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CASES 

AEGUED  AND   DETEEMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


Walter  P.  Koche 

v. 

Joseph  Ullman. 


Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Party  walls — purchaser — covenant  running  with  the  land.  An 
agreement  under  seal  between  the  owners  of  adjoining  premises,  whereby  one 
is  to  build  a  party  wall,  one-half  on  the  ground  of  each,  for  building  pur- 
poses, and  the  other  is  to  pay  for  one -half  the  cost  of  its  construction  when 
he  uses  the  same,  or  any  part  thereof,  for  a  building  upon  his  premises,  when 
executed  gives  to  each  of  the  parties  an  easement  on  the  lot  of  the  other  for 
the  purpose  of  support  of  their  respective  buildings,  which  becomes  appur- 
tenant to  their  several  estates,  and  as  such  passes  to  their  respective  assignees 
by  any  mode  of  conveyance  that  passes  the  title  to  the  land  itself. 

2.  Such  an  agreement  providing  that  the  covenants  therein  shall  remain 
binding  upon  each  party,  his  heirs  and  assigns  or  grantees,  and  so  construed 
as  to  run  with  the  land,  and  being  duly  recorded,  will  create  cross-easements 
as  to  each  owner,  which  will  so  run  as  to  bind  all  persons  succeeding  to  the 
estates  to  which  such  easements  are  appurtenant,  and  a  purchaser  of  the 
estate  of  the  owner  so  contracting  will  be  required  to  pay  one-half  of  the  cost 
of  the  wall,  if  he  avails  himself  of  its  benefits. 

3.  The  doctrine  that  when  the  relation  of  landlord  and  tenant  does  not 
exist,  only  such  covenants  as  are  beneficial  to  the  estate  will  run  with  the 
land,  has  no  application  to  covenants  respecting  party  walls  creating  mutual 
easements  upon  such  owner's  land  to  which  they  relate. 
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Statement  of  the  case. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  Geoege  Gardner,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  decree  of  the  Superior  Court 
of  Cook  county,  wherein  the  appellant,  Walter  P.  Roche,  is 
charged  personally,  as  the  assignee  of  William  M.  Butler, 
with  one-half  the  cost  of  a  party  wall  constructed  by  appellee, 
under  a  written  contract  with  Butler,  upon  the  dividing  line 
between  adjacent  lots  in  the  city  of  Chicago,  belonging, 
respectively,  to  Butler  and  appellee. 

The  following  seem  to  be  the  facts  in  the  case :  In  1872, 
Joseph  Ullman,  the  appellee,  owned  the  west  half  of  the  west 
half  of  lot  2,  block  31,  original  town  of  Chicago,  and  William 
M.  Butler  owned  the  east  half  of  the  west  half  of  the  same 
lot.  July  16,  1872,  Ullman  and  Butler  made  the  following 
party  wall  agreement : 

"This  agreement,  made  and  entered  into  this  16th  day  of 
July,  A.  D.  1872,  between  Joseph  Ullman,  of  the  city  of 
Chicago,  State  of  Illinois,  party  of  the  first  part,  and  William 
M.  Butler,  of  the  same  city  and  State,  party  of  the  second 
part: 

"Witnesseth:  Whereas,  said  party  of  the  first  part  is  the 
owner  in  fee  simple  of  the  following  described  lot  or  parcel 
of  land  in  the  city  of  Chicago,  county  of  Cook,  State  of  Illi- 
nois :  the  west  quarter  of  lot  number  two  (2),  of  block  thirty- 
one  (31),  in  the  original  town  (now  city)  of  Chicago;  and 
whereas,  said  party  of  the  second  part  is  owner  in  fee  simple 
of  the  east  half  of  the  west  half  of  lot  number  two  (2),  of 
block  thirty-one  (31),  in  the  original  town  (now  city)  of  Chi- 
cago ;  and  whereas,  said  party  of  the  first  part  is  about  to 
erect  a  brick  wall,  with  a  good  and  substantial  foundation  of 
stone,  on  the  division  line  of  said  two  parcels  of  land  above 
named,  four  stories  high  above  the  basement,  and  one  hun- 
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dred  and  sixty  feet  from  front  to  rear,  the  wall  basement  to 
be  twenty  inches  thick,  wall  of  first  and  second  stories  to  be 
sixteen  inches  thick,  wall  of  third  and  fourth  twelve  inches 
thick  to  top  of  battlement  wall,  is  to  extend  eighteen  inches 
above  the  roof  of  said  proposed  buildings  ;  and  whereas,  said 
wall  is  to  be  built  one-half  on  said  east  one-half  of  the  west 
one-half  of  lot  2,  block  31,  and  said  other  one-half  of  wall  is 
to  be  built  upon  the  west  one-fourth  of  said  lot  2,  block  31, 
original  town;  and,  whereas,  both  of  said  party  owners 
desire  to  use  and  own  said  wall  as  a  party  wall  and  for  com- 
mon benefit : — It  is  hereby  mutually  covenanted  and  agreed 
that  said  wall,  of  the  size  and  dimensions  above  described, 
the  division  line  of  the  said  above  described  parcels  of  land 
being  the  center  of  said  wall,  and  said  second  party  should 
have  the  right,  at  any  time,  to  use  said  wall,  or  any  part 
thereof  as  he  may  need,  as  a  party  wall  for  any  building 
erected  upon  his  said  east  half  of  west  half  of  lot  2,  block 
31,  original  town,  provided  said  second  party  shall  first  pay 
said  party  of  the  first  part  the  then  market  value  of  said 
wall,  or  such  part  of  said  wall  as  he,  the  said  party  of  the 
second  part,  may  want  or  use.  It  is  further  agreed  that  the 
wall  shall  be  ledged  out  four  inches  at  each  resting  for  the 
floor  joists  of  each  and  every  story  of  said  building.  It  is 
also  further  agreed  that  the  party  of  the  second  part  will  be 
to  the  expense  of  one-half  of  all  the  area  walls,  both  front 
and  rear,  upon  like  conditions  of  the  foregoing  contract  for 
building  walls.  It  is  also  further  agreed  that  all  the  cove- 
nants and  agreements  herein  contained  shall  be  binding  upon 
each  party,  their  heirs,  executors,  administrators  and  assigns, 
and  grantees  of  the  said  parties  of  the  first  and  second  part, 
and  shall  be  so  construed  as  to  run  with  the  land. 

"In  witness  whereof  the  said   parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  above  written. 

Jos.  Ullman,  [seal.] 

William  M.  Butler,    [seal.]  " 
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This  agreement  was  recorded  in  the  recorder's  office  of 
Cook  county,  August  2,  1872.  Ullman  thereupon  proceeded 
to  build  upon  his  own  lot,  and  in  doing  so  erected  a  party 
wall,  in  accordance  with  the  above  agreement,  one-half  of 
which  was  upon  his  own  lot  and  one-half  upon  Butler's  lot. 
After  the  above  agreement  was  made  and  recorded,  Butler 
sold  and  conveyed  his  lot  to  Eben  F.  Bunyan,  who  sold  and 
conveyed  it  to  John  J.  Douglas.  April  6,  1875,  Douglas 
borrowed  $10,000  of  Eoche,  the  appellant,  for  which  he  gave 
his  note,  due  in  ten  years,  with  interest  at  nine  per  cent  per 
annum,  payable  semi-annually.  To  secure  this  note,  Doug- 
las gave  a  trust  deed  of  the  Butler  lot  to  Murray  F.  Tuley, 
dated  April  6,  1875.  About  June  1,  1876,  Douglas  com- 
menced the  erection  of  a  building  on  the  Butler  lot,  and 
made  use  of  the  party  wall  for  the  west  wall  of  his  building. 
The  building  erected  by  Douglas  was  of  the  same  height  and 
length  as  the  party  wall.  About  September  1,  1876,  Doug- 
las abandoned  work  upon  the  building.  At  this  time  the 
walls  were  up,  the  roof  on  and  the  joists  set,  but  there  were 
no  floors  or  stairs,  doors  or  windows,  plastering  or  partitions. 
The  building  remained  in  this  condition  until  December  14, 
1876,  when  the  bill  in  this  case  was  filed. 

The  bill  sets  forth  substantially  the  foregoing  facts,  and 
the  further  fact  that  Ullman  had  not  been  paid  one-half  the 
value  of  the  party  wall,  and  asks  to  have  the  defendants 
restrained  from  any  further  use  of  the  wall  until  such  pay- 
ment was  made.  A  temporary  injunction  was  granted, 
according  to  the  prayer  of  the  bill.  In  the  meantime  Doug- 
las had  defaulted  in  his  interest  on  the  note  to  Eoche,  who 
elected  to  declare  the  whole  amount  of  principal  and  interest 
to  be  due  and  payable,  and  directed  Tuley  to  advertise  and 
sell  under  the  trust  deed.  Tuley  proceeded  accordingly,  and 
on  the  9th  day  of  January,  1877,  as  trustee  under  the  deed, 
he  sold  and  conveyed  the  Butler  lot  to  Eoche.  Eoche  took 
possession  of  the  property,  and  in  order  to  avoid  delay  in 
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completing  the  building,  entered  into  a  stipulation,  in  pursu- 
ance of  which  the  injunction  was  dissolved  upon  Eoche  giv- 
ing a  bond  to  Ullman  in  the  penal  sum  of  $2500,  conditioned 
to  pay  Ullman  whatever  sum,  if  any,  the  court  should  decree 
that  he  should  pay  for  said  party  wall,  or  the  amount  of  any 
lien  which  the  court  should  decree  in  favor  of  Ullman  upon 
the  lot  or  building,  or  any  part  of  either,  for  any  portion  of 
the  cost  of  the  wall.  Eoche  gave  the  bond,  and  the  injunc- 
tion was  dissolved  on  the  28th  of  February,  1877.  Eoche 
then  proceeded  to  complete  the  building  by  laying  the  floors, 
putting  in  the  doors  and  windows,  and*  plastering  the  first 
story,  and  has  ever  since  owned  and  occupied  the  premises. 
It  was  agreed  that  the  market  value  of  the  wall,  when  used 
by  Eoche,  was  $1372.69.  In  February,  1881,  the  complain- 
ant filed  a  supplemental  bill,  setting  forth  the  facts  which  had 
occurred  subsequent  to  the  filing  of  the  original  bill.  Answers 
were  duly  filed  to  the  original  and  supplemental  bills. 

Upon  the  above  facts  the  court  decreed  that  the  covenants 
in  the  party  wall  agreement  wTere  binding  upon  Eoche  per- 
sonally; that  he  was  personally  liable  to  the  complainant  for 
the  value  of  the  party  wall,  and  interest  from  May  1,  187-7, 
and  that  the  complainant  was  entitled  to  a  lien  therefor  upon 
the  east  half  of  the  west  half  of  said  lot  2.  A  personal 
decree  was  entered  against  Eoche,  and  a  sale  ordered  in  case 
of  non-payment,  as  in  foreclosure  proceedings. 

Messrs.  Stiles  &  Lewis,  for  the  appellant : 

The  covenant  to  pay  for  half  the  expense  of  the  wall  did 
not  bind  an  assignee  or  grantee,  because  there  was  created  no 
privity  of  estate  or  tenure,  which  is  essential.  1  Smith's 
Leading  Cases,  171,  172 ;  2  Washburn  on  Eeal  Prop.  (3d  ed.) 
262  ;  Hurd  v.  Curtis,  19  Pick.  459  ;  Balby  v.  Wills,  3  Wils.  29. 

Privity  of  estate  arises  when  one  having  an  estate  in  land 
grants  out  of  that  some  estate  or  interest  to  another,  and  yet 
reserves  to  himself  some  estate  or  interest  in  the  same  land, 


16  Roche  v.  Ullman.  [Sept. 

Brief  for  the  Appellee. 

and  that  privit}'  will  continue  indefinitely  between  the  suc- 
cessive owners  of  the  interests  so  granted  or  reserved.  Hard 
v.  Curtis,  19  Pick.  459;  Bouvier's  Law  Dictionary. 

The  covenant  was  not  of  a  nature  to  run  with  the  land. 
It  being  for  the  payment  of  money  only,  it  may  be  performed 
anywhere,  and  its  performance  or  non-performance  can  in  no 
way  affect  the  use  or  enjoyment  of  the  land.  Dolph  v.  White, 
12  N.  Y.  296;  Glenn's  Exr.  v.  Canby,  24  Md.  127;  Block  v. 
Isham,  28  Ind.  37 ;  Slurred  v.  Cisco,  4  Sandf.  480 ;  Patridge 
v.  Gilbert,  15  N.  Y.  601 ;   2  Washburn  on  Real  Prop.  334. 

The  obligation  of  all  contracts  is  ordinarily  limited  to  those 
by  whom  they  are  made,  and  if  privity  of  contract  be  dis- 
pensed with,  its  absence  must  be  supplied  by  privity  of 
estate.  Cole  v.  Hughes,  54  N.  Y.  444 ;  Scott  v.  McMillan, 
76  id.  141 ;  Hard  v.  Curtis,  19  Pick.  459  ;  Harsha  v.  Eeid, 
45  N.  Y.  415  ;  Keppel  v.  Bailey,  2  Myl.  &  K.  517.  See,  also, 
Ingles  v.  Bringhurst,  1  Dall.  341 ;  Hart  v.  Backer,  5  S.  &  R. 
1 ;  White  v.  Snyder,  2  Miles,  395 ;  Davids  v.  Harms,  9  Barr, 
501 ;  Todd  v.  Stokes,  10  id.  195 ;  Weld  v.  Nichols,  17  Pick. 
538;  Bawson  v.  Bell,  46  Ga.  19. 

But  conceding  that  the  covenant  is  one  that  runs  with  the 
land,  it  was  broken  before  the  assignment  to  Roche,  by  the 
full  use  of  the  party  wall.  Xillotson  v.  Boyd,  4  Sandf.  516 ; 
Taylor's  Landlord  and  Tenant,  449 ;  Woodfall's  Landlord 
and  Tenant,  109,  208,  369 ;   1  Smith's  Leading  Cases,  204. 

That  Ullman  has  no  lien  upon  Roche's  lot  or  building  for 
the  value  of  the  party  wall,  see  Goodrich  v.  Lincoln,  93  111. 
359  ;  Curtis  v.  White,  Clark's  Ch.  389 ;  Ingles  v.  Bringhurst, 
1  Dall.  341 ;  Weld  v.  Nichols,  17  Pick.  538. 

Mr.  William  H.  King,  Mr.  Predekick  W.  Packard,  and 
Mr.  Charles  Weston,  for  the  appellee : 

The  effect  of  the  agreement  was  to  create  an  easement 
upon  each  party's  lot  in  favor  of  the  other.  Keteltas  v.  Pen- 
fold,  4  E.  D.  Smith,  122. 
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It  was  an  incorporeal  hereditament,  and  the  covenant 
connected  with  it  bound  and  was  a  charge  upon  the  land. 
Keteltas  v.  Penfold,  4  E.  B.  Smith,  122 ;  Weymans  Exrs.  v. 
Ringold,  1  Bradf.  55 ;  Breckinridge  v.  Ingram,  2  Ves.  663  ; 
Brewster  v.  Kitchell,  1  Ld.  Baym.  317;  Bcdby  v.  Wells,  3 
Wils.  26;  Mayor  of  CougJitonY.  Pattison,  10  East,  130;  New 
Ipswich  Factory  v.  Batchelder,  3  N.  H.  192 ;  P^att  on  Cove- 
nants, 469 ;  2  Crabb  on  Beal  Prop.  1088 ;  1  Smith's  Leading 
Cases,  93. 

That  this  covenant  is  one  which  runs  with  the  land  and 
binds  the  assignee,  see  Savage  v.  Mason,  3  Cush.  504 ;  Morse 
v.  Aldrich,  19  Pick.  452;  Derisby  v.  distance,  4  T.  B.  75; 
Kingdon  v.  Nottle,  4  Maule  &  Selw.  53 ;  Norman  v.  Wells,  17 
Wend.  147;  Grey  v.  Cuthb'ertson,  2  Chit.  482;  Piatt  v.  Eggle- 
ston,  20  Ohio  St.  419 ;  Wickersham  v.  Orr,  9  Iowa,  259  ; 
Osgood  v.  Howard,  6  Maine,  452;  Russell  v.  Richards,  10  id. 
429;  Hilbourne  v.  Brown,  12  id.  162;  Smith  v.  Benson,  1 
Hill,  576;  Renick  v.  ifeni,  14  S.  &  B.  267;  Richer  v.  Kelley, 
1  Maine,  117 ;  Clement  v.  Dustin,  5  id.  9  ;  IFeZZs  v.  Bannister, 
4  Mass.  415. 

Any  deed  that  will  convey  the  land  will  convey  the  cove- 
nants running  with  the  land.     Brady  v.  Spurch,  27  111.  482. 

A  covenant  runs  with  the  land  when  either  the  liability 
for  its  performance,  or  the  right  to  enforce  it,  passes  to  the 
assignee  of  the  land.  Dorsey  v.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Co.  58  111.  67 ;  Sterling  Hydraulic  Co.  v.  Wil- 
liams) 66  id.  397;  1  Smith's  Leading  Cases,  part  1,  133; 
Trull  v.  Eastman,  3  Mete.  121;  Woodruff  v.  Trenton  Water 
Power  Co.  2  Stockt.  Ch.  489 ;   Cole  v.  Hughes,  54  N.  Y.  446. 

There  is  a  privity  of  estate  through  the  medium  of  the 
easement  which  is  created  by  the  covenants  Weyman's  Exrs. 
v.  Ringold,  1  Bradf.  41. 

When  the  benefit  and  burden  of  a  contract  are  inseparably 
connected,  both  must  go  together,  and  liability  to  the  burden 
is  a  necessary  incident  to  the  right  of  the  benefit.  Norfleet 
2—104  III. 
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v.  Cromwell,  70  N.  C.  641 ;  1  Smith's  Leading  Cases,  143 ; 
Savage  v.  Mason,  3  Cush.  318  ;  Coleman  v.  Coleman,  7  Harris, 
100. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

By  the  agreement  between  Butler  and  Ullman  the  latter 
was  authorized  to  build  a  party  wall,  the  east  half  of  which 
was  to  rest  on  Butler's  part  of  the  lot,  and  the  west  half  on 
Ullman's,  and  it  was  expressly  provided  that  when  so  built, 
Butler,  upon  payment  of  one-half  the  cost  of  its  construction, 
should  have  the  right  to  use  the  same,  or  such  part  of  it  as 
he  might  need,  as  a  party  wall  for  any  building  he  might 
erect  on  his  part  of  the  lot.  The  legal  effect  of  this  agree- 
ment, upon  its  performance,  was  to  give  to  each  of  the  parties 
an  easement  on  the  other's  lot  for  the  purpose  of  support  of 
their  respective  buildings,  which  became  appurtenant  to  their 
several  estates,  and  as  such  would  pass  to  their  respective 
assignees  by  any  mode  of  conveyance  that  would  transfer  the 
land  itself.  That  such  would  have  been  the  effect  of  the 
agreement  had  it  been  executed  on  the  part  of  Butler,  is  not 
questioned.  But  it  is  claimed  that  Boche,  his  assignee, 
occupies  a  better  position  with  respect  to  the  agreement  than 
Butler,  through  whom  he  claims, — that  while  he  may  avail 
himself  of  all  its  benefits,  he  is  relieved  of  all  obligations  to 
perform  its  burdens.  If  this  be  the  correct  view,  it  must  be 
conceded  it  results  solely  from  the  fact  the  parties  to  the 
agreement  had  no  power  to  impose  its  burdens  as  well  as  its 
benefits  upon  their  assignees,  for  nothing  can  be  clearer  than 
it  was  their  intention  to  do  so,  and  it  is  equally  clear  the 
terms  expressive  of  such  intention  are  altogether  appropriate 
and  sufficient  for  that  purpose,  if,  as  matter  of  law,  they  had 
power  to  thus  bind  their  assignees.  The  language  of  the 
agreement  expressive  of  such  intention  is :  "It  is  also  fur- 
ther agreed,  that  all  the  covenants  and  agreements  herein 
contained  shall  be  binding  upon  each  party,  their  heirs,  execu- 
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tors,  administrators  and  assigns,  and  grantees  of  the  said 
parties  of  the  first  and  second  part,  and  shall  be  so  construed 
as  to  run  with  the  land."  There  can  be  no  mistaking  the 
object  and  purpose  which  the  parties  sought  to  accomplish 
by  this  provision,  and  appellant,  having  bought  with  con- 
structive, and  doubtless  actual,  notice  of  it,  must  be  presumed 
to  have  intentionally  assumed  the  burdens  as  well  as  the 
benefits  of  the  agreement.  The  duty  of  paying  for  one-half 
the  wall  being  a  continuing  liability  resting  upon  the  owner 
of  the  lot  in  his  character  of  owner,  and  this  not  having  been 
paid  at  the  time  of  appellant's  purchase,  it  is  to  be  presumed 
that  in  becoming  a  purchaser,  and  thus  assuming  the  relation 
of  owner  himself,  he  paid  less  for  the  property  by  the  amount 
of  the  incumbrance  than  he  otherwise  would  have  done. 
Such  being  the  case,  it  would  now  be  highly  inequitable  to 
permit  him  to  enjoy  the  benefit  of  the  wall  without  reimburs- 
ing Ullman  for  one-half  its  cost. 

But  outside  of  the  equitable  view  here  suggested,  we  think 
the  law  is  with  appellee  on  other  grounds.  While  the  author- 
ities are  not  altogether  harmonious  with  respect  to  the 
legal  effect  of  covenants  and  agreements  providing  for  the 
construction  of  party  walls  between  adjacent  proprietors,  yet 
we  think  the  decided  weight  of  authority  establishes  the  posi- 
tion that  an  agreement  under  the  hands  and  seals  of  such 
parties,  containing  covenants  and  stipulations  like  those  found 
in  the  instrument  we  are  considering,  will,  when  duly  deliv- 
ered and  acted  upon,  as  was  done  in  this  case,  create  cross- 
easements  in  the  respective  owners  of  the  adjacent  lots  with 
which  the  covenants  in  the  agreement  will  run,  so  as  to  bind 
all  persons  succeeding  to  the  estates  to  which  such  easements 
are  appurtenant.  This  being  so,  it  follows  that  Eoche,  in 
succeeding  to  the  east  half  of  the  lot,  whereby  he  acquired  an 
easement  in  the  west  half,  became  bound  for  the  performance 
of  the  covenant  to  pay  one-half  the  cost  of  constructing  the 
wall.     We  do  not  deem  it  necessary  to  enter  upon  a  review 
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of  the  authorities  upon  this  subject,  but  will  content  our- 
selves with  a  reference  to  the  following  cases,  which  ar$ 
believed  to  sustain  the  conclusion  reached :  Keteltas  v.  Pen- 
field,  4  E.  D.  Smith,  (N.  Y.)  122;  Savage  v.  Mason,  3  Cush. 
(Mass.)  504;  Maine  v.  Cumston,  98  Mass.  317;  Standish 
v.  Lawrence,  id.  Ill ;  Dorsey  v.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Co.  58  111.  68 ;  Sterling  Hydraulic  Co.  v.  Wil- 
liams, 66  id.  397 ;  Rindge  v.  Baker,  57  N.  Y.  209 ;  note  to 
Spencer's  case,  Smith's  Leading  Cases,  (6  th  Am.  ed.)  211; 
Wey man's  Exrs.  v.  Ringold,  1  Bradf.  40 ;  Giles  v.  Dugro,  1 
Duer,  331. 

The  decision  in  Goodrich  v.  Lincoln,  93  111.  359,  does  not 
conflict  with  the  conclusion  reached  in  the  present  case. 

We  concede  the  general  doctrine,  as  confided  for  by 
appellant's  counsel,  that  where  the  relation  of  mndlord  and 
tenant  does  not  exist,  only  such  covenants  as  are  beneficial 
to  the  estate  will  run  with  the  land,  but  we  do  not  regard  the 
doctrine  as  applicable  to  cases  where  adjacent  proprietors 
have,  as  in  the  present  case,  so  contracted  as  to  create 
mutual  easements  upon  each  other's  estates,  and  entered  into 
covenants  with  respect  to  the  same.  The  new  relation  thus 
created  being  of  an  intimate  character,  involving  reciprocal 
duties  with  resjDect  to  each  other's  estates,  may  be  regarded 
as  an  equivalent  for  the  absence  of  tenure,  so  as  to  give  effect 
to  all  covenants  without  regard  to  whether  they  are  beneficial 
or  onerous.  However  this  may  be,  it  is  clear  the  rule  con- 
tended for  does  not  seem  to  be  applied  in  this  class  of  cases. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Herman^elsenthal  et  al. 

V. 

«%  William  T.  Johnson. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Taxation — what  constitutes  an  assessment.     The  schedule  returned 
-  ^y  a  party  to  the  assessor  is  not  an  assessment  until  it  is  passed  upon  and 

approved  by  the  assessor.  The  schedule  is  required  to  enable  the  assessor 
to  perform  his  duty  of  assessing  the  value  of  the  property.  The  act  of 
assessing  is  official,  ami  must  be  performed  by  the  assessor. 

2.  Same — remedies  for  grievances  in  assessment.  The  statute  has  pro- 
vided ample  means  for  all  grievances  in  the  assessment  of  property  for  tax- 
ation, whether  by  over- valuation,  or  by  imposing  the  assessment  on  property 
not  subject  to  taxation,  or  on  property  not  owned  or  liable  to  be  assessed  to 
the  tax-payer.  The  statute  embraces  every  kind  of  grievance  in  the  assess- 
ment of  property. 

3.  The  statute  gives  an  appeal  from  the  action  of  the  assessor  to  the  town 
board  of  review,  and  again  to  the  county  board.  On  property  assessed  after 
the  fourth  Monday  of  June,  application  for  relief  is  given  to  the  county 
board,  under  the  rules  regulating  the  township  board  of  review,  at  the  meet- 
ing of  the  same  on  the  second  Monday  of  July  in  each  year. 

4.  Chanceey — remedy  at  law.  To  entitle  a  party  to  equitable  relief 
where  he  has  not  availed  of  his  legal  remedy,  he  must  have  used  every  rea- 
sonable effort  to  have  sought  his  legal  remedy.  His  or  his  agent's  negligence 
is  fatal  in  such  case. 

5.  In  matters  of  revenue,  courts  of  equity  rarely  grant  relief,  and  never 
where  the  party  has  means  of  relief  at  law,  and  fails  or  refuses  to  pursue  his 
legal  remedy,  or  show  equitable  excuse  for  such  failure. 

6.  Same— relief  against  taxes  on  the  ground  of  accident  or  mistake — 
negligence  to  pursue  legal  remedy.  A  person  assessed  for  taxation  who 
knows  of  the  amount  assessed  in  time  to  appeal  to  the  county  board  to  have 
the  same  corrected  for  over-valuation,  and  makes  a  slight  effort  to  do  so  by 
filing  objections  with  the  county  clerk,  who  promises  to  notify  him  when 
to  appear  before  the  board,  which  the  clerk  fails  to  do,  has  no  ground  for 
equitable  relief  under  the  head  of  accident  or  mistake.  The  clerk's  neglect, 
as  his  agent,  is  his  own,  for  which  he  is  responsible. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 
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Messrs.  Moses  &  Newman,  for  the  appellants. 

Mr.  Considee  H.  Willett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  to  restrain  the  collection  of  taxes 
levied  for  State,  county  and  local  purposes,  for  the  year 
1878,  against  appellants,  as  private  bankers.  They  furnished 
the  assessor  with  a  list  of  what  they  claim  was  all  of  the 
property  in  their  hands  subject  to  taxation.  The  assessor 
subsequently  notified  them  to  appear  on  a  specified  day,  for 
the  purpose  of  fixing  the  assessable  amount  of  their  prop- 
erty. One  of  fhe  members  of  the  firm  applied  at  the  office 
of  the  assessor  at  the  time  named,  and  submitted  to  an 
examination  as  to  the  taxable  property  in  their  hands.  The 
valuation  was  not  then  fixed.  One  of  appellants  says  he 
asked  if  his  explanation  was  satisfactory,  when  the  assessor 
replied  he  would  let  him  know,  but  never  gave  him  any 
notice. 

The  assessor  fixed  the  value  of  the  property  at  a  much 
larger  sum  than  it  was  returned  by  appellants,  and  it  is 
claimed,  and  there  is  evidence  tending  to  show,  appellants 
were  not  notified  of  the  amount  of  the  valuation.  T^ie  hear- 
ing before  the  assessor  was  on  the  13th  day  .of  August,  1878. 
Felsenthal  swears  he  accidentally  learned  that  the  assessor 
had  fixed  the  value  higher  than  he  had  returned  it,  some 
days  after,  while  the  county  equalizing  board  was  in  session, 
and  that  he  filed  with  the  clerk  of  the  board  of  commission- 
ers objections  to  the  amount  fixed  by  the  assessor,  and  that 
the  clerk  said  to  him  he  would  inform  him  when  it  would  be 
necessary  to  testify  before  the  board.  The  clerk  testifies  that 
he  has  no  recollection  of  the  matter,  nor  does  the  record 
show  anything  in  reference  to  it.  He  says  he  directed  par- 
ties to  file  the  objections  with  the  committee  on  equalization, 
etc.,  which  was  in  daily  session ;  that  the  committee,  when 
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it  acted  on  objections,  usually  returned  the  papers  to  him, 
and  he  filed  them,  but  was  unable  to  find  any  as  to  this 
assessment.  Felsenthal  testifies  the  clerk  informed  him  the 
committee  referred  the  objections  back  to  the  assessor,  but 
the  clerk  does  not  sustain  him  in  this.  It  is  not  claimed 
that  appellants,  or  any  one  for  them,  appeared  before  the 
committee  to  obtain  a  reduction  or  to  have  the  claim  of  over- 
assessment  corrected.  No  other  steps  were  taken  than  what 
is  claimed  above.  On  the  hearing  the  court  fielow  dismissed 
the. bill,  and  appellants  seek  to  reverse  that  decree. 

In  matters  of  revenue,  courts  of  equity  rarely  grant  relief, 
and  never  where  the  party  has  means  of  obtaining  relief  at 
law,  and  fails  or  refuses  to  pursue  his  legal  remedy,  or  shows 
an  equitable  excuse  for  such  failure.  The  statute  has  pro- 
vided ample  means  for  the  correction  of  errors  in  assessments 
of  property  for  taxation,  by  an  appeal  to  the  town  board 
of  review,  and  again  to  the  county  board.  These  appeals 
are  provided  for  and  regulated  by  the  86th  and  97th  sections 
of  the  Eevenue  law.  The  first  provides  that  property  assessed 
as  this  was,  after  the  fourth  Monday  of  June,  the  time  for  the 
meeting  of  the  town  board  of  review,  shall  be  subject  to  com- 
plaint to  the  county  board,  under  the  rules  regulating  the 
town  board  of  review.  The  97th  section  provides  there  shall 
be  a  meeting  of  the  county  board  on  the  second  Monday  of 
July  in  each  year,  and  on  the  application  of  any  person  con- 
sidering himself  aggrieved,  "they  shall  review  the  assessment, 
and  correct  the  same,  as  shall  appear  to  be  just."  The  stat- 
ute thus  provides  ample  means  for  all  grievances  in  the 
assessment  of  property  for  taxation,  whether  by  over-valu- 
ation, or  by  imposing  the  assessment  on  property  not  subject 
to  taxation,  or  on  property  not  owned  or  liable  to  be  assessed 
to  the  tax-payer.  It  embraces  every  kind  of  grievance  in  the 
assessment ;  and  even  where  there  is  a  supposed  grievance, 
the  tax-payer  has  but  to  appear,  make  his  complaint  known, 
and  have  a  hearing.     If  appellants  felt  themselves  aggrieved 
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they  had  but  to  appear  and  state  their  complaint,  and  be 
heard.  This  they  failed  to  do,  and  so  failing,  chancery  will 
not  assume  jurisdiction  to  review  the  assessment.  They 
failed  to  pursue  their  remedy  at  law,  and  can  not  appeal  to 
equity  for  relief  against  their  own  neglect. 

It  is  urged  that  relief  should  be  granted  under  the  equity 
head  of  accident.  We  fail  to  see  that  there  was  any  acci- 
dent. Appellants  knew  the  amount  of  the  assessment  in 
time  to  appeal  to  the  county  board  to  have  it  corrected. 
They  knew  that  the  board  was  in  session,  and  they  failed  to 
attend  and  prove  there  was  an  over-assessment.  Although 
the  assessment  was  made  too  late  for  an  appeal  to  the  town 
board  of  review,  it  was  in  time  for  a  review  by  the  county 
board,  and  they  were  apprised  of  the  fact,  and  made  some 
slight  effort  to  bring  the  matter  before  the  board.  Felsen- 
thal testifies  he  filed  objections  with  the  clerk,  who  promised 
to  notify  him  when  he  should  appear  before  the  board  to 
testify.  If  he  constituted  the  clerk,  as  he  says,  his  agent, 
and  the  clerk  failed  to  notify  him,  the  neglect  of  his  agent 
was  his,  and  he  must  be  held  responsible  for  that  neglect. 
No  such  accident  is  shown  as  equity  regards  as  ground  for 
relief.  To  entitle  a  party  to  equitable  relief  when  he  has  not 
availed  of  his  legal  remedy,  he  must  have  used  every  reason- 
able effort  to  have  employed  it. 

It  is  urged  that  the  assessor,  without  notice  or  Hearing, 
changed  the  assessment  of  appellants'  property,  and  this  is 
ground  for  equitable  relief,  and  decisions  of  this  court  are  cited 
in  support  of  the  doctrine.  The  authorities  have  no  appli- 
cation, because  the  record  fails  to  show  that  such  a  change 
was  made  by  the  assessor.  There  was  but  one  assessment 
on  his  books,  and  that'  was  made  after  one  of  appellants  sub- 
mitted to  the  examination  on  the  13th  day  of  August.  The 
assumption  seems  to  be  that  the  schedule  returned  by  appel- 
lants was  the  assessment,  and  that  the  larger  sum  placed  on 
the  assessor's  books  was   an  alteration  of  the  assessment. 
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This  is  not  true.  The  assessor,  and  not  the  tax-payer, 
makes  the  assessment.  The  latter  is  required  to  make  and 
return  the  schedule  to  enable  the  assessor  to  perform  the 
duty  of  assessing  the  value  of  the  property.  Until  the 
assessor  approves  "the  schedule,  or  makes  a  new  one  and 
fixes  the  valuation  of  the  property,  there  is  no  assessment. 
The  act  is  official,  and  must  be  performed  by  the  assessor. 
It  is  his  judgment,  and  not  that  of  the  tax-payer,  that  con- 
trols. We  fail  to  find  that  the  valuation  of  this  property 
was  ever  changed  after  it  was  fixed  by  the  assessor,  whose 
duty  it  was  to  fix  the  amount.  The  cases  therefore  have  no 
application  to  the  facts  in  this  case.  Appellants  objected 
that  the  value  was  placed  at  too  large  a  sum.  The  assessor's 
valuation  is  presumed  by  the  law  to  be  correct,  and  it  devolves 
upon  the  tax-payer  to  overcome  that  presumption  by  proof. 
He  offered  no  proof  to  establish  that  objection.  He  did  not 
appear  before  the  committee  and  have  a  time  fixed  for  a 
hearing,  nor  did  he  do  any  act  to  have  his  evidence  heard. 
He  could  have  availed  of  the  means  of  learning  when  he 
could  be  heard  by  the  committee. 

There  is  no  evidence  that  the  committee  referred  this 
objection  back  to  the  assessor.  It  only  appears  that  the 
clerk  informed  one  of  appellants  that  there  was  such  action 
by  the  committee.  It  was  but  hearsay  evidence,  at  most.  If 
such  was  the  action,  we  presume  it  appears  of  record  some- 
where, or  there  was  legitimate  evidence  of  the  fact,  and  could 
have  been  produced.  But  if  the  evidence  had  been  heard,  we 
do  not  determine  now  whether  it  would  constitute  ground 
for  relief. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Howard  L.  Clapp  et  al.  Exrs. 

v. 

Georgie  H.  Peterson. 

Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Coepoeations—  right  to  purchase  their  own  stock,  as  against  cred- 
itors. Private  corporations  may  purchase  their  own  stock  in  exchange  for 
money  or  other  property,  and  hold,  re-issue  or  retire  the  same,  if  it  is  done  in 
entire  good  faith,  and  the  exchange  is  of  equal  value,  and  is  free  from  all 
fraud,  actual  or  constructive,  and  if  the  corporation  is  not  insolvent  or  in 
process  of  dissolution,  and  the  rights  of  creditors  are  not  affected  thereby. 

2.  The  purchase  of  its  own  stock  by  a  corporation  by  the  exchange  of  its 
property  of  equal  value,  though  made  in  good  faith,  without  any  element  of 
fraud  about  it,  there  not  being  anything  in  the  apparent  condition  of  the 
company  to  interfere  with  the, making  of  the  exchange,  will  not  be  allowed 
where  it  injuriously  affects  a  creditor  of  the  company,  even  though  the  fact 
of  indebtedness  was  not  at  the  time  established  or  known  to  the  stockholder. 

3.  Same — creditors  have  an  equitable  lien  on  capital  stock.  The  capital 
stock  of  an  incorporated  company  is  a  fund  set  apart  for  the  payment  of  its 
debts,  and  its  creditors  have  a  lien  in  equity.  If  diverted,  they  may  follow 
it  as  far  as  it  can  be  traced,  and  subject  it  to  their  claims,  except  as  against 
holders  who  have  taken  it  bona  fide  for  a  valuable  consideration  and  without 
notice. 

4.  Same — shareholders  are  chargeable  with  notice  of  trust.  The  share- 
holders of  a  corporation  are  conclusively  charged  with  notice  of  the  trust 
character  which  attaches  to  the  capital  stock.  As  to  it,  they  can  not  occupy 
the  status  of  innocent  purchasers,  but  they  are  to  all  intents  and  purposes 
privies  to  the  trust.  When,  therefore,  they  have  in  their  hanc^s  any  of  this 
trust  fund,  they  hold  it  cum  onere,  subject  to  all  the  equities  which  attach 
to  it. 

5.  Same — taking  property  by  stockholder  in  exchange  for  his  stock, 
as  against  creditors.  Where  a  stockholder  of  "a  corporation  surrendered 
$55,500  of  his  stock  in  the  company,  and  received  real  estate  of  equal  value 
therefor,  and  the  stock  was  canceled,  and  it  appeared  that  prior  to  that  the 
company  had  purchased  property  of  a  third  person,  in  which  fraud  was  after- 
wards discovered  and  established,  and  a  decree  rendered  against  the  company 
for  over  $5000,  and  that  an  execution  issued  after  such  decree  was  made  was 
returned  nulla  bona,  it  was  held,  that  the  exchange  of  the  stock  for  the  real 
estate,  and  the  cancellation  of  the  stock,  was  a  withdrawal  by  the  stockholder 
of  his  share  of  the  capital  stock,  leaving  the  creditor's  debt  unpaid;  that  the 
transaction  was  to  the  injury  of  the  creditor;  that  the  property  so  taken  by 
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the  stockholder  stood  charged  with  a  trust  for  the  payment  of  the  decree, 
and  that  the  stockholder  could  not  be  held  an  innocent  purchaser,  and  that 
the  property  in  his  hands  was  in  equity  liable  for  the  payment  of  such  decree. 
It  may  be  different  where  the  corporation  exchanges  property  for  other  prop- 
erty of  equal  value,  or  sells  for  money,  for  then  it  receives  an  equivalent 
which  is  liable  for  its  debts. 

6.  Same  —  creditor  of ,  pursuing  property  taken  by  stockholder,  is  not 
bound  to  have  equities  between  stockholders  adjusted.  On  bill  filed  by 
a  creditor  of  an  insolvent  corporation,  after  the  return  of  an  execution 
unsatisfied,  to  subject  property  taken  by  a  former  stockholder  of  the  com- 
pany in  exchange  for  his  stock,  which  property,  before  its  exchange,  was  a 
trust  fund  for  creditors  of  the  corporation,  the  court,  by  its  decree,  found 
the  property  of  the  company  so  withdrawn  and  in  the  hands  of  the  stock- 
holder liable  for  the  whole  debt,  instead  of  charging  such  property  with  the 
stockholder's  pro  rata  share  thereof:  Held,  that  the  decree  was  proper,  and 
that  the  creditor  in  such  a  case  was  not  bound  to  see  to  the  adjusting  of  the 
equities  between  the  stockholders. 

7.  Laches — in  bringing  suit  to  avoid  sale  for  fraud.  Where  a  fraud 
is  practiced  by  the  purchaser  of  property  by  means  of  false  representations, 
which  at  the  time  is  not  known  to  the  vendor,  and  the  latter  files  his  bill  to 
set  aside  the  sale  as  soon  as  he  discovers  the  fraud,  though  several  years  after 
the  sale,  no  laches  can  be  imputed  to  him. 

8.  Deckee — against  corporation  is  evidence  against  a  former  stock- 
holder taking  property  charged  with  trust.  A  decree  obtained  against  a 
private  corporation  on  a  bill  in  chancery  filed  after  a  stockholder  had  ceased 
to  be  a  member  of  the  company,  by  taking  property  of  the  company  for  his 
stock,  is  evidence  of  the  indebtedness  of  the  corporation  on  a  bill  by  the 
creditor  against  such  stockholder  to  subject  the  property  taken  by  him  to  the 
payment  of  such  decree. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county ;  the  Hon.  William  H.  Barnum,  Judge,  presiding. 

Messrs.  Isham,  Lincoln,  Burry  &  Byerson,  for  the  appel- 
lants : 

The  exchange  of  stock  for  property  between  Clapp  and  the 
company  was  a  legal  and  valid  transaction,  and  one  not 
liable  to  be  impeached  by  any  one.  As  to  the  power  of  cor- 
porations to  purchase  their  own  stock,  see  Tayler  v.  Miami 
Exporting  Co.  6  Ohio,  218 ;  Coleman  v.  Columbia  Oil  Co.  51 
Pa.  St.  77;    Chicago,   Pekin   and  Southwestern  R.  R.  Co.  v. 
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Marseilles,  84  111.  643 ;  City  Bank  of  Columbus  v.  Brwce,  17 
N.  Y.  507 ;  Hartridge  et  al.  v.  Rockwell  et  al.  B.  M.  Charlt. 
(Ga.)  260 ;  Angell  &  Ames  on  Corporations,  sec.  280 ;  Brice 
on  Ultra  Vires,  (2d  Eng.  ed.  1877,)  175;  Williams  v.  Savage 
Manf.  Co.  3  Md.  Ch.  452 ;  State  v.  Smith,  48  Yt.  266  ;  Cooper. 
v.  Frederick,  9  Ala.  738. 

Where  the  corporation  is  insolvent  or  in  the  process  of 
dissolution,  an  exchange  of  its  property  for  stock  will  not  be 
sustained  as  against  creditors.  Wood  v.  Dummer,  3  Mason, 
308  ;  Vose  v.  Grant,  15  Mass.  505  ;  Spear  v.  Grant,  16  id.  9  ; 
Curran  v.  Arkansas,  15  How.  304;  Bartlett  v.  Drew,  57  N.  Y. 
587. 

A  stockholder  is  not  a  trustee  at  all.  Directors  are,  but 
as  such  they  bear  no  greater  relation  to  stockholders  than  to 
a  creditor.  Angell  &  Ames  on  Corporations,  sec.  313  ;  Ver- 
planck  v.  Mercantile  Ins.  Co.  1  Edw.  Ch.  87 ;  Bayliss  v.  Orne, 
1  Freeman's  Ch.  174;  Hodges  v.  Screw  Co.  1  E.  I.  312. 

This  is  certainly  a  case  where  the  doctrine  of  equitable 
estoppel  should  be  applied,  to  prevent  injustice.  Pierpont  v. 
Bernhard,  4  Barb.  364;  Nolte  v.  Chisman,  88  111.  186;  Lloyd 
v.  Lee,  45  id.  277;  Herman  on  Estoppel,  12. 

We  also  submit  that  the  decree  was  erroneous  in  holding 
Clapp  to  be  accountable  on  all  the  stock  surrendered  by  him, 
instead  of  such  a  pro  rata  as  his  stock  bore  to  the  whole 
capital  stock.  Wood  v.  Dummer,  3  Mason,  308 ;  Vose  v. 
Grant,  15  Mass.  505;  Curran  v.  Arkansas,  15vHow.  304; 
Mumma  v.  Potomac  Co.  8  Pet.  281. 

Messrs.  Page  &  Plum,  for  the  appellee : 

The  capital  stock  of  the  corporation  is  a  trust  fund  for  the 
payment  of  its  debts.  (2  Story's  Equity  Jur.  sec.  1252.)  It 
is  a  substitute  for  the  personal  liability  existing  in  partner- 
ships, and  the  creditors  have  a  lien  upon  it  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and 
subject  it  to  the  payment  of  their  debts,  except  as  against 
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bona  fide  purchasers  without  notice  of  the  trust.  Sanger  v. 
Upton,  91  U.  S.  60;  Bartlett  v.  Drew,  57  N.  Y.  587;  Tink- 
ham  v.  Borst,  31  Barb.  407;  Spear  v.  Grant,  16  Mass.  9; 
Ogilvie  v.  Knox  Ins.  Co.  22  How.  387 ;  Mumma  v.  Potomac 
Co.  8  Pet.  286;  Curran  v.  Arkansas,  15  How.  304;  Hightower 
v.  Thornton,  8  Ga.  486 ;  Wood  v.  Bummer,  3  Mason,  308 ; 
Fos<?  v.  Grant,  15  Mass.  505;  ^4dZer  v.  Milwaukee  P.  B.  Co. 
13  Wis.  60 ;  Perry  on  Trusts,  sees.  217,  835,  836. 

Stockholders  are  conclusively  charged  with  notice  of  the 
trust  character  of  the  capital  stock.  As  to  it  they  can  not 
occupy  the  .status  of  innocent  purchasers,  but  are  for  all  pur- 
poses privies  to  the  trust.  Thompson's  Liability  of  Stock- 
holders, sec.  13 ;  Angell  &  Ames  on  Corporations,  sec.  600 ; 
Wood  v.  Bummer,  3  Mason,  313 ;  Curran  v.  Arkansas,  15 
How.  307 ;  Ogilvie  v.  Knox  his.  Co.  22  id.  387 ;  Upton  v. 
Hansbrough,  3  Biss.  436. 

There  is  no  estoppel  or  ground  for  laches  in  this  case.  As 
soon  as  appellee  discovered  the  fraud,  and  in  1874,  she  filed 
her  bill,  and  it  was  pressed  in  the  courts  as  fast  as  possible, 
and  only  terminated  September  5,  1879,  when  a  rehearing 
was  denied  in  this  court,  (Reed  et  al.  v.  Peterson,  91  111.  288,) 
and  this  bill  was  filed  September  18,  1879. 

It  is  not  incumbent  upon  appellee  to  adjust  the  equities,  if 
any,  between  the  stockholders.  Hatch  v.  Bana,  101  U.  S. 
205 ;  Bartlett  v.  Brew,  57  N.  Y.  587. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

By  the  will  of  her  step-son,  P.  W.  Bonner,  who  died  in 
July,  1870,  appellee,  Georgie  H.  Peterson,  a  resident  of  the 
State  of  New  York,  became  owner  of  all  personal  property 
left  by  said  Bonner,  and  in  September,  1870,  on  application 
made  to  her  in  New  York,  she  sold  all  said  property  to  the 
Illinois  Land  and  Loan  Company.  On  November  20,  1874, 
she  filed  her  bill  against  said  company  to  set  aside  such  sale, 
and  for  other  relief  in  respect  thereto,  on  the  ground  that  she 
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had  been  induced  to  make  the  sale  through  the  fraudulent 
misrepresentations  of  the  company,  for  an  inadequate  con- 
sideration, and  on  May  1,  1877,  she  obtained  in  the  suit  a 
money  decree  against  the  company,  for  $5653.33.  An  exe- 
cution issued  upon  the  decree  having  been  returned  nulla 
bona,  Mrs.  Peterson,  on  September  18,  1879,  filed  her  bill  in 
chancery  in  the  present  case,  to  subject  property  in  the 
hands  of  Caleb  Clapp  to  the  payment  of  this  decree.  A 
decree  was  entered  in  her  favor  granting  the  relief  sought, 
which,  on  appeal  to  the  Appellate  Court  for  the  First  District, 
was  affirmed,  and  the  present  appeal  taken  to  this  court. 

It  appears  that  the  Illinois  Land  and  Loan  Company  was 
chartered  by  an  act  of  the  legislature  in  1867,  with  a  capital 
stock  of  $100,000,  with  1000  shares,  of  $100  each,  all  of 
which  was  paid  in.  Caleb  Clapp,  a  non-resident  of  the 
State,  was  a  stockholder  in  the  company,  and  in  January, 
1874,  he  surrendered  to  the  company  555  shares  of  stock,  in 
consideration  of  which  the  company  executed  to  him  a  deed  of 
warranty  of  two  lots  in  Chicago,  one  of  the  value  of  $50,000, 
and  the  other  of  the  value  of  $5500,  that  amount  being  the 
consideration  stated  in  the  deed.  The  stock  was  canceled, 
and  was  considered,  at  the  time,  of  par  value.  Mr.  Clapp 
continued  to  be  till  his  death,  and  his  estate  still  is,  the  owner 
of  the  lots.  It  is  these  lots  which  are  sought  to  be  subjected 
to  the  payment  of  said  money  decree  against  the  company. 

The  legal  principle  which  appellants'  counsel  lays  down 
and  insists  upon  as  applying  to  the  case,  is,  Aat  corpora- 
tions may  purchase  their  own  stock  in  exchange  for  money 
or  other  property,  and  hold,  re-issue  or  retire  the  same,  pro- 
vided such  act  is  had  in  entire  good  faith,  is  an  exchange  of 
equal  value,  and  is  free  from  all  fraud,  actual  or  constructive, 
this  implying  that  the  corporation  is  neither  insolvent  nor  in 
process  of  dissolution.  We  think  there  must  be  added  to  the 
proposition  the  further  condition  that  the  rights  of  creditors 
are  not  affected. 
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The  doctrine  so  elaborately  urged  by  appellants'  counsel, 
that  a  corporation  has  the  power  to  purchase  its  own  stock, 
seems  well  enough  settled,  and  was  asserted  by  this  court  in 
Chicago,  Pekin  and  Southwestern  R.  R.  Co.  v.  Marseilles,  84 
111.  643.  Yet,  in  so  holding  there,  the  qualification  was 
added,  that,  in  equity,  the  transaction  might  be  impeached  if 
it  operated  to  the  injury  of  creditors.  We  see  nothing  to 
show  that  the  transaction  in  the  present  case  was  not  in  good 
faith,  that  there  was  any  element  of  fraud  about  it,  or  that 
there  was  anything  in  the  apparent  condition  of  the  com- 
pany to  interfere  with  the  making  of  the  exchange  that 
was  had.  It  is  only  as  injuriously  affecting  the  interests  of 
creditors,  we  think,  that  the  transaction  can  be  questioned, 
and  it  is  in  that  view  that  it  must  be  considered  and  passed 
upon. 

In  Sanger  v.  Upton,  91  U.  S.  60,  it  is  laid  down:  "The 
capital  stock  of  an  incorporated  company  is  a  fund  set  apart 
for  the  payment  of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private  co-partnerships. 
When  debts  are  incurred  a  contract  arises  with  the  creditors 
that  it  shall  not  be  withdrawn  or  applied,  otherwise  than 
upon  their  demands,  until  such  demands  are  satisfied.  The 
creditors  have  a  lien  upon  it  in  equity.  If  diverted,  they 
may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to  the 
payment  of  their  claims,  except  as  against  holders  who  have 
taken  it  bona  fide  for  a  valuable  consideration  and  without 
notice.  It  is  publicly  pledged  to  those  who  deal  with  the 
corporation  for  their  security. "  This  doctrine  is  abundantly 
established  by  the  authorities.  2  Story's  Equity  Jur.  sec. 
1252;  Woody.  Dummer,  3  Mason,  308;  Spear  v.  Grant,  15 
Mass.  505;  Curran  v.  Arkansas,  15  How.  304;  Bartlett  v. 
Drew,  57  N.  Y.  587. 

The  shareholders  of  a  corporation  are  conclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capi- 
tal stock.     As  to  it  they  can  not  occupy  the  status  of  inno- 
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cent  purchasers,  but  they  are  to  all  intents  and  purposes 
privies  to  the  trust.  When,  therefore,  they  have  in  their 
hands  any  of  this  trust  fund,  they  hold  it  cum  onere,  subject 
to  all  the  equities  which  attach  to  it.  Thompson's  Liability 
of  Stockholders,  sec.  13 ;    Wood  v.  Dummer,  3  Mason,  312. 

It  is  objected,  against  the  principles  above  stated,  that  the 
cases  in  which  they  were  declared  were  where  there  was 
actual  or  constructive  fraud  or  unfairness,  where  the  corpo- 
rations were  insolvent,  or  in  process  of  being  wound  up.  The 
question  naturally  would  arise  mostly  in  such  circumstances, 
but  the  principles  enunciated  are  general  in  scope,  following 
from  the  nature  of  the  capital  stock  of  corporations,  and  the 
relation  of  a  stockholder  to  the  corporation,  and  we  know  of 
no  limitation  of  their  application  as  above  suggested,  or  rea- 
son for  denial  of  their  full  applicability  to  the  present  case. 
Indeed,  we  do  not  understand  appellants'  counsel  as  assert- 
ing the  validity  of  the  purchase,  or  reduction  by  a  corpora- 
tion of  its  stock,  where  it  should  directly  appear  that  it  was 
an  injury  to  its  creditors.  But  it  is  denied  that  there  was 
any  such  injury  in  this  case.  It  is  said,  first,  the  company 
actually  owed  no  one  at  the  time,  and  even  if  it  did,  as  the 
bill  admits  that  the  shares  at  the  time  of  the  exchange  were 
valued  at  par,  and  worth  full  purported  value,  it  follows  from 
the  stock  being  worth  its  par  value,  as  a  matter  of  course, 
that  the  company  was  then  entirely  solvefrt,  and  had  assets 
sufficient  to  discharge  all  its  debts,  if  it  had  any  debts,  and 
also  to  pay  the  stock  in  full, — that  under  no  other  circum- 
stances could  the  admission  of  the  bill  be  true.  There  was 
no  proof  as  to  the  condition  of  the  company,  or  the  value  of 
the  stock,  save  the  testimony  of  the  secretary  of  the  company 
that  at  the  time  of  the  deed  to  Clapp  the  stock  in  the  company 
was  at  par  value  technically, — that  he  did  not  know  what  the 
market  value  was,  and  did  not  know  that  it  had  any  market 
value.  The  admission  of  the  bill  was  the  simple  fact  that 
the  stock  was   at  par.     The   complainant,  of  course,  knew 
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nothing  as  to  what  made  the  stock  at  par.  But  if  the  stock 
was  at  par,  in  so  rating  it  this  indebtedness  to  appellee  could 
not  have  been  taken  into  account.  It  was  supposed,  of  course, 
the  purchase  of  personal  property,  which  had  been  made  of 
appellee,  would  stand,  and  that  there  was  no  liability  on 
account  of  it.  If,  then,  the  stock  was  just  at  par,  not  con- 
sidering appellee's  claim  with  that  claim  recognized,  the 
assets  would  have  failed  to  pay  the  indebtedness  of  the  com- 
pany by  the  amount  of  her  claim,  to-wit,  $5653.33,  and  to 
that  amount  the  company  was  insolvent. 

It  is  insisted  that  this  exchange  of  corporate  property 
for  stock  was  unassailable  by  any  one,  because  it  was  an 
exchange  of  equal  values — the  lots  being  worth  $55,500,  and 
the  shares  of  stock  being  worth  $55,500,  there  was  equal 
value  received,  and  there  could  be  harm  to  no  one.  This 
can  not  be  so,  as  respects  creditors.  Suppose  all  the  remain- 
ing property  of  the  company  had  been  one  other  lot  worth 
$44,500,  and  the  company  had  made  a  like  exchange  with 
another  stockholder  of  that  lot  for  the  remaining  445  shares 
of  stock,  and  canceled  the  stock,  what  would  there  have  been 
left  to  pay  creditors  ?  The  partial  exchange  which  was  made 
affected  the  rights  of  creditors  in  a  like  way,  only  to  a  less 
extent.  It  is  not  as  if  there  had  been  an  exchange  made 
with  Clapp  of  these  lots  for  other  real  property  of  equal  value, 
or  as  if  there  had  been  a  sale  to  him  for  $55,000  in  money. 
In  such  case  a  substitute  would  have  been  furnished  to  the 
company  to  which  creditors  might  have  had  recourse  for 
payment  of  their  debts.  But  the  exchange  of  corporate  prop- 
erty for  shares  of  stock,  and  canceling  the  stock,  furnishes 
no  equivalent  for  creditors. 

Although  the  money  decree  in  favor  of  appellee  was  not 
obtained  until  in  1877,  some  time  after  Clapp's  purchase,  yet 
the  cause  of  action  of  appellee  against  the  company  (the  fraud- 
ulent purchase  of  the  personal  property  from  her)  arose  in  Sep- 
tember, 1870,  which  was  before  the  purchase  by  Clapp,  that 
3—104  III. 
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being  in  January,  1874,  so  that  at  the  time  of  Clapp's  purchase 
appellee  must  be  regarded  as  being  a  creditor  of  the  company. 

We  can  but  regard  the  transaction  in  question,  of  the 
exchange  of  stock  for  the  lots  and  the  cancellation  of  the 
stock,  as  a  withdrawal  by  the  stockholder  of  his  share  of 
the  capital  stock,  leaving  appellee's  debt  against  the  com- 
pany unpaid;  that  the  transaction  was  to  the  injury  of 
appellee  as  a  creditor;  that  the  property  taken  by  Clapp 
stood  charged  with  a  trust  for  the  payment  of  appellee's 
claim ;  that  Clapp  can  not  "be  held  to  be  an  innocent  pur- 
chaser, and  that  the  property  in  his  hands  is  affected  with 
the  trust,  and  appellee  may  pursue  the  property  and  subject 
it  to  the  satisfaction  of  her  debt. 

It  is  insisted  there  was  such  laches  here  on  the  part  of 
appellee  in  lying  by  for  so  long  a  time  before  the  purchase 
by  Clapp,  taking  no  steps  to  disaffirm  the  fraudulent  pur- 
chase from  her,  as  should  estop  her  from  resort  to  this  prop- 
erty in  the  hands  of  Clapp.  Had  appellee  known  of  the 
fraud  upon  her,  or  should  have  known  of  it  in  the  exercise 
of  reasonable  diligence,  there  would  have  been  force  in  this 
position ;  but  the  bill  alleges  that  on  the  discovery  of  the 
fraud  appellee  filed  her  former  bill  to  set  aside  the  fraudu- 
lent sale,  and  if  such  was  the  fact  no  laches  would  be  imputa- 
ble to  her.  Appellee's  residence  in  a  distant  State  would  be 
a  circumstance  which  would  go  to  account  for  not  sooner 
discovering  the  alleged  fraud.  We  are  not  prepared  to  say 
that  there  was  such  laches  here  as  should  disentitle  to  the 
relief  sought. 

It  is  said  that  appellee's  decree  against  the  company  was 
rendered,  as  well  as  the  suit  commenced,  after  Clapp  had 
ceased  to  be  a  member  of  the  company,  and  not  being  a 
party  to  the  suit  he  should  not  be  bound  by  the  decree 
against  the  company,  and  that  as  against  him  the  decree 
should  not  be  taken  as  evidence  of  the  alleged  fraudulent 
purchase  by  the  company  from  appellee.     We  think  Clapp 
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took  the  property  affected  with  all  equities  as  against  the  com- 
pany, and  subject  to  the  equity  of  being  charged  with  what- 
ever prior  claim  might  be  established  as  against  the  company, 
and  the  decree  is  the  highest  evidence  of  an  indebtedness  by 
the  company. 

It  is  finally  urged  that  at  least  the  decree  is  erroneous  in 
holding  the  property  received  by  Clapp  to  be  chargeable  with 
the  whole  debt,  instead  of  a  share  of  it,  in  the  proportion  his 
stock  bore  to  the  whole  capital  stock.  As  among  the  stock- 
holders such  a  pro  rata  decree  would  have  been  equitable. 
But  in  such  a  case  as  this,  of  a  judgment  creditor,  after 
return  of  an  execution  against  the  company  unsatisfied,  seek- 
ing in  a  court  of  equity  to  reach  certain  specific  property 
once  belonging  to  the  company,  as  charged  with  a  trust  for 
the  payment  of  his  debt,  he  may  pursue  the  property  into 
whosesoever  hands  he  may  find  it,  where  it  stands  affected 
with  the  trust,  and  subject  it  to  the  satisfaction  of  his  debt, 
and  he  is  not  obliged  to  attend  to  adjusting  the  equities 
between  the  stockholders.  We  regard  the  following  authori- 
ties as  fully  warranting  this,  and  the  form  of  the  decree  in 
this  respect :  Bartlett  v.  Drew,  57  N.  Y.  587 ;  Marsh  v.  Bur- 
roughs, 1  Woods,  463 ;  Hatch  v.  Dana,  101  U.  S.  205. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Madelaine  Both 

v. 

Amalie  Staehle  Both  et  al. 

Filed  at  Ottawa  May  12,  1882— Rehearing  denied  September  Term,  1882. 

1.  Conflict  of  laws— marriage  and  divorce— marriage  in  this 
State  of  foreign  born  persons.  A  marriage  solemnized  in  this  State  between 
subjects  of  a  foreign  country  domiciled  here  at  the  time,  in  strict  conformity 
with  our  laws,  and  between  parties  competent  under  our  laws  to  contract  the 
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relation,  is  valid  ,and  binding  here,  notwithstanding  such  marriage  is  in 
violation  of  the  positive  law  of  the  country  of  which  they  are  subjects. 

2.  Same — acquiring  domicile  in  the  foreign  country  after  a  valid  mar- 
riage here — effect  of  foreign  decree  annulling  the  marriage — as  to  subse- 
quent rights  of  the  parties  in  this  State.  A  marriage  in  this  State  of  subjects 
of  a  foreign  country,  valid  by  our  laws,  upon  the  return  of  the  parties  to  their 
own  country,  and  their  acquiring  a  new  domicile  there,  may  be  annulled  by 
the  proper  courts  of  such  foreign  country  in  accordance  with  its  own  laws, 
for  causes  not  recognized  by  our  laws. 

3.  A  subject  of  the  king  of  Wiirtemberg,  while  domiciled  in  this  State, 
entered  into  the  marriage  relation  in  strict  accordance  with  the  laws  of  this 
State,  but  in  violation  of  an  ordinance  or  law  of  the  kingdom  of  Wiirtem- 
berg, declaring  all  such  marriages  in  a  foreign  State,  without  the  license  of 
the  sovereign,  absolutely  null  and  void.  After  the  return  of  the  parties  to 
that  kingdom,  and  they  had  acquired  a  domicile  there,  a  suit  was  brought  by 
the  husband  to  annul  and  declare  the  marriage  void,  and  the  proper  court, 
having  jurisdiction  by  the  laws  of  that  country  of  the  subject  matter  and  of 
both  parties,  rendered  a  decree  declaring  the  marriage  absolutely  null  and 
void,  the  effect  of  which  there  was  not  only  to  establish  the  nullity  of  the 
marriage,  but  also  to  annul  and  terminate  the  status  of  the  parties  arising 
from  a  de  facto  as  well  as  a  de  jure  marriage:  Held,  that  such  decree  was 
conclusive  upon  the  late  wife  in  this  State,  and  deprived  her  of  all  rights  as 
widow  or  heir  of  her  former  husband. 

4.  Same — "marriage  and  inheritance  contract"  made  in  a  foreign 
country — of  its  effect  as  a  transfer  of  title  in  this  State.  A  "marriage  and 
inheritance  contract"  between  a  husband  and  wife,  after  their  marriage  in 
the  kingdom  of  Wiirtemberg,  confirmed  by  the  proper  court  of  that  country, 
whereby,  each  was  to  hold  the  property  belonging  to  him  or  her  during  their 
joint  lives  as  common  property,  with  right  of  survivorship,  will  not,  upon 
the  death  of  the  husband,  pass  the  legal  title  of  his  real  estate  in  this  State 
to  his  widow,  but  such  agreement,  on  his  death^  operates  as  an  equitable 
assignment  of  the  estate  to  the  widow,  which  may  be  enforced  in  a  court  of 
equity. 

5.  Same — citizens  or  subjects  in  a  foreign  country — how  far  affected  by 
laws  of  their  home  government.  Every  State  has  the  power  to  enact  laws 
which  will  personally  bind  its  citizens  or  subjects  when  sojourning  in  a 
foreign  jurisdiction,  provided  they  in  terms  profess  to  so  bind  them.  It 
is  true,  such  laws  have  no  extra-territorial  effect,  so  as  to  authorize  their 
enforcement  in  a  foreign  country;  but  upon  the  return  of  the  parties  violat- 
ing them,  they  may  be  enforced  in  the  same  manner  and  to  the  same  extent 
as  if  their  infraction  had  occurred  in  the  State  enacting  them. 

6.  Same — status  of  the  individual  on  a  change  of  domicile.  Ordinarily 
when  a  person,  upon  a  change  of  domicile,  goes  into  another  State  or  country, 
the  personal  status  which  he  carries  with  him  will  be  recognized  by  the  courts 
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of  the  latter  country;  but.  this  rule  is  subject  to  certain  exceptions.  If,  for 
instance,  such  status  has  been  acquired  by  a  violation  of  an  express  pro- 
vision of  the  positive  law  of  the  State  in  which  its  recognition  is  asked,  or  if 
it  be  contrary  to  the  spirit  and  genius  of  its  institutions,  as  a  title  of  nobility 
would  be  here,  or  if  it  is  opposed  to  its  settled  policy,  or  to  the  good  order 
and  well  being  of  society,  or  to  public  morality  and  decency,  in  all  such  cases 
the  status  will  not  be  recognized  by  the  courts  of  the  latter  State. 

7.  Foreign  judgment — how  far  conclusive  on  the  parties  here.  Where 
the  court  of  a  foreign  country  has  jurisdiction  of  the  parties  and  subject 
matter  of  a  suit,  and  this  affirmatively  appears,  its  judgment  or  decree  will 
be  conclusive  on  the  parties,  their  legal  representatives  and  privies,  in  all 
countries  where  the  matters  litigated  are  again  drawn  in  question;  and  this  is 
particularly  so  with  respect  to  judgments  or  decrees  affecting  the  status  of  a 
person,  they  being  in  the  nature  of  judgments  in  rem,  which  are  binding  on 
the  whole  world. 

8.  The  limitation  to  this  rule  is,  that  it  may  be  shown  such  judgment  or 
decree  was  obtained  by  means  of  fraud,  or  gross  abuse  of  the  process  of  the 
court,  or  flagrant  departure  from  the  ordinary  course  of  judicial  procedure, 
as,  for  instance,  that  a  party  in  interest  sat  as  a  judge  in  the  cause. 

9.  Fraud — general  allegation  not  sufficient.  It  is  not  sufficient  for  the 
purpose  of  successfully  assailing  a  transaction  on  the  ground  of  fraud,  to 
charge  fraud  generally,  but  the  complaining  party  must  state  in  his  pleading 
and  prove  on  the  trial  the  specific  acts  or  facts  relied  on  as  establishing 
fraud. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  record  in  this  case  shows  that  John  George  Both,  a 
subject  of  the  kingdom  of  Wurternberg,  came  to  this  country, 
and  settled  in  Chicago  at  an  early  day,  and  there  accumulated 
a  large  amount  of  property,  consisting  chiefly  of  real  estate, 
which  is  the  subject  of  controversy  in  this  suit ;  that  in  1855 
he  married,  in  Chicago,  Madelaine  Moser,  a  native  and  sub- 
ject of  France,  who  had  a  short  time  before  accompanied 
him  on  a  return  visit  from  that  country  to  this  ;  that  in  1856 
they  returned  to  Europe,  and  on  their  arrival  in  that  country, 
or  shortly  afterwards,  owing  to  certain  difficulties  and  mis- 
understandings, a  separation  took  place,  resulting  in  her 
returning  to  reside  with  her  father,  in  Alsace,  France,  her 
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former  domicile  and  residence,  and  in  his  establishing  a  new 
residence  in  Schorndorf,  in  the  said  kingdom  of  Wiirtemberg, 
where  he  continued  to  reside  until  the  time  of  his  death, 
which  occurred  on  the  12th  of  July,  1876 ;  that  in  1862  his 
wife  returned  to  this  country  and  instituted  proceedings  for 
a  divorce,  where  she  was  shortly  afterwards  followed  by  her 
husband,  and  through  his  influence  induced  to  abandon  the 
divorce  suit  and  return  with  him  to  Schorndorf,  where  they 
again  resumed  marital  relations,  which  were  continued  until 
October,  1870,  when  he  commenced  legal  proceedings  in  the 
proper  court,  at  their  domicile  in  Wiirtemberg,  to  procure  a 
decree  of  nullity  of  their  marriage  on  the  ground  it  had  been 
entered  into  on  his  part  in  violation  of  the  laws  of  the  king- 
dom of  Wiirtemberg,  of  which  he  was  at  that  time  a  subject ; 
that  on  .the  24th  of  April,  1873,  the  cause  was  brought  to  a 
final  hearing,  both  parties  being  present,  and  represented  by 
their  respective  counsel,  resulting  in  a  decree  declaring  the 
marriage  a  nullity,  on  the  ground  just  stated ;  that  the  court 
in  which  the  decree  was  rendered  had  jurisdiction,  both  of 
the  parties  and  the  subject  matter  of  the  suit,  and  under  the 
laws  of  Wiirtemberg  had  full  power  and  competent  authority 
to  enter  the  decree ;  that  on  the  9th  of  September  following, 
in  consideration  of  $8000  in  United  States  bonds  paid  to  her 
by  Both,  Madelaine,  his  former  wife,  released  to  him  all  her 
interests,  whatever  they  might  be,  in  the  property  in  contro- 
versy ;  that  on  the  27th  of  November  following,  Both  con- 
tracted a  second  marriage  with  Amalie  Staehle,  who  now 
claims  the  estate  in  controversy ;  that  after  the  marriage  of 
Amalie  and  Both,  on  the  28th  of  March,  1874,  they  entered 
into  an  agreement  known  to  laws  of  Wiirtemberg  as  a  "mar- 
riage and  inheritance  contract, "  by  which  it  was  provided 
they  were  to  hold  the  property  belonging  to  them  respectively 
during  their  joint  lives  as  common  property,  with  the  right 
of  survivorship  to  the  longer  liver,  subject  to  the  payment 
of  their  debts,  the  education  and  marriage  portions  of  their 
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children,  and  to  the  payment  by  her,  in  the  event  she  sur- 
vived him,  of  certain  legacies  to  his  relations,  amounting 
altogether  to  80,000  florins,  which  contract  was  duly  approved 
and  confirmed  by  the  proper  court  of  that  country;  that 
immediately  before  his  death,  and  with  a  view  of  enabling 
his  wife  to  carry  out  the  contract  just  mentioned,  Both  con- 
veyed, or.  attempted  to  convey,  the  property  in  controversy 
to  her  brother,  Albert  Staehle,  but  that  whatever  interest 
passed  by  it  was  subsequently  reconveyed  by  him  to  Amalie  ; 
that  after  Both's  death,  on  the  25th  of  September,  1876, 
Madelaine  visited  Schorndorf,  and  while  there  spent  much 
of  her  time  with  Amalie,  and  accepted  of  her  various  pres- 
ents, etc. ;  that  on  the  26th  of  the  same  month,  Madelaine, 
in  consideration  of  10,000  marks,  released  to  Amalie  all 
claims  to  and  upon  her  late  husband's  estate,  and  on  the  3d 
of  October  following,  executed  to  her  a  deed  to  the  property 
in  controversy ;  that  Both,  at  the  time  of  his  death,  left  no 
child  or  children,  or  descendants  thereof. 

Under  these  circumstances,  in  1878,  the  present  bill  was 
filed  by  Madelaine,  in  the  Superior  Court  of  Cook  county, 
against  Amalie  and  the  heirs  at  law  of  Both,  in  and  by  which 
she  claims  that  the  marriage  between  her  and  Both  was  a 
legal  and  valid  marriage  ;  that  the  decree  of  the  Wiirtemberg 
court,  and  all  the  proceedings  upon  which  it  is  based,  were 
and  are  null  and  void,  and  that  she  is  therefore  the  lawful 
widow  and  heir  of  her  said  husband,  .and  as  such  entitled  to 
a  partition  and  division  of  his  estate,  under  the  statute. 
Amalie  answered  the  bill,  and  also  filed  a  cross-bill,  setting 
up  the  facts  above  recited,  and  relying  on  them  to  establish 
her  rights,  as  the  survivor  and  lawful  widow  of  Both,  to  the 
property  in  dispute.  A  cross-bill  was  also  filed  by  the  heirs 
of  Both,  setting  up  their  rights  in  the  premises.  The  court 
found  the  equities  with  Amalie  upon  her  cross-bill,  and 
entered  a  decree  dismissing  the  original  bill,  and  directing 
the  heirs  of  Both  to  be  paid  the  amount  due  them  under  the 
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"marriage  and  inheritance  contract."  That  decree  has  been 
performed  as  to  the  heirs  of  Roth,  and  Madelaine  Roth  alone 
brings  the  case  by  appeal  to  this  court  for  review. 

Mr.  C.  M.  Harris,  for  the  appellant : 

Penal  laws  are  strictly  local,  and  those  of  one  country  can 
not  be  regarded  in  another.  Folliott  v.  Ogden,  1  H.  Bl.  135; 
Ogden  v.  Folliott,  3  Term,  733 ;  Warrender  v.  Warrender,  3 
C.  La.  &  Fin.  538 ;  Commomvealth  v.  Green,  17  Mass.  548 ; 
Story's  Const.  16,  sees.  91,  104;  Dicey  on  Domicile,  160. 

Statutes  restricting  the  liberty  of  marriage  are  penal. 
Hodgkinson  v.  Wilkheir,  1  Hagg.  Const.  262. 

That  the  validity  of  a  marriage  depends  on  the  law  of  the 
country  where  it  is  celebrated,  see  Bishop  on  Marriage  and 
Divorce,  sec.  371 ;  Dalrymple  v.  Dalrymple,  2  Hagg.  Con.  54, 
4  Eng.  Ecc.  485 ;  Ruding  v.  Smith,  id.  371,  id.  551 ;  Middle- 
ton  v.  Janverin,  id.  437,  id.  582 ;  Scrimshire  v.  Scrimshire,  id. 
385,  id.  565. 

A  foreign  decree  has  no  extra-territorial  force,  save  through 
comity.  Woolsey  on  International  Law,  sec.  75 ;  Story's 
Conflict  of  Laws,  603-607. 

If  it  conflicts  with  reason  and  justice,  or  if  the  court  has 
proceeded  upon  false  premises  or  inadequate  reasons,  or 
mistake  of  local  or  foreign  law,  it  will  not  be  enforced  else- 
where. Simonin  v.  Mediae,  2  Sw.  &  Tr.  67 ;  Simpson  v.  Fogo, 
32  L.  J.  Ch.  249;  Parsons  on  Contract,  606;  Wharton  on 
International  Law,  747 ;  Don  v.  Lipman,  5  CI.  &  Fin.  20 ; 
Novelli  v.  Rossi,  2  B.  &  Ad.  757 ;  Reimers  v.  Druce,  23  Beav. 
145. 

Such  decree  will  not  be  enforced  when  it  will  directly  or 
indirectly  give  effect  to  an  act  which  infers  a  scandal  on 
society  or  a  breach  of  national  morals  and  decency,  or  when 
it  would  be  detestable  or  pernicious,  as,  the  enforcement  of  a 
contract  with  a  prostitute  for  her  prostitution,  although  valid 
when  made.     Birthwhistle  v.  Vardill,  5  B.  &  C.  455 ;  Fenton 


1882.]  Eoth  ti.  Koth  et  al.  41 

Brief  for  the  Appellee  Koth. 

v.  Livingstone,  3  Macq.  537;  Bank  of  Augusta  v.  Earl,  13 
Pet.  518 ;   Greenwood  v.  Cartes,  6  Mass.  358. 

A  marriage  settlement  made  in  a  foreign  country  does  not 
of  itself  affect  real  estate  here,  and  can,  if  at  all,  only  by  suit 
under  the  laws  of  this  State.     73  111.  285 ;   15  La.  Ann.  317. 

Executory  contracts  do  not  transmit  title.  Olney  v.  Howe, 
89  111.  556. 

An  executory  agreement,  or  imperfect  conveyance  upon  a 
merely  voluntary  consideration,  will  not  be  enforced  or  aided 
in  equity.  64  111.  548 ;  1  White  &  Sudor's  Leading  Cases, 
420,  427 ;  1  Select  Cases,  (Ala.)  535. 

Messrs.  Eosenthal  &  Pence,  for  the  appellee  Amalie  S. 
Koth: 

Where  a  contract  to  marry  is  executed,  its  nature  as  a 
contract  is  merged  in  the  higher  nature  of  a  status,  and  the 
contract  no  longer  exists.  This  status  travels  with  the 
spouses  wherever  they  go,  and  becomes  subject  to  the  laws 
of  the  State  where  the  parties  may  become  domiciled,  and 
is  there  under  control  of  the  sovereign  power.  1  Bishop  on 
Marriage  and  Divorce,  sees.  3,  667;  Story's  Conflict  of 
Laws,  sees.  228-230;  Barber  v.  Root,  10  Mass.  265;  Strader 
v.  Graham,  10  How.  82 ;  Maguire  v.  Maguire,  7  Dana,  181 ; 
Cheever  v.  Wilson,  9  Wall.  108 ;  Harrison  v.  Harrison,  19 
Ala.  499;  Harvie  v.  Farnie,  L.  E.  5  P.  D.  153;  43  L.  T.  E. 
738. 

It  is  clearly  competent  for  every  nation  to  say  that  certain 
marriages  of  its  subjects  or  citizens  shall  be  invalid,  wherever 
they  may  be  contracted.  Story's  Conflict  of  Laws,  sees.  114 d, 
117;  Foote's  Priv.  Int.  Jur.  272,' 273;  1  Burge  on  Colonial 
Law,  188,  195,  196;  Wharton's  Conflict  of  Laws,  sec.  161: 
Lawrence's  Wheaton,  172 ;  4  Phillimore's  International  Law, 
29  ;  Piggott's  Foreign  Judgments,  167,  168  ;  Maxwell  on  Stat. 
119;  Fenton  v.  Livingstone,  5  Jur.  N.  S.  11S3;  3  Macq.,  497; 
Sussex  Peerage  case,  11  CI.  &  F.  '85  ;  Sottomayer  v.  De  Barros 
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L.  E.  3  P.  Div.  5;  Mette  v.  Mette,  1  Sw.  &  Tr.  416;  Brook 
v.  Brook,  3  id.  481 ;   Warrender  v.  Warrender,  2  CI.  &  F.  529. 

If  an  incapacity  to  marry  exists  in  a  State  of  which  the 
parties  are  citizens  or  subjects,  and  if  the  marriage  of  per- 
sons possessing  such  incapacity  is  declared  by  the  statute  of 
their  State  to  be  null  and  void  wherever  the  same  may  be 
contracted,  and  if  such  persons  go  to  another  State  where 
such  incapacity  does  not  exist,  and  there  marry,  and  then 
return  to  their  own  State,  such  marriage  will  be  held  null 
and  void  in  the  latter  State.  Kinney's  case,  30  Gratt.  858  ; 
Williams  v.  Oatis,  5  Ired.  535 ;  State  v.  Kennedy,  76  N.  C. 
251 ;  Dupree  v.  Boulard,  10  La.  Ann.  411 ;  Commomvealth  v. 
Lane,  113  Mass.  458;  Commomvealth  v.  Hunt,  4  Cush.  49; 
Medway  v.  Needham,  16  Mass.  157. 

Where,  by  the  positive  law,  consent  of  government  is 
required  to  marry,  such  want  of  consent  will  invalidate  the 
marriage.  Sussex  Peerage  case,  11  CI.  &  F.  '85 ;  Sottomayer 
v.  De  Barros,  L.  E.  3  P.  Div.  5 ;  Fenton  v.  Livingstone,  5 
Jur.  N.  S.  1183;   Story's  Conflict  of  Laws,  sec.  114  d. 

Every  country  must  be  permitted  to  judge  of  the  policy  of 
its  own  law,  and  to  enforce  the  same.  This  is  a  maxim  of 
international  law.  1  Bishop  on  Marriage  and  Divorce,  sec. 
368;  Story's  Conflict  of  Laws,  sees.  18,  19,  21,  22,  23,  25; 
Savigny,  note  a,  38,  40;  Bank  of  Augusta  v.  Earle,  13  Pet. 
518;  Cm.  Mutual  H.  A.  v.  Rosenthal,  55  111.  91;  Wharton's 
Conflict  of  Laws,  (2d  eel.)  sees.  65,  207, 

The  status  of  all  persons  is  controlled  by  the  law  of  the 
nation  to  which  they  belong,  and  in  which  they  are  domi- 
ciled. Westlake's  Private  International  Law,  p.  24,  et  seq. 
80;  Story's  Conflict  of  Laws,  sees.  223,  224,  228-230; 
Wharton's  Conflict  of  Laws, '  sees.  211,  213,  220,  800; 
1  Bishop  on  Marriage  and  Divorce,  sees.  367-369 ;  Guthrie's 
Savigny's  Private  International  Law,  248  ;  2  Kent,  107,  note  ; 
Hubback  on  Succ.  335;  Bigelow  on  Estoppel,  159,  160; 
Piggott  on  Foreign  Judgments,   167,   168;  Shaw  v.  Gould, 
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L.  E.  3  H.  L.-56;  Kinnier  v.  Kinnier,  45  N.  Y.  535;  Hunt 
v.  Hunt,  72  id.  228 ;  Barber  v.  Root,  10  Mass.  260 ;  Cheever 
v.  Wilson,  9  Wall.  108;  Strader  v.  Graham,  10  How.  82; 
Dorsey  v.  Dorsey,  7  Watts,  349 ;  Z>i£so?i  v.  Ditson,  4  E.  I.  87 ; 
Udney  v.  Udney,  L.  E.  1  Scotch  App.  441. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

In  the  view  we  take  of  this  case  we  do  not  deem  it  neces- 
sary to  follow  counsel  in  the  wide  range  their  exhaustive  and 
elaborate  arguments  have  taken,  but  shall  confine  ourselves 
to  one  or  two  of  the  topics  discussed  in  the  briefs,  which  we 
regard  as  conclusive  of  the  controversy,  whatever  may  be  our 
views  with  respect  to  the  other  issues  in  the  ca§e. 

So  far  as  the  marriage  between  Eoth  and  Madelaine  Moser 
is  concerned,  we  have  no  hesitancy  in  saying  that  for  all 
purposes,  in  this  State,  it  was  a  legal  and  valid  marriage, 
notwithstanding  Eoth,  at  the  time,  was  a  subject  of  the  king- 
dom of  Wurtemberg,  and  had  not  obtained  a  license  author- 
izing such  marriage  from  the  sovereign  of  that  kingdom,  as 
required  by  the  laws  thereof.  As  both  the  parties  were  domi- 
ciled here  at  the  time  of  its  celebration,  it  is  not  important 
to  determine  whether  the  validity  of  a  marriage  depends 
upon  the  lex  domicilii  or  the  lex  loci  contractus,  for  whatever 
conclusion  might  be  reached  upon  that  question,  the  result 
would  be  the  same,  so  far  as  this  case  is  concerned.  Both 
laws  being  identical,  if  the  marriage  was  in  conformity  with 
either  it  must  necessarily  have  been  with  the  other  also, 
and  as  it  seems  to  have  been  solemnized  in  strict  conformity 
with  our  statute  regulating  the  subject,  and  as  the  parties 
were  manifestly  competent,  under  our  own  laws,  to  contract 
the  relation,  it  follows,  as  before  stated,  the  marriage  was 
valid  and  binding. 

While  this  marriage  was  clearly  valid  here  for  all  purposes 
whatsoever,  it  does  not  follow  that  upon  the  return  of  the 
parties  to  the  country  of  their  nativity,  and  of  which  they 
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were  still  subjects,  it  would  or  ought  to  be  held  equally 
valid  there,  for  it  is  clearly  settled  by  the  decided  weight  of 
private  international  law,  so  called,  that  every  State  has  the 
power  to  enact  laws  which  will  personally  bind  its  citizens  or 
subjects  when  sojourning  in  a  foreign  jurisdiction,  provided 
such  laws  in  terms  profess  to  so  bind  them  when  thus  cir- 
cumstanced. It  is  true,  such  laws  have  no  extra-territorial 
effect  so  as  to  authorize  their  enforcement  in  a  foreign 
country,  and  may,  therefore,  so  far  as  their  execution  is 
concerned,  be  said  to  remain  dormant  till  the  return  of  those 
violating  them,  when  they  will  be  enforced  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  their  infraction  had  occur- 
red within  the  State  enacting  them.  Story  on  Conflict  of 
Laws,  sees.  114  d,  117,  244,  22  ;  Wharton  on  Conflict  of  Laws, 
sec.  161;  Lawrence's  Wheaton,  p.  172;  4  Phill.  Int.  Law, 
29,  sec.  34;  Piggott  on  Foreign  Judgments,  167,  168;  Dicey 
on  Domicile,  p.  215;  1  Burge  on  Col.  Law,  188,  195,  196; 
1  Bishop  on  Marriage  and  Divorce,  sec.  368 ;  Sussex  Peerage 
case,  11  CI.  &  Fin.  85;  Brook  v.  Brook,  9  H.  L.  Cases,  193; 
Fenton  v.  Livingston,  3  Macq.  497 ;  Mette  v.  Mette,  1  Sw.  & 
Tr.  416;  VanVqorhis  v.  Brintnall,  86  N.  Y.  18;  Common- 
wealth v.  Lane,  113  Mass.  458. 

Nor  does  it  follow  the  status  or  relation  created  by  the 
marriage  could  only  be  annulled  by  our  own  courts,  or  that 
it  could  only  be  annulled  by  other  courts  for  such  causes  as 
would  be  recognized  as  sufficient  for  that  purpose  under  our 
own  laws.  When  the  parties  returned  to  Wurtemberg  and 
acquired  a  new  domicile  there,  so  far  as  their  personal  rights 
and  relations  are  concerned  our  laws  and  government  ceased 
to  have  any  power  over  them  or  concern  with  them.  Per- 
sonally the  State  had  no  claims  on  them,  and  they  owed  it 
no  allegiance  or  duty.  Barber  v.  Root,  10  Mass.  260  ;  Hunt  v. 
Hunt,  72  N.  Y.  228;  Kinnier  v.  Kinnier,  45  id.  535 ;  Cheever 
v.  Wilson,  9  Wall.  108 ;  Ditson  v.  Ditson,  4  E.  I.  87 ;  Harvey 
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v.  Farnie,  L.  E.  5  P.  D.  153 ;  same  case  affirmed,  L.  E.  6 
P.  D.  35;  Story  on  Conflict  of  Laws,  sees.  211,  213;  1 
Bishop  on  Marriage  and  Divorce,  sees.  367,  368 ;  Wharton 
on  Conflict  of  Laws,  sec.  211 ;  Guthrie's  Savigny  on  Private 
Internat.  Law,  p.  248.  Whether  the  kingdom  of  Wurtem- 
berg,  on  their  return  and  acquiring  a  new  domicile  there, 
would  recognize  the  status  or  relation  which  they*  had  con- 
tracted here,  depended  upon  its  own  laws,  and  not  upon  ours. 
That  kingdom,  in  1808,  adopted  an  ordinance  or  law,  which 
was  in  full  force  at  the  time  of  the  marriage  in  Chicago, 
declaring  all  such  marriages  in  a  foreign  State,  without  the 
license  of  the  sovereign,  absolutely  null  and  void.  It  was, 
therefore,  according  to  the  general  current  of  authority  on 
the  subject,  entirely  competent  for  the  courts  of  that  kingdom 
having  jurisdiction  of  such  matters,  to  give  effect  to  that  law 
by  annulling  and  setting  aside  the  marriage,  upon  a  proper 
application  for  that  purpose,  which  was  done  in  this  case. 
1  Bishop  on  Marriage  and  Divorce,  sees.  367,  368 ;  Story  on 
Conflict  of  Laws,  sees.  18,  19,  21-23,  25;  Wharton  on  Con- 
flict of  Laws,  (2d  ed.)  sec.  207 ;  4  Phill.  on  Int.  Law,  sees. 
3,  11,  12,  13,  16,  24,  25;  Guthrie's  Savigny  on  Private  Int. 
Law,  248. 

Ordinarily,  where  a  party,  upon  a  change  of  domicile,  goes 
into  another  State  or  country,  the  personal  status  which  he 
carries  with  him  will  be  recognized  by  the  courts  of  the  latter 
country.  This  is  certainly  the  general  rule,  but  it  is  subject 
to  certain  well  recognized  exceptions.  If,  for  instance,  such 
status  has  been  acquired,  as  in  the  present  case,  by  a  viola- 
tion of  an  express  provision  of  the  positive  law  of  the  State 
in  which  its  recognition  is  asked,  or  if  it  be  contrary  to  the 
genius  and  spirit  of  its  institutions,  as  a  title  of  nobility 
would  be  here,  or  if  it  is  opposed  to  its  settled  policy,  or  to 
the  good  order  and  well  being  of  society,  or  to  public  morality 
and  decency,  in  all  such  cases  the  status  would  not  and  should 
not  be  recognized  by  the  courts  of  the  latter  State.     2  Kent, 
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*p.  458  ;  Wharton  on  Conflict  of  Laws,  (2d  ed.)  sees.  207, 165  ; 
Story  on  Conflict  of  Laws,  sees.  98,  244;  4  Phillimore  on  Int. 
Law,  (ed.  1861,)  p.  529;  Brook  v.  Brook,  9  H.  L.  Cas.  193; 
Cincinnati  Mutual  Health  Ass.  v.  Rosenthal,  55  111.  91 ;  Forbes 
v.  Cochrane,  2  B.  &  C.  448 ;  Mette  v.  Mette,  1  Sw.  &  Tr.  416 ; 
Commonwealth  v.  Bane,  113  Mass.  458  ;  Van  Voorhis  v.  Brint- 
nall,  86  N.  Y.  18. 

Assuming  the  compromises  of  appellant  with  Amalie  and 
Eoth,  respectively,  relating  to  her  interest  in  the  latter's 
estate,  were  made  by  her  in  ignorance  of  her  rights,  and  that 
they  were  effected  through  the  fraud  and  misrepresentation 
of  them,  and  others  acting  in  concert  with  them,  as  is 
claimed  by  her,  of  which  we  express  no  opinion,  at  least  for 
the  present,  it  follows  the  result  of  this  case  must  depend 
chiefly  upon  the  legal  effect  which  must,  under  the  circum- 
stances stated,  be  given  by  the  courts  of  this  State  to  the 
decree  rendered  by  the  Wiirtemberg  court  annulling  the  mar- 
riage, and  this  we  regard  as  the  vital  question  in  the  case. 
The  general  rule  unquestionably  is,  where  it  affirmatively 
appears  the  court  of  a  foreign  State  has  jurisdiction  of  the 
parties  and  subject  matter  of  the  suit,  its  judgment  or  decree 
will  be  conclusive  on  the  parties,  their  legal  representatives 
and  privies,  in  all  countries  where  the  matters  litigated  are 
again  drawn  in  question,  and  this  is  particularly  true  with 
respect  to  judgments  or  decrees  affecting  the  status  of  a  per- 
son, for  they  are  in  the  nature  of  judgments  in. rem,  which 
are  binding  on  the  whole  world.  Wharton's  Conflict  of  Laws, 
sees.  800,  801,  802,  815,  816,  817,  822,  835;  Bigelow  on 
Estoppel,  170,  178 ;  Freeman  on  Judgments,  sec.  528 ;  2 
Bishop  on  Marriage  and  Divorce,  sec.  755 ;  Foote  on  Private 
Int.  Jur.  473,  474 ;  Guthrie's  Savigny  on  Private  Int.  Law, 
sec.  373,  note  c ;  Harvey  v.  Famie,  L.  E.  5  P.  D.  153 ;  Gould 
v.  Croiv,  57  Mo.  200;  Rose  v.  Himely,  4  Cranch,  162;  Hobbs 
v.  Henning,  17  C.  B.  (N.  S.)  821 ;  Doglioni  v.  Crispini,  L.  E. 
1  Eng.  &  Irish  App.  301. 


1882.]  Eoth  v.  Both  et  al.  47 

Opinion  of  the  Court. 

The  above  rule  is  also  fully  recognized  by  this  court. 
(Baker  v.  Palmer,  83  111.  568.)  The  limitation  to  this  rule 
is,  that  it  may  be  shown  that  such  judgment  or  decree  was 
obtained  by  means  of  fraud,  or  some  gross  abuse  of  the  pro- 
cess of  the  court,  or  flagrant  departure  from  the  ordinary 
course  of  judicial  procedure,  as,  for  instance,  that  a  party  in 
interest  sat  as  a  judge  in  the  cause.  Foote  on  Private  Int. 
Jur.  456,  472;  2  Story's  Eq.  Jur.  sec.  1582;  Piggott  on  For. 
Judgments,  116 ;  Westlake  on  Private  Int.  Law,  (last  ed.) 
sees.  309,  310;  Crowley  v.  Isaacs,  16  L.  T.  (N.  S.)  529; 
Ochsenbein  v.  Papclier,  L.  E.  8  Ch.  App.  695. 

While  it  is  claimed  by  counsel  for  appellant,  in  general 
terms,  that  the  court  rendering  the  decree  in  question  acted 
without  jurisdiction,  and  that  the  same  was  obtained  by 
fraud,  yet  we  fail  to  discover  anything  in  the  record  to  war- 
rant either  of  these  charges.  It  is  not  sufficient,  as  it  has 
often  been  held  by  this  court,  for  the  purpose  of  successfully 
assailing  a  transaction  on  the  ground  of  fraud,  to  charge 
fraud  generally ;  but  the  complaining  party  must  state  in 
his  pleading,  and  prove  on  the  trial,  the  specific  acts  or  facts 
relied  on  as  establishing  fraud.  That  has  not  been  done  in 
this  case.  So  far  as  we  are  able  to  discover,  the  trial  was 
perfectly  regular,  and  conducted  with  the  utmost  fairness, 
and  we  see  no  ground  to  question  the  jurisdiction  of  the 
court.  The  depositions  of  persons  learned  in  the  law  of  that 
country  have  been  taken  in  this  cause,  and  they  clearly  show 
the  several  courts  through  which  that  case  passed  during  its 
pendency,  were,  by  the  laws  of  that  country,  the  proper  tri- 
bunals to  take  cognizance  of  cases  of  that  character  in  the 
manner  it  was  done.  And  it  is  further  shown  that  both  par- 
ties appeared  in  the  cause,  by  themselves  and  counsel.  Hence, 
as  before  stated,  we  see  no  ground  for  questioning  the  juris- 
diction of  those  tribunals.  We  are  of  opinion,  therefore,  the 
decree  of  nullity  must  be  given  in  the  courts  here  the  same 
effect  which  would  be  given  to  it  by  the  courts  of  the  country 
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in  which  it  was  rendered.  The  effect  of  the  decree  there,  as 
we  understand  it,  was  not  merely  to  establish  conclusively 
the  nullity  of  the  contract  of  marriage,  or  of  the  marriage 
itself,  but  also  to  annul  and  terminate  the  status  or  marital 
relation  of  the  parties  which  arises  from  a  cle  facto  as  well  as 
a  cle  jure  marriage,  so  as  to  leave  them  in  precisely  the  same 
condition  as  if  no  marriage  had  ever  taken  place  between 
them.  This  being  the  effect  of  the  decree  there,  it  must  be 
given  the  same  effect  here.  Barber  v.  Root,  10  Mass.  260; 
Ross  v.  Ross,  129  id.  243 ;  Kinnier  v.  Kinnier,  45  N.  Y.  535 ; 
Hunt  v.  Hunt,  72  id.  228 ;  Harvey  v.  Farnie,  L.  B.  5  P.  D. 
153;  Roach  v.  Garan,  1  Yes.  Sr.  159;  Collington's  case,  2 
Swanst.  326,  note ;  2  Kent's  Com.  *p.  107;  2  Bishop  on 
Marriage  and  Divorce,  sec.  754;  1  id.  sees.  354,  note,  355; 
Wharton  on  Conflict  of  Laws,  (2d  ed.)  sees.  1-3,  213,  671 ; 
Story  on  Conflict  of  Laws,  sees.  37,  595,  597;  4  Phill.  on 
Int.  Law,  (new  ed.)  sees.  836,  839 ;  Freeman  on  Judgments, 
sec.  579 ;  Foote  on  Private  Int.  Jur.  473,  474. 

Such,  then,  being  the  legal  operation  of  the  decree,  it  fol- 
lows that  the  appellant  was  not  at  the  time  of  Both's  death 
his  wife,  either  cle  facto  or  cle  jure,  and  hence  she  is  not  his 
widow,  for  no  one  answers  that  description  who  was  not  his 
wife  at  the  time  of  his  death,  and  consequently  she  has  no 
right,  as  such,  to  succeed  to  his  estate.  (Hood  v.  Hood,  110 
Mass.  463.)  For  the  same  reasons  it  follows  that  the  subse- 
quent marriage  between  Both  and  Amalie  was  lawful  and 
valid,  and  that  relation  having  continued  .up  to  the  time  of 
his  death,  it  results  that  she,  and  not  appellant,  is  his  lawful 
widow,  and  as  such  is  entitled  to  his  estate.  It  is  true  the 
"marriage  and  inheritance  contract"  did  not,  upon  his  de- 
cease, have  the  effect  of  clothing  her  with  legal  title  to  the 
real  estate  in  controversy,  as  his  survivor,  as  it  doubtless 
would  have  done  had  the  property  been  situated  in  the  king- 
dom of  Wiirtemberg  instead  of  here ;  for  it  is  not  competent 
for  parties,  here  or  elsewhere,  by  mere  agreement,  to  change 
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the  manner  of  transferring  real  property  in  this  State,  but 
the  agreement  in  question,  upon  his  decease,  operated  as  an 
equitable  assignment  of  the  estate  to  her,  which  was  properly 
enforced  by  the  decree  in  this  case.  Story  on  Conflict  of 
Laws,  sees.  143,  159,  184;  Westlake  on  Private  Int.  Law, 
(new  ed.)  sees.  34,  35,  205 ;  ibid,  (old  ed.)  sees.  99,  371 ; 
Decouche  v.  Savetier,  3  Johns.  Ch.  190;  Besse  v.  Pellochoux, 
73  111.  285. 

Having  reached  the  conclusion  stated  with  respect  to  the 
decree  of  nullity,  it  is  therefore  unnecessary  to  discuss  the 
effect  of  the  compromise  above  alluded  to,  and  relied  upon 
as  an  estoppel  by  appellee.  Whatever  our  views  might  be 
with  respect  to  that  matter,  we  are  of  opinion  the  law  is  with 
the  appellee,  on  the  grounds  already  stated. 

Decree  affirmed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  decision. 

Mr.  Justice  Walker,  dissenting: 

The  parties  were  domiciled  in  this  State  when  the  mar- 
riage was  consummated.  Under  our  laws  they  were  com- 
petent to  enter  into  the  contract,  and  they  did  in  strict 
conformity  to  all  of  the  requirements  of  the  laws  of  this 
State,  and  it  is  on  all  hands  conceded  that  it  was  valid 
according  to  our  laws.  All  contracts  lawfully  made  confer 
rights  that  must  be  enforced  by  our  laws.  Among  the  rights 
conferred  by  that  contract  was  the  right  of  the  wife  to  dower 
in  her  husband's  real  estate,  and  to  become  his  heir  to  one- 
half  of  the  real  estate  of  which  he  might  die  seized,  leaving 
no  children  living,  or  descendants  of  such  children.  These 
were  the  vested  rights  she  acquired  by  this  contract,  and  she 
can  not  be  divested  of  them  by  the  contract  being  declared 
void  but  by  the  tribunals  of  this  State.  The  foreign  court 
had  no  power  to  construe  and  give  authoritative  judgment 
against  the  validity  of  contracts  made  under  our  laws,  and 
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we  are  not  bound  by  the  decree  of  nullity.  Had  any  court 
having  competent  jurisdiction  granted  a  divorce,  then  by 
abrogating  the  marriage  contract  she  would  have  lost  her 
rights  to  dower  and  heirship,  because  the  contract  was 
destroyed  in  all  of  its  parts,  and  the  parties  absolved  from 
its  performance,  and  all  rights  under  it  destroyed  and  ended. 
But  in  this  case  there  was  no  divorce,  but  it  was  decreed,  in 
the  very  teeth  of  our  never  doubted  laws,  to  have  been  void. 
The  tribunals  of  this  State  are  not  bound  by  the  decree  of 
the  foreign  tribunal.  That  government  has  no  pretense  of 
power  to  control  the  title  to,  or  the  descent  of,  property  in 
this  State.  As  to  power  of  controlling  the  rights  of,  and 
descent  of,  property  by  that  kingdom,  it  is  absolutely  want- 
ing, and  it  can  not,  under  any  circumstances,  control  rights 
of  persons  in  this  State,  under  our  laws.  As  well  contend 
that  had  the  laws  of  that  kingdom  been  that  none  of  its  sub- 
jects should  purchase  or  hold  real  estate  without  the  consent 
of  the  king,  and  deceased  had  purchased  this  property  as  he 
did,  and  had  died,  his  heirs  could  not  inherit  his  property 
because  he  had  not  procured  the  consent  of  his  king.  I 
apprehend  no  one  would  contend  for  such  a  doctrine,  and 
the  effect  of  this  case  is  to  so  hold.  I  am,  therefore,  unable 
to  concur  in  the  conclusion  reached  in  this  case. 


In  the  matter  of  the  petition  of  William  T.  Johnson, 
Collector. 

Filed  at  Ottawa  May  12,  1882— Rehearing  denied  September  Term,  1882. 

1.  Taxes — assignee  of  tax  debtoe— petition  by  the  collector  that  the 
assignee  be  compelled  to  pay  the  taxes.  A  petition  by  a  collector  of  taxes 
for  an  order  to  compel  an  assignee  of  the  tax  debtor  to  pay  taxes  due  from 
the  person  who  made  the  assignment,  out  of  funds  in  his  hands,  which  fails 
to  show  that  any  property  went  into  the  assignee's  hands  to  which  a  lien 
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could  attach  in  any  event,  and  simply  charging  that  he  has  funds  in  his 
hands  sufficient  to  pay  the  assignor's  taxes,  without  stating  from  whom  the 
fund  is  derived,  is  wholly  insufficient,  and  is  properly  dismissed  for  want  of 
equity, 

2.  Teansceipt  of  eecoed — what  regarded  as  a  part  of  the  record. 
This  court  can  not  notice  a  deed  of  assignment  transcribed  into  the  record 
by  the  clerk,  which  is  not  made  an  exhibit  in  the  case  or  made  a  part  of  the 
record  in  any  manner  known  to  the  practice. 

Writ  of  Error  to  the  County  Court  of  Cook  county ;  the 
Hon.  Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  plaintiff  in  error : 
In  voluntary  assignments  taxes  are  a  paramount  lien 
superior  to  the  claims  of  general  creditors.  Eev.  Stat.  chap. 
120,  sees.  5,  254,  255;  Cooley  on  Taxation,  306;  Dunlapy. 
Gallatin  County,  15  111.  7;  Dennis  v.  Maynard,  id.  477;  Hill 
v.  Figley,  23  id.  418;  Almy  v.  Hunt,  4S  id.  45;  Schaeffer  v. 
The  People,  60  id.  179;  Binkert  v.  Wabash  By.  Co.  98  id. 
205 ;  Belleville  Nail  Co.  v.  The  People,  id.  399. 

The  assignee  stands  in  the  shoes  of  his  assignor  as  to  all 
liens  upon  the  property  received  through  a  voluntary  assign- 
ment. Jenkins  v.  Pierce,  98  111.  646 ;  Hardin  v.  Osborne,  94 
id.  576;  Yeatman  v.  Savings  Institution,  95  U.  S.  764;  Hill 
v.  Harding,  93  111.  77;   Wales  v.  Bogue,  31  id.  464. 

Messrs.  Tenney,  Flower  &  Cratty,  for  the  defendant  in 
error : 

The  county  court  has  no  jurisdiction  in  the  premises. 
Eev.  Stat.  chap.  10  a,  sees.  5,  6,  7,  12,  14;  The  People  v. 
Biggins,  96  111.  481. 

The  proceedings  to  collect  taxes  must  show  a  strict  com- 
pliance with  the  statute.  The  People  v.  Winkleman,  95  111. 
412;  Biggins  v.  The  People,  96  id.  381;  Scott  v.  The  People, 
2  Bradw.  642 ;  Smith  v.  The  People,  3  id.  380 ;  Vetter  v.  The 
People,  id.  385. 
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Personal  property  taxes  are  no  lien  upon  land  until  some 
specific  tract  is  selected  and  charged,  as  the  statute  provides. 
Eev.  Stat.  chap.  120,  sec.  183;  Cooley  on  Taxation,  305; 
Schaeffer  v.  The  People,  60  111.  179 ;  Belleville  Nail  Co.  v.  The 
People,  98  id.  399. 

There  is  no  lien  upon  personal  property  for  any  taxes 
except  by  virtue  of  the  warrant  in  the  collector's  hands,  and 
then  only  upon  property  then  owned  by  the  tax  debtor. :  Eev. 
Stat.  chap.  120,  sees.  254,  255;  Hill  v.  Figley,  23  111.  418; 
Hill  v.  Figley,  25  id.  156;  Garr  v.  Hurd,  92  id.  315;  Binkert 
v.  Toledo,  Wabash  and  Western  R.  R.  Co.  98  id.  206 ;  Belle- 
ville Nail  Co.  v.  The  People,  id.  399. 

The  assignee  is  vested  with  the  title  to  the  assigned  prop- 
erty, and  he  takes  it  free  frord  all  liens  or  incumbrances, 
except  such  as  existed  at  the  date  of  the  assignment.  Eev. 
Stat,  chap  10  a,  sees.  1-11;  Burrill  on  Assignments,  pp.  250, 
252,  396 ;  Willis  v.  Henderson,  4  Scam.  13 ;  Wilson  v.  Pear- 
son, 20  111.  81 ;  Pike  v.  Bacon,  21  Maine,  280. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

William  T.  Johnson,  treasurer  of  the  county  of  Cook,  and 
ex  officio  collector  of  taxes,  presented  his  petition  to  the 
county  court  of  that  county,  in  which  he  represented  that  on 
the  10th  day  of  March,  A.  D.  1881,  there  came  to  his  hands 
a  warrant  for  the  collection  of  taxes  for  the  year  1880,  and 
prior  years ;  that  personal  property  taxes  were  assessed 
against  the  firm  of  Eliel,  Danziger  &  Co.,  by  the  assessor  of 
the  towns  of  South  Chicago  and  North  Chicago,  for  the  year 
1880,  on  personal  property  of  the  firm,  amounting  in  the 
aggregate  to  the  sum  of  $420.21 ;  that  the  taxes  due  from 
the  firm  for  that  and  prior  years,  which  he  was  commanded 
to  collect  by  a  warrant  in  his  hands,  amounted  to  the  sum 
of  $469.80,  and  that  the  firm  of  Eliel,  Danziger  &  Co.  made 
an  assignment  to  Lambert  Eliel,  on  the  30th  day  of  June, 
1880,  and  that  such  assignee  has  a  fund  in  his  hands  suf- 
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ficient  to  pay  such  taxes.  Petitioner  asked  for  an  order  that 
the  assignee  pay  such  taxes  out  of  any  money  in  his  hands 
as  such  assignee,  within  a  short  time,  to  be  fixed  by  the 
court.  Substantially  this  is  all  the  petition  contains,  and  to 
it  the  assignee  interposed  a  demurrer,  which  was  by  the 
court  sustained,  and  the  petition  dismissed.  The  collector 
now  brings  the  case  to  this  court  on  error,  to  reverse  the 
order  of  the  county  court. 

Without  expressing  any  opinion  on  the  question  raised 
whether  the  county  court  has  jurisdiction  in  cases  of  this 
kind  to  decree  the  relief  asked  in  the  petition,  the  decision 
may  be  placed  on  the  ground  the  petition,  admitting  it  to  be 
true,  as  the  demurrer  does,  makes  no  case  that  would  war- 
rant relief  in  a  court  of  competent  jurisdiction.  It  is  not 
shown  that  any  property,  either  real  or  personal,  of  the 
tax  debtors  went  into  the  hands  of  their  assignee,  to  which  a 
lien  could  attach  in  any  event.  The  deed  of  assignment  is 
transcribed  on  the  transcript,  but  how  it  came  there  does  not 
appear.  It  is  not  made  an  exhibit  to  the  petition,  nor  is  it 
made  a  part  of  the  record  in  any  manner  known  to  the  prac- 
tice in  such  cases.  Narrowing  the  inquiry,  then,  as  must  be 
done,  to  the  facts  stated  in  the  petition,  it  does  not  appear 
that  any  of  the  property  upon  which  the  taxes  were  levied, 
or  indeed  any  articles  of  property  of  the  tax  debtors,  went 
into  the  hands  of  the  assignee  under  the  assignment.  The 
allegation  of  the  petition  in  this  regard  is,  the  assignee  has  a 
fund  in  his  hands  sufficient  to  pay  the  taxes  due  from  the 
assignors,  but  whence  that  fund  was  derived  is  not  made 
known  by  any  averment  in  the  petition.  It  would  seem 
clear  if  no  property  of  the  tax  debtors  went  into  the  posses- 
sion of  their  assignee,  there  would  be  absolutely  nothing  to 
which  a  lien  for  such  taxes  could  attach  in  favor  of  the  State 
or  any  one  else.  It  is  certain  no  lien  for  such  taxes  would 
attach  to  a  fund  in  the  hands  of  the  assignee  derived  from 
any  other  source.     It  is  for  the  obvious  reason  the  statute 
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has  not  so  declared.     No  lien  for  taxes  exists  in  any  case 
except  under  the  provisions  of  the  statute. 

The  petition  failing  to  state  facts  sufficient  to  warrant  the 
relief  sought,  the  demurrer  to  it  was  properly  sustained,  and 
the  decree  dismissing  it  will  be  affirmed,  which  is  done. 

Decree  affirmed. 


Sarah  A.  Hickling  et  al. 
v. 
Robert  Wilson  et  al. 

Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Chancery—; jo inder  of  parties — when  several  creditors  may  join  in 
one  suit.  Two  or  more  creditors  of  an  insolvent  corporation,  after  having 
recovered  judgments  for  their  several  demands,  and  the  return  of  executions 
issued  thereon  nulla  bona,  may  unite  in  filing  a  creditors'  bill  against  the 
corporation  and  its  stockholders  to  reach  unpaid  subscriptions  to  the  com- 
pany, and  such  bill  is  not  multifarious,  as  in  such  case  there  is  an  identity 
of  interest  in  the  question  involved  and  in  the  relief  sought,  and  the  separate 
injury  sustained  by  each  complainant  is  produced  by  the  same  cause  or 
wrongful  acts,  and  also  because  it  prevents  multiplicity  of  suits,  which  is  of 
itself  a  distinct  source  of  equity  jurisdiction. 

2.  Subscription — not  defeated  as  to  third  persons  by  any  conditions 
not  in  written  contract.  The  legal  effect  of  subscriptions  to  the  capital  stock 
of  a  private  joint  stock  company,  which  are  absolute  and  unconditional  on 
their  face,  can  not  be  qualified  or  limited  by  any  general  understanding 
among  the  subscribers  that  the  same  should  be  abandoned  and  not  collected 
unless  a  given  amount  was  subscribed,  as  against  creditors  of  the  company, 
for  debts  incurred  after  a  permanent  organization  of  'the  corporation  by  the 
election  of  directors,  and  engaging  in  the  enterprise  contemplated  by  the 
charter  and  organization. 

3.  Same — when  stockholders  are  estopped  to  deny  validity  of  their  sub- 
scriptions. Where  subscribers  to  the  stock  of  a  private  corporation  meet, 
and  elect  a  board  of  directors,  and  thereby  effect  a  permanent  organization, 
and  engage  in  the  corporate  enterprise  for  several  years,  by  which  debts  are 
incurred,  voting  and  acting  as  bona  fide  subscribers,  they  will  not  be  allowed 
to  dispute  the  binding  effect  of  their  subscriptions,  or  the  legality  of  the 
organization  of  the  corporation  as  against  •  third  persons  who  give  credit  to 
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the  company  on  the  faith  of  its  being  legally  organized,  but  will  be  required 
to  pay  their  subscriptions  as  to  creditors  who  are  entitled  in  equity  to  be 
subrogated  to  the  rights  of  the  company. 

4.  Ceeditor's  bill — may  reach  proceeds  of  donation  to  corporation 
in  hands  of  subscribers.  "Where  a  private  corporation  was  organized  to 
build  dams  across  the  Illinois  and  Fox  rivers,  for  manufacturing  purposes, 
and  the  city  of  Ottawa  made  a  donation  of  $60,000  in  its  bonds,  to  be  applied 
in  building  such  dams,  delivering  the  same  to  one  of  the  corporators  on  his 
personal  obligation  to  make  the  improvement  or  return  the  bonds  or  their 
value,  and  he  turned  the  same  over  to  the  company,  which  was  to  indemnify 
him  against  his  liability  to  the  city,  and  such  bonds  were  used  as  intended, 
and  the  dams  completed  so  as  to  relieve  the  corporator  from  his  personal 
obligation  to  the  city,  and  the  company  then  issued  stock  to  the  several  sub- 
scribers in  respect  of  such  donation,  for  which  they  paid  nothing,  some  of 
which  stock  they  sold  and  converted  into  money:  Held,  that  the  money  and 
stock  so  received  by  the  subscribers  could  be  reached  in  equity  on  creditor's 
bill,  and  applied  to  the  payment  of  debts  incurred  by  the  corporation  in 
erecting  the  dams. 

5.  Same — of  the  decree  against  stockholders  of  insolvent  corporation 
as  to  unpaid  subscriptions.  "Where  a  creditor  of  an  insolvent  private  cor- 
poration has  exhausted  his  remedy  at  law  against  the  company  for  labor  and 
materials,  he  will  be  entitled  in  equity  to  be  subrogated  to  its  rights  against 
its  debtors,  as  subscribers  for  unpaid  subscriptions,  and  in  such  case  it  is  no 
error  to  find  the  amount  due  the  company  from  a  subscriber,  and  award  an 
execution  against  him  for  the  amount  so  found.  It  is  not  necessary  to  make 
an  apportionment  of  the  pro  rata  share  of  each  subscriber  necessary  to  dis- 
charge the  company's  indebtedness  to  such  creditor.  The  creditor  stands  in 
the  same  position  as  would  the  company  if  suing  for  the  subscriptions. 

Weit  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  La  Salle  county ;  the  Hon.  Josiah  McRoberts,  Judge, 
presiding. 

It  appears  from  the  record  in  this  case,  that  at  the  Janu- 
ary term,  1875,  of  the  La  Salle  circuit  court,  Eobert  Wilson 
and  William  F.  Whetmore  severally  recovered  judgments 
against  the  Ottawa  Manufacturing  Company,  the  former  for 
$888.40,  the  latter  for  $622.57;  that  executions  having  been 
sued  out  on  said  judgments,  and  returned  nulla  bona,  the 
plaintiffs  therein,  on  the  29th  day  of  September,  1875,  filed 
in  said  court  a  creditor's  bill  against  the  company  and  cer- 
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tain  other  parties,  including  the  appellants,  alleged  to  be 
stockholders  of,  and  indebted  to,  the  company  on  account  of 
unpaid  subscriptions  to  its  capital  stock,  and  of  moneys  and 
effects  in  their  hands  belonging  to  the  company,  which  the 
complainants  seek  by  their  bill  to  subject  to  the  payment  of 
their  judgments ;  that  the  company  was  incorporated  under 
a  special  act  of  the  legislature,  approved  February  15,  1851, 
and  an  act  amendatory  thereof,  approved  February  16,  1865, 
authorizing  the  company  to  construct  dams  across  the  Illinois 
and  Fox  rivers,  in  or  near  the  city  of  Ottawa,  in  the  county 
of  La  Salle,  for  manufacturing  purposes;  that  the  company, 
during  the  year  1866,  was  duly  organized  by  the  election  of 
officers  and  a  board  of  directors,  who  caused  books  of  sub- 
scription to  its  capital  stock  to  be  opened,  as  provided  by 
its  charter;  that  William  H.  W.  Cushman  subscribed  one 
hundred  shares,  of  $100  each,  to  the  capital  stock  of  the 
company,  John  V.  A.  Hoes  ten  shares,  Lorenzo  Leland  ten 
shares,  William  Hickling  twenty  shares,  Alexander  M.  Brown 
fifty  shares,  Charles  Delano  five  shares,  and  Charles  H.  Force 
five  shares ;  that  these  were  all  the  subscriptions  ever  made  ; 
that  no  part  of  them  has  ever  been  paid,  except  one  per  cent 
thereof,  which  was  paid  by  the  subscribers,  respectively,  about 
the  time  the  subscriptions  were  made ;  that  these  several  sub- 
scriptions, less  the  one  per  cent  paid,  are  still  due  the  company 
from  the  subscribers,  respectively,  or  their  legal  representa- 
tives, except  the  subscription  of  Brown,  which,  by  reason  of 
certain  conditions  annexed  to  it,  never  became  binding  upon 
him ;  that  the  city  council  of  the  city  of  Ottawa,  having  the 
requisite  power  for  that  purpose,  on  or  about  the  15th  of 
June,  1869,  issued  in  the  name  of  the  city  $60,000  in  bonds, 
which  were  delivered  to  the  said  William  H.  W.  Cushman, 
to  be  by  him  expended  in  the  improvement  of  the  water 
power  afforded  by  the  Illinois  and  Fox  rivers,  by  building 
dams  across  the  same,  the  city  taking  from  him  at  the  time 
an  indemnity  contract,  by  which  he  bound  himself  to  either 
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construct  the  dams  within  a  reasonable  time,  or  refund  the 
bonds  or  their  proceeds,  or  otherwise  save  and  keep  the  city 
harmless  with  respect  to  their  issue ;  that  Cushman,  on  or 
about  the  2d  of  February,  1871,  with  the  assent  of  the  city, 
delivered  the  bonds  in  question  to  the  Ottawa  Manufacturing 
Company,  and  the  company  thereupon  entered  into  a  bond, 
by  which  it  assumed  the  performance  of  Cushman's  contract 
with  the  city ;  that  upon  the  delivery  of  these  bonds  to  the 
company,  or  shortly  thereafter,  the  directors  of  the  company 
issued  stock  representing  the  same,  to  the  following  named 
persons,  namely :  to  Cushman  $16,000,  Hoes  $14,000,  Cam- 
eron $9000,  Leland  $9000,  Force  $5000,  Easton  $4000, 
and  Nash,  $4000 ;  that  the  issuing  of  the  stock  last  above 
mentioned  was  in  fraud  of  the  creditors  of  the  company; 
that  the  company  built  the  dams  in  question,  using  only 
the  proceeds  of  the  city  bonds  for  that  purpose;  that  the 
judgments  of  appellees  were  obtained  on  account  of  work 
and  labor  done  by  them  for  the  company  in  constructing  said 
dams;  that  after  the  construction  of  said  dams,  in  1872, 
Hoes,  Leland,  Cameron,  Nash  and  Easton  sold  their  part  of 
the  stock  so  fraudulently  issued,  as  above  stated,  at  twenty- 
five  per  cent  of  its  face  value,  and  received  payment  therefor 
in  money  or  its  equivalent;  that  Cushman,  Easton  and 
Force  are  insolvent ;  that  there  is  due  the  company,  on  ac- 
count of  the  proceeds  of  their  respective  shares  of  the  stock 
received  by  Hoes,  Leland  and  Cameron,  last  above  mentioned, 
the  following  additional  sums  of  money,  namely :  from  Hoes 
$3500,  from  Leland  $2250,  and  from  Cameron  $2250 ;  that 
there  is  also  due  said  company  on  same  account,  from  Nash 
and  Easton,  respectively,  the  sum  of  $1000. 

The  circuit  court,  upon  this  state  of  facts,  decreed  that 
the  complainants  were  entitled  to  have  their  respective  judg- 
ments paid  out  of  the  said  several  sums  of  money  so  found 
to  be  due  from  the  defendants  to  the  company,  on  either 
of  the  accounts  above  mentioned,  and  ordered  the  parties, 


58  Hickling  et  at.  v.  Wilson  et  al.  [Sept. 

Opinion  of  the  Court. 

respectively,  to  pay  the  same  within  thirty  days,  and  that  in 
default  of  such  payment  the  clerk  of  the  court  was  required 
to  issue  separate  executions  against  each  of  the  defendants 
liable  in  his  own  right  for  the  amount  due  from  him  to  the 
company,  and  such  of  the  defendants  as  were  found  liable  in 
their  representative  capacity  were  directed  to  pay  the  several 
amounts  due  from  them,  respectively,  in  due  course  of  admin- 
istration. 

Mr.  E.  F.  Bull,  for  part  of  the  plaintiffs  in  error. 

Messrs.  Leland  &  Gilbert,  also  for  the  plaintiffs  in  error. 

Mr.  Gr.  S.  Eldredge,  and  Mr,  J.  B.  Bice,  for  the  defendants 
in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  decree  in  this  case,  so  far  as  it  relates  to  the  parties 
now  before  the  court,  was  affirmed  by  the  Appellate  Court 
for  the  Second  District,  and  a  reversal  of  the  judgment  of 
that  court  is  earnestly  urged  on  several  grounds.  First,  it  is 
insisted  there  is  no  community  of  interest  between  the  com- 
plainants with  respect  to  the  claims  sought  to  be  enforced 
by  the  bill, — that  they  are  totally  distinct,  having  no  connec- 
tion whatever  with  each  other.  Hence  it  is  claimed  the  bill 
is  multifarious,  and  that  the  circuit  court  should  have  sus- 
tained the  objection  taken  to  it  on  that  ground,  and  that  its 
failure  to  do  so  was  error.  This  objection  is  not  tenable. 
We  understand  the  doctrine  to  be  well  settled  that  two  or 
more  judgment  creditors  may  join  in  a  bill  of  this  character. 
In  such  cases  there  is  an  identity  of  interest  in  the  question 
involved  and  in  the  relief  sought,  and  the  separate  injury 
sustained  by  each  complainant  is  produced  by  the  same 
cause  or  wrongful  acts.  Moreover,  the  direct  effect  of  join- 
ing several  creditors  in  one  bill  is  to  prevent  a  multiplicity  of 
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suits,  which  of  itself  is  a  distinct  source  of  equity  jurisdic- 
tion. These  several  elements  appearing  in  the  case,  we  are 
of  opinion  they  are  sufficient  to  sustain  the  jurisdiction. 
1  Pomeroy's  Equity  Jurisprudence,  sec.  269. 

The  objection  which  seems  to  be  entitled  to  the  most  con- 
sideration, and  which  is  urged  with  the  greatest  pertinacity, 
is,  that  the  evidence  does  not,  in  several  respects,  warrant 
the  decree.  First,  it  is  claimed  there  was  never  any  valid 
organization  of  the  company  until  after  Cushman's  contract 
with  the  city  to  build  the  dams, — that  the  subscriptions  prior 
to  that  time  were,  to  use  counsel's  own  terms,  mere  experi- 
mental subscriptions,  which  were  intended  at  the  time  to  be 
abandoned  if  a  satisfactory  amount  should  not  be  subscribed, 
and  were,  in  fact,  subsequently  so  abandoned.  And  it  must 
be  confessed  the  testimony  of  Leland  and  others  would,  if 
there  was  no  other  evidence  bearing  on  the  subject,  give  color 
to  this  view,  yet  we  do  not  think,  when  their  testimony  is 
considered  in  connection  with  other  uncontroverted  facts  in 
the  case,  it  sustains  it,  but  on  the  contrary,  when  thus  con- 
sidered, it  rather  strengthens  the  opposite  conclusion.  The 
decided  weight  of  testimony  shows  that  after  the  temporary 
organization  of  the  company  in  April,  1866,  a  subscription 
book  was  provided  and  subscriptions  made  in  it  by  Leland, 
and  others  specified  in  the  decree.  By  way  of  impeaching 
these  subscriptions,  Leland  testifies  as  follows:  "So  far  as 
I  know  all  the  subscriptions  obtained  in  the  spring  of  1866 
were  abandoned,  and  the  parties  never  afterwards  recognized 
or  called  upon  as  stockholders.  It  was  generally  understood 
that  unless  a  certain  amount  was  subscribed  we  would  not 
go  on,  and  the  amount  was  never  made  up.  Afterwards 
Cushman  made  a  contract  with  the  city  to  build  the  dam, 
and  he  proposed  to  reorganize  the  company.  I  don't  think 
there  was  anything  said  about  the  old  company,  and  there- 
upon we  organized  a  new  company  under  the  old  charter, 
and  ignored  all  except  those  Cushman  designated.     There 
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were  a  great  many  that  were  not  asked  to  come  into  the  new 
company,  and  never  did  come  into  it. " 

It  will  be  observed,  in  the  first  place,  that  the  fact  that  the 
subscriptions  were  made  is  not  denied  by  Leland,  but,  on  the 
contrary,  it  is  distinctly  admitted,  and  while  he  claims  there 
was  an  understanding — and  this  we  do  not  question — that  if 
a  satisfactory  amount  was  not  obtained  the  subscriptions 
were  to  be  abandoned,  there  is  no  pretense  or  claim  that  any 
such  condition  was  annexed  to  the  subscriptions  themselves, 
and  it  is  clear  the  legal  effect  of  those  subscriptions,  as  to 
third  parties,  could  not  be  qualified  or  limited  by  any  general 
understanding  between  the  subscribers.  The  form  of  the 
subscriptions,  as  set  out  in  the  record,  shows  they  were  abso- 
lute and  unconditional.  It  also  appears,  from  the  records  of 
the  company,  the  subscribers,  so  far  from  abandoning  their 
subscriptions,  as  is  claimed,  on  the  20th  of  August,  1867, 
held  a  formal  meeting,  at  which  a  permanent  organization 
was  effected,  by  the  election  of  a  board  of  directors,  and  by 
re-adopting  existing  by-laws.  The  introductory  part  of  the 
minutes  of  the  meeting  is  as  follows :  "Pursuant  to  a  call 
published  in  the  Ottawa  papers,  the  subscribers  to  the  capital 
stock  of  the  Ottawa  Manufacturing  Company  met  at  the  office 
of  the  company,  in  Ottawa.  Present,  W.  H.  W.  Cushman, 
L.  Leland,  J.  V.  A.  Hoes,  D.  F.  Cameron,  W.  S.  Easton,  and 
Charles  H.  Force. "  On  motion,  all  of  the  above  named  per- 
sons, together  with  J.  F.  Nash,  were  elected  a  board  of  direc- 
tors of  the  company.  On  the  same  day,  at  a  called  meeting 
of  the  board  of  directors  so  elected,  a  resolution  was  adopted 
by  the  board  directing  the  secretary  to  notify  the  commis- 
sioners of  the  city  the  "company  was  organized,  and  prepared 
to  receive  the  city's  subscription,"  etc.  Subsequently,  and 
before  the  supposed  reorganization  in  1871,  the  company, 
by  resolution,  adopted  a  seal,  with  the  words,  "Organized  in 
1867,"  upon  its  face.  In  addition  to  this,  there  is  nothing 
to  be  found  in  the  proceedings  of  the  company,  from  the  time 
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of  its  permanent  organization  in  1867,  down  to  the  time  of 
the  trial,  showing  a  reorganization  of  the  company,  or  even 
an  attempted  abandonment  of  the  subscriptions  to  the  capi- 
tal stock  of  the  company ;  but  on  the  contrary,  the  record  of 
those  proceedings  clearly  and  beyond  all  reasonable  doubt 
establishes  the  contrary. 

It  is  highly  probable  that  some  of  the  subscribers,  after 
the  handsome  donation  of  $60,000  on  the  part  of  the  city 
towards  the  enterprise,  concluded  they  would  never  be  called 
upon  for  their  subscriptions,  and  this  was  probably  talked 
round  among  them  to  such  an  extent  as  to  give  color  to  the 
hypothesis  the  subscriptions  had  been  abandoned,  but  noth- 
ing more.  That  this  view  was  not  general  among  the  sub- 
scribers, is  clearly  shown  by  the  fact  that  several  of  them 
have  declined  to  testify  on  the  subject.  But  even  if  all  had 
shared  in  a  general  understanding  of  the  kind,  it  would  not 
at  all  affect  or  change  their  liability  on  their  subscriptions. 
Moreover,  if  these  were  not  valid  and  binding  subscriptions, 
the  present  case  furnishes  the  very  remarkable  instance  of  a 
private  joint  stock  corporation  effecting  a  permanent  organi- 
zation of  the  company,  and  successfully  carrying  on  its  cor- 
porate business  for  a  number  of  years,  without  a  single  dollar 
of  its  capital  stock  having  ever  been  subscribed ;  for  since  the 
evidence  clearly  shows  these  were  the  only  subscriptions  ever 
made,  it  follows,  if  they  were  invalid,  in  contemplation  of  law 
no  stock  was  ever  subscribed.  As  none  but  subscribers  to 
the  stock  were  authorized  to  permanently  organize  the  com- 
pany, it  follows,  if  the  position  of  appellants  is  correct,  there 
never  has  been  any  valid  organization  of  the  company.  In 
the  light  of  the  facts  before  us,  we  can  not  for  a  moment 
sanction  this  view  of  the  matter.  The  very  parties  who 
claim  these  subscriptions  were  abandoned,  were  active  par- 
ticipants in  the  management  of  the  company's  affairs  for  a 
number  of  years,  attending  its  business  meetings  and  voting 
upon  all  questions  affecting  its  interests.     If  they  were  not 
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bona  fide  subscribers  to  the  company's  stock,  by  what  right 
did  they  vote  and  participate  in  the  management  of  the  com- 
pany's affairs? 

It  is  also  insisted  that  the  $60,000  in  bonds,  given  by  the 
city  to  Cushman,  belonged  to  Cushman,  subject  only  to  his 
personal  contract  with  the  city  to  either  make  the  improve- 
ments in  question,  or,  in  case  of  failure,  to  indemnify  the 
city,  and  that  he  therefore  had  a  right  to  make  any  dispo- 
sition of  the  bonds  he  pleased ;  and  having  used  them  in  the 
purchase  of  an  equal  amount  of  the  company's  stock,  and 
having  divided  it  in  the  manner  he  did,  no  one  has  a  right 
to  complain  or  call  on  those  receiving  it  to  account  for  the 
proceeds.  This  view  of  the  transaction  is  so  palpably  unrea- 
sonable and  inconsistent  with  the  admitted  facts,  as  not  to 
merit  serious  consideration.  It  certainly  never  was  intended 
by  the  city  to  donate  these  bolids  to  Cushman.  They  were 
clearly  given  to  him  to  be  expended,  as  they  subsequently 
were,  by  the  company  in  building  the  dams  across  the  two 
rivers.  His  liability,  under  his  contract  with  the  city  on 
account  of  the  bonds,  was  merely  contingent,  and  absolutely 
ceased  when  the  bonds  were  thus  used  and  the  dams  com- 
pleted. Cushman  turned  over  the  bonds  to  the  company,  to 
be  used  in  the  manner  they  were,  in  consideration  that  the 
company  would  indemnify  him  against  all  liability  on  account 
of  his  contract  with  the  city,  wThich  the  company  did.  If  the 
$60,000  in  bonds  was  simply  given  in  exchange  for  a  like 
amount  of  stock,  the  bonds  then  ought  to,  and  would,  have 
belonged  absolutely  to  the  company,  to  be  used  in  any  man- 
ner it  might  think  proper,  for  upon  that  hypothesis  they 
were  paid  for  by  the  stock.  Yet  the  company  was  required,  as 
we  have  just  seen,  to  expend  them  in  the  building  of  the  dams, 
and  also  to  release  Cushman  from  all  liability  on  account 
of  them.  The  actual  transaction  between  the  parties,  when 
relieved  of  the  little  mist  which  the  argument  of  counsel 
throws  around  it,  is  simply  this:      The  city  of  Ottawa  made 


1882.]  Hickling  et  al.  v.  Wilson  et  al.  63 

Opinion  of  the  Court. 

a  donation  of  $60,000  in  bonds,  to  be  applied  in  building 
dams  across  the  Illinois  and  Fox  rivers,  and  these  dams  were 
built  by  the  company  and  the  funds  faithfully  applied  to  that 
purpose,  and  Cushman  and  his  confederates  have  received 
the  value  of  the  bonds  in  the  company's  stock,  for  which 
they  have  never  paid  a  single  cent — some  of  which  they  have 
sold  and  converted  into  money,  which  they  are  now  called 
upon  to  apply  in  the  discharge  of  appellees'  claims  against 
the  company  for  labor  and  services  performed  by  them  in  the 
building  of  said  dams.  This  is  all  there  is  of  it,  and  justice 
and  equity  alike  say  the  money  thus  received  should  be  so 
applied. 

The  remaining  objection  to  the  decree  which  we  deem 
necessary  to  notice,  is,  that  it  is  erroneous  in  awarding 
executions  for  its  enforcement.  It  is  said  the  court  having 
all  the  parties  before  it  should  have  made  an  equitable  dis- 
position of  the  case,  and  not  have  left  it  so  that  the  whole 
claim  might  be  collected  from  one  and  nothing  from  the 
others.  We  do  not  understand  the  law  required  the  court  to 
marshal  the  assets  of  the  company  in  the  hands  of  the 
defendants,  and  apportion  the  amount  of  appellees'  claims 
among  them.  This  is  not  the  ordinary  case  of  several  per- 
sons being  called  on  to  pay  a  common  indebtedness  for 
which  all  are  jointly  and  severally  liable,  whence  a  court  of 
equity  will  apportion  the  burden  equally  between  them,  but 
it  is  the  case  of  several  debtors  owing  distinct  and  inde- 
pendent claims  to  a  common  creditor,  where  each,  in  equity 
and  good  conscience,  is  bound  for  the  full  amount  of  his  own 
claim,  and  where  neither  is  required  to  pay  anything  more 
than  what  he  owes  himself.  The  complainants  having  ex- 
hausted their  remedy  at  law  against  the  company,  are  in 
equity  subrogated  to  its  rights  against  its  debtors,  and  the 
present  proceeding  is  in  the  nature  of  an  equitable  attach- 
ment, by  which  such  claims  of  the  company  may  be  made 
available  in  the  payment  of  its  own  debts.     If  the  company 
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was  now  suing-  one  of  these  defendants  for  the  amount  of  the 
claim  against  him,  it  would  clearly  be  no  defence  to  show  it 
had  failed  to  collect  a  similar  claim  against  one  of  the 
others ;  and  if  all  were  proceeded  against  and  judgments 
recovered,  executions  might  be  sued  out  against  all  at  the 
same  time,  or  only  against  one  or  any  number  less  than  all, 
as  the  company  might  think  proper,  and  the  adoption  of 
either  course  suggested  would  afford  no  ground  for  complaint ; 
and  as  appellees  are  subrogated  to  the  company's  rights 
in  this  respect,  and  they  are  by  means  of  the  decree  in  ques- 
tion doing  nothing  which  the  company  might  not  rightfully 
do  in  its  own  name',  we  perceive  no  just  ground  of  complaint. 
No  defendant  under  the  decree  will  in  any  event  be  required 
to  pay  more  than  he  justly  owes,  and  this  is  not  only  legal, 
but  just  and  equitable.  Moreover,  the  decree  in  this  respect 
is  fully  sustained  by  the  authorities.  Hatch  v.  Dana,  101 
U.  S.  205. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  W.  Shaw 

v. 

Erastus  C.  Moderwell.. 

Filed  at  Ottawa  June  21,  1882— Rehearing  denied  September  Term,  1882. 

1.  Contesting  wills — in  the  circuit  court — constitutionality  of  act  of 
1872.  Section  7  of  the  "Act  in  regard  to  wills,"  in  force  July  1,  1872,  which 
provides  for  contesting  the  will  of  a  deceased  person  by  bill  in  chancery  in 
the  circuit  court,  at  any  time  within  three  years  after  its  probate,  is  not 
unconstitutional,  but  is  a  valid  enactment. 

2.  The  circuit  court,  in  hearing  a  bill  to  contest  the  validity  of  a  will, 
after  it  has  been  proved  by  the  subscribing  witnesses  and  admitted  to  pro- 
bate, does  not  exercise  original  probate  jurisdiction. 

3.  The  statute  has  not  made  the  probate  of  a  will  in  the  county  court 
conclusive  until  after  the  lapse  of  three  years,  whether  that  court  acts  minis- 
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terially  or  judicially.  In  the  meantime  any  one  interested  may,  by  bill  in 
the  circuit  court,  contest  the  validity  of  the  will,  and  the  right  of  the  parties 
interested  to  file  such  bill  is  not  affected  by  the  fact  that  some  or  all  of  them 
may  have  appeared  in  the  county  court  and  cross-examined  the  subscribing 
witnesses  to  the  will. 

4.  Peobate  jueisdiction — in  county  courts.  The  constitution  does 
not  confer  upon  the  county  courts  exclusive  jurisdiction  in  all  matters  of 
probate.  Such  courts  are  simply  given  original  jurisdiction  in  such  matters, 
and  nothing  more. 

5.  Executor — allowance  to  him  of  expenditures  on  contest  of  the  will. 
Moneys  expended  by  an  executor  in  defending  a  suit  to  contest  the  validity 
of  a  will,  in  behalf  of  the  personal  interests  of  the  devisees  named  in  the 
will,  in  which  suit  the  will  is  set  aside,  are  not  proper  credits  to  be  allowed 
against  the  estate.  For  such  expenditures  the  executor  must  look  to  such 
devisees. 

'  Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  George  W.  Shaw,  pro  se: 

The  circuit  court  which  set  aside  the  will  of  Mrs.  Nandain 
had  no  jurisdiction  of  the  subject  matter,  and  all  its  pro- 
ceedings were  void,  notwithstanding  this  objection  was  not 
raised.  Where  a  court  has  no  jurisdiction  of  the  subject 
matter,  no  consent,  implied  or  express,  can  give  it.  Hoag- 
land  v.  Creed,  81  111.  506 ;  Fleischman  v.  Walker,  91  id.  321. 

If  the  circuit  court  was  without  jurisdiction,  an  appeal  to 
this  court  could  confer  none.  Mills  v.  Brown,  16  Pet.  527; 
Ginn  v.  Rogers,  4  Gilm.  131;  IVilliams  v.  Blankenship,  12 
111.  122 ;  Peak  v.  People,  71  id.  278. 

I  maintain,  first,  that  in  passing  upon  this  will  the  circuit 
court  exercised  original  probate  jurisdiction ;  second,  that 
the  constitution  neither  confers  nor  authorizes  the  legisla- 
ture to  confer  original  probate  jurisdiction  on  circuit  courts ; 
third,  that  it  bestows  exclusive  original  probate  jurisdiction 
upon  county  courts,  save  in  certain  counties  where  probate 
courts  may  be  established ;  and  fourth,  that  the  statute  in 
question  deprives  the  county  courts  of  probate  jurisdiction, 

and  leaves  them  only  ministerial  power. 
5— 104  III. 
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Iii  Potter  v.. Potter,  41  111.  85,  the  court  remarks:  "In  a 
bill  of  this  character  it  is  necessary  the  will  must  be  probated 
anew,  as  though  it  was  presented  the  first  time  for  proof. " 
The  jurisdiction  of  the  circuit  court  is  then  probate  jurisdic- 
tion. 

The»  constitution  provides  that  circuit  courts  shall  have 
original  jurisdiction  of  all  cases  in  law  and  in  equity.  The 
words  cases  in  equity  must  be  held  to  mean  cases  in  which 
relief  is  sought  according  to  the  principles  and  practice  of 
equity  jurisdiction  established  in  English  jurisprudence. 
2  Story's  Const,  sec.  1645 ;  1  Story's  Eq.  Jur.  sec.  58 ;  Liv- 
ingston v.  Story,  9  Pet.  656 ;  Maker  v.  O'Hara,  4  Gilm.  427. 

The  court  of  chancery  in  England  had  no  jurisdiction  of 
the  probate  of  wills.  2  Story's  Eq.  Jur.  sec.  1466 ;  Wild  v. 
Sweeney,  84  111.  214;  1  Williams  on  Executors,  476,  484;  2 
Eedfield  on  Wills,  47 ;  1  Story's  Eq.  Jur.  sec.  440  ;  Gaines  v. 
Cheiv,  2  How.  619;  Fauvergne  v.  New  Orleans,  18  id.  470; 
Adams'  Equity,  sec.  248. 

County  and  probate  courts  have  exclusive  original  juris- 
diction of  the  probate  of  wills,  etc.  Constitution  of  1870, 
art.  5,  sec.  18. 

Mr.  Charles  Dunham,  for  the  appellee : 

The  constitution  does  not  give  county  courts  exclusive 
original  jurisdiction  in  matters  of  probate,  but  only  original 
jurisdiction.  If  the  circuit  courts  have  not  jurisdiction  of 
bills  to  contest  the  validity  of  wills  under  the  present  consti- 
tution, they  did  not  under  the  constitution  of  1848,  and  all 
the  adjudications  under  this  statute  for  the  last  thirty-four 
years  on  this  question  will  be  overthrown,  and  the  titles  to 
property  of  vast  value  destroyed  or  made  uncertain. 

A  State  constitution  is  not  a  grant  of  power  to  the  legisla- 
tive department,  but  a  limitation  of  their  powers,  which 
would  otherwise  be  plenary.  It  has  all  powers  not  denied  it, 
expressly  or  by  necessary  implication. 
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A  proceeding  by  bill  in  chancery  to  contest  a  will  is  not  a 
matter  of  probate  of  such  will.  It  is  rather  a  proceeding  to 
set  aside  its  probate.  The  record  of  the  proceedings  in  the 
county  court  makes  out  a  prima  facie  case  for  the  proponent. 
If  the  contestant  does  not  succeed  in  overthrowing  the  will, 
the  probate  of  the  county  court  stands.  It  is  not  re-pro- 
bated. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  the  original  petition  filed  herein  it  was  represented  to 
the  county  court  that  Erastus  C.  Moderwell  had  been  duly 
appointed  administrator  of  the  estate  of  Lydia  W.  Nandain, 
deceased ;  that  George  W.  Shaw,  before  that  time,  had  what 
purported  to  be  the  last  will  and  testament  of  decedent  pro- 
bated in  that  court,  and  thereupon  letters  testamentary  were 
issued  to  him,  under  which  he  took  possession  of .  the  estate, 
and  still  retains  it.  It  was  further  represented,  that  after- 
wards, in  a  proceeding  instituted  for  that  purpose,  the  circuit 
court  declared  the  will  admitted  to  probate  was  not  the  will 
of  decedent,  which  decree  was  affirmed  in  the  Supreme  Court, 
and  in  and  by  which  decree  all  proceedings  had  in  the  county 
court  concerning  the  probate  of  such  will  were  declared  void. 
Petitioner  represented  also  that  he  had  demanded  the  estate 
of  defendant,  but  he  peremptorily  refused  to  deliver  any  part 
of  it  'to  him,  and  asks  for  a  citation  to  defendant  to  appear 
and  report  what  he  had  received  of  such  estate,  and  for  an 
order  upon  him  to  pay  the  same  over  to  petitioner  as  the 
rightful  administrator  of  the  estate.  On  appearing,  defend- 
ant made  answer  to  the  petition  exhibited  against  him.  The 
principal  matter  alleged  in  defence  is,  that  the  decree  of  the 
circuit  court,  which  was  afterwards  affirmed  by  the  Supreme 
Court,  setting  aside  and  annulling  the  will  of  the  decedent, 
inasmuch  as  it  was  commenced  under  section  7  of  the  "Act 
in  regard  to  wills,"  in  force  July  1,  1872,  was  null  and  void, 
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for  want  of  jurisdiction  in  the  circuit  court  to  pronounce  the 
decree  it  did.  As  was  his  duty,  defendant  made  a  report  of 
his  receipts  as  such  executor,  and  of  his  disbursements  on 
account  of  the  estate.  Most  of  the  items  of  disbursements 
were  on  account  of  expenses  incurred  in  and  about  the  defence 
of  the  suit  instituted  by  the  heir  of  the  decedent  to  contest 
the  will.  All  funeral  expenses,  and  some  items  of  expense 
other  than  taxable  costs,  were  allowed  on  the  trial,  and  were 
by  the  court  deducted  as  proper  credits  from  the  amounts  of 
receipts,  but  by  far  the  largest  portions  of  the  items  of 
expense  included'  in  the  account  of  disbursements  on  behalf 
of  the  estate  were  disallowed,  and  that  is  a  matter  of  com- 
plaint on  this  appeal. 

Elaborate  arguments  have  been  made  on  the  constitution- 
ality of  the  section  of  the  Statute  of  Wills,  under  which  the 
bill  was  filed  by  the  heir  to  contest  the  will  of  the  decedent, 
but  the  views  entertained  by  this  court  may  be  briefly  stated. 
Section  7  of  the  "Act  in  regard  to  wills,"  in  force  July  1, 
1872,  provides  that  if  any  person  interested  in  the  will  of  any 
deceased  person  shall,  within  three  years  after  the  probate 
of  such  will  in  the  county  court,  appear,  and  by  bill  in 
chancery  contest  the  same,  an  issue  at  law  shall  be  made  up 
whether  the  writing  produced  be  the  will  of  the  testator  or 
testatrix,  or  not ;  but  if  no  such  person  shall  appear  within 
that  time  the  probate  shall  forever  be  binding  and  conclusive 
on  all  parties  concerned,  with  a  saving  to  persons  under 
disabilities,  of  a  like  period  after  the  removal  of  their  respec- 
tive disabilities.  A  provision  for  contesting  wills,  only  differ- 
ing from  this  in  the  period  of  time  in  which  it  might  be  done, 
has  been  contained  in  the  Statute  of  Wills  certainly  since 
1845,  and  counsel  admit  it  is  traceable  back  to  the  act  of 
1829,  on  the  same  subject.  During  all  that  period  courts 
have  entertained  bills  to  contest  wills  under  this  section  of  the 
statute,  and  it  does  not  appear  the  jurisdiction  of  the  circuit 
court  in  such  matters  was  ever  before  called  in  question. 
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The  argument  made  in  support  of  the  position  taken  is, 
first,  that  the  constitution  bestows  exclusive  original  juris- 
diction in  all  matters  of  probate  upon  county  courts,  save  in 
certain  counties  where  courts  of  probate  may  be  established 
with  concurrent  jurisdiction;  second,  in  decreeing  whether 
the  instrument  propounded  was  the  will  of  decedent  or  not, 
the  circuit  court  exercised  original  probate  jurisdiction ;  and 
third,  because  the  county  court  has  original  probate  jurisdic- 
tion, its  order  admitting  the  will  to  probate  must  be  final, 
unless  reversed  on  appeal,  or  other  direct  proceeding  for 
that  purpose.  Neither  proposition  is  warranted  by  any  fair 
construction  of  the  constitution,  nor  has  either  proposition 
any  support  from  the  statute  or  the  adjudged  cases.  It  is 
not  true  that  the  constitution  bestows  on  county  courts  ex- 
clusive jurisdiction  in  all  matters  of  probate.  Such  courts 
are  simply  given  original  jurisdiction  in  such  matters,  and 
nothing  more.  Nor  is  it  true  that  the  circuit  court,  in  hear- 
ing a  case  to  contest  the  validity  of  a  will,  exercises  "original 
probate  jurisdiction."  Contesting  the  validity  of  a  will  after 
it  has  been  admitted  to  probate,  or,  what  is  the  same  thing, 
after  it  has  been  proved  in  the  county  court  by  the  subscrib- 
ing witnesses,  is  a  proceeding  authorized  by  statute  to  be 
commenced  by  a  bill  in  chancery  in  the  circuit  court.  It  is 
not  a  proceeding  to  establish  a  will,  but  to  impeach  it. 
Unless  impeached,  the  probate  of  the  will  becomes  bind- 
ing and  conclusive  on  all  parties  concerned.  Hearing  and 
determining  such  a  case  by  the  circuit  court  is,  in  no  sense, 
exercising  original  jurisdiction  in  matters  of  probate.  It  is 
a  suit  which  a  circuit  court  has  jurisdiction  to  hear  under 
the  statute,  as  it  may  hear  any  other  bill  in  chancery. 
Whether  the  county  court,  in  taking  the  testimony  of  the 
subscribing  witnesses  to  a  will,  acts  ministerially  or  judi- 
cially need  not  be  determined.  It  is  a  sufficient  answer  to 
the  position  taken  in  respect  to  that  question,  no  matter  in 
what  capacity  the  court  acts,  the  statute  has  not  made  the 
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probate  of  a ,  will  in  the  county  court  final  until  after  the 
lapse  of  three  years.  In  the  meantime  any  one  interested 
may  appear,  and,  by  bill  in  chancery,  contest  the  validity  of 
the  will  propounded,  whether  it  be  the  will  of  the  testator 
or  testatrix,  or  not.  The  jurisdiction  of  circuit  courts  to 
entertain  bills  in  such  cases  has  been  so  frequently  admitted 
in  the  decisions  of  this  court  it  is  not  necessary  now  to  dis- 
cuss it  further  as  a  new  question.  Wolf  v.  Bollinger,  62  111. 
368;  Wild  v.  Sweeney,  84  id.  213;  Tate  v.  Tate,  89  id.  42. 

The  right  of  the  parties  interested  to  bring  this  bill  is  not 
affected  by  the  fact  some  of  them,  or,  indeed,  all  of  them, 
may  have  appeared  arid  cross-examined  the  subscribers  to 
the  will  when  their  testimony  was  taken  in  the  county  court. 
It  was  not  a  trial  in  any  such  sense  as  would  bar  a  party 
interested  from  resorting  to  the  remedy  given  by  statute  to 
contest  the  validity  of  the  will. 

By  a  former  decision  of  this  court  in  this  case  when  pend- 
ing on  a  previous  appeal,  defendant  was  given  leave  to  apply 
to  the  county  court  in  the  settlement  of  the  estate  of  dece- 
dent in  his  hands  for  an  allowance  for  expenses  other  than 
taxable  costs.  This  he  did  do,  and  some  items  of  disburse- 
ments on  account  of  expenses  were  allowed,  and  others  dis- 
allowed. As  the  case  now  comes  before  this  court  it  is  not 
perceived  the  circuit  court  seriously  erred  in  its  judgment. 
Much  of  what  defendant  expended  in  what  he  terms  defend- 
ing the  trust  funds  in  his  hands,  was  expended  in  behalf  of 
the  personal  interests  of  the  devisees  named  in  the  will. 
That  was  annulled  and  set  aside,  and  he  must  look  to  them 
to  be  reimbursed  for  such  expenditures. 

The  order  of  the  circuit  court  will  be  affirmed. 

Order  affirmed. 
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William  Schrceder 

v. 

The  Merchants  and  Mechanics'  Insurance  Company. 

Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Practice — when  summons  issues,  and  is  not  delivered  to  officer, 
suit  does  not  abate.  Where  summons  is  sued  out  in  a  suit  at  law  and  placed 
in  the  hands  of  the  plaintiff's  attorney,  who  retains  the  same  until  the  return 
day,  when  he  gives  it  back  to  the  clerk  with  instructions  to  issue  another, 
which  is  issued  returnable  to  the  next  term  of  the  court,  and  returned  duly 
served,  the  suit  commenced  by  the  issuing  of  the  first  summons  will  not  be 
thereby  abated,  but  will  stand  continued  by  law  until  the  next  term. 

2.  Commencement  of  suit — what  constitutes.  A  policy  of  insurance 
provided  that  suit  should  be  brought  within  one  year  after  a  loss,  or  the 
action  barred.  Within  the  year  the  plaintiff  filed  his  praecipe  for  a  summons 
against  the  insurance  company,  and  it  was  issued  by  the  clerk  of  the  court 
and  placed  in  the  hands  of  the  plaintiff's  attorney,  who  retained  the  same 
until  its  return  day,  when  he  handed  it  back  to  the  clerk,  ordering  a  new 
writ,  which  was  issued  and  served  returnable  to  the  next  term  thereafter. 
The  last  process  was  issued  after  the  expiration  of  the  year  from  the  date  of 
the  loss.  The  defendant  pleaded  the  limitation  in  the  policy  in  bar  of  the 
action,  and  on  the  trial  the  court  instructed  the  jury  that  the  suit  not  having 
been  brought  within  a  year  from  the  loss,  the  plaintiff  could  not  recover,  and 
a  verdict  was  returned  for  the  defendant:  Held,  that  the  court  erred  in  the 
instruction,  and  that  the  suit  was  commenced  when  the  praecipe  was  filed  and 
the  first  summons  was  issued  by  the  clerk. 

3.  Jurisdiction  of  the  person  of  the  defendant  is  not  essential  to  the  com- 
mencement of  a  suit  at  law,  but  a  suit  is  not  commenced  until  the  court  has 
in  some  manner  acquired  jurisdiction,  either  of  the  person  of  the  plaintiff,  or 
of  the  subject  matter,  or  both.  The  court  acquires  jurisdiction  of  the  plaintiff 
when  he  applies,  in  the  form  prescribed  by  law,  for  its  assistance  to  compel 
the  defendant  to  render  him  his  rights.  This  is  done  where  the  plaintiff  files 
his  praecipe  for  the  process  he  desires,  and  the  court  also  acquires  jurisdic- 
tion over  the  subject  matter.  The  court  then  has  power  to  carry  on  the  case 
and  see  that  the  defendant  is  brought  into  court,  and  if  the  clerk  refuses  to 

issue  the  summons  for  that  purpose  the  court  may  compel  him  to  do  so. 
i 

4.  Jurisdiction — defined.     Jurisdiction  in  a  court  is  the  power  to  hear 

and  determine  a  cause.  It  is  coram  judice  whenever  a  case  is  presented 
which  brings  this  power  into  action.  The  filing  of  a  praecipe  for  a  summons 
in  a  suit  at  law  brings  this  power  into  action,  and  it,  or  the  law  through  the 
clerk,  then  acts  by  the  issuing  of  the  summons,  and  a  suit  is  commenced  as 
soon  as  there  is  action,  or  the  law  requires  action. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  John  G.  Kogers,  Judge,  presiding. 

Messrs.  Kosenthal  &  Pence,  for  the  appellant : 

As  to  when  and  what  is  the  commencement  of  a  suit :  Kruse 
v.  Wilson,  79  111.  238 ;  Bush  v.  Hanson,  70  id.  482 ;  Burnap 
v.  Wright,  14  id.  303  ;  Fowler  v.  Sharp,  15  Johns.  326  ;  Cheet- 
ham  v.  Lewis,  3  id.  22 ;  Society,  etc.  v.  Whitcomb,  2  N.  H.  227. 

The  plaintiff,  by  filing  his  prcecipe,  moved  the  court  for  a 
summons.  The  court,  through  the  law,  acted,  and  made  and 
issued  a  summons.  The  suit  so  commenced  was  not  discon- 
tinued, but  being  undisposed  of,  was  continued  by  operation  of 
law  to  the  next  term  of  court.     Kev.  Stat.  chap.  37,  sec.  56. 

The  defendant  entered  a  general  appearance,  thereby  waiv- 
ing all  objection  to  the  manner  it  was  brought  into  court. 
Easton  v.  Altum,  1  Scam.  250;  Crull  v.  Keener,  18  111.  65; 
Flake  v.  Carson,  33  id.  51.8 ;  Dunning  v.  Dunning,  37  id.  316 ; 
Roberts  v.  Formhalls,  46  id.  66 ;  Baldwin  v.  Murphy,  82  id. 
485 ;   Watson  v.  Corse,  86  id.  46. 

Messrs.  Jussen  &  Anderson,  also  for  the  appellant : 

In  this  State  the  suing  out  of  a  summons,  even  though  it  be 
not  returned  by  the  sheriff,  is  the  commencement  of  the  suit, 
if  the  plaintiff  subsequently  appear  and  plead  in  the  action. 
Nor  is  the  delivery  of  the  writ  to  the  sheriff  essential  to  the 
commencement  of  the  suit.  Collins  v.  Montemy,  3  Bradw. 
183;  Feazle  v.  Simpson,  1  Scam.  30. 

Upon  the  matter  of  the  commencement  of  actions,  and  the 
practice  in  respect  thereto,  counsel  cited  Hurd's  Stat.  1881, 
chap.  110,  sec.  1;  chap.  25,  sec.  16;  Eev.  Stat.  1874,  chap. 
53,  sees.  9,  15,  33. 

The  return  of  the  writ  here  is  not  "of  record,"  as  it  was 
under  the  former  English  practice,  as  is  laid  down  in  Tidd, 
vol.  1,  p.  161,  and  in  Bates  v.  Jenkinson,  24  Geo.  3,  quoted 
in  Harris  v.  Woolford,  6  T.  E.  618 ;  3  Ch.  Pr.  139.     But  now, 
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under  the  act  of  Parliament,  (2  W.  4,  C.  39,  sec.  4,)  the  suing 
out  of  the  summons  is  the  commencement  of  the  suit  for 
every  purpose.     Alston  v.  Underhill,  1  Cromp.  &  M.  492. 

Mr.  P.  H.  Smith,  Jr.,  and  Mr.  H.  J.  Peet,  for  the  appellee  : 
A  suit  is  not  legally  commenced,  so  as  to  save  the  bar  of 
the  Statute  of  Limitations,  until  the  summons  is  sued  out 
and  placed  in  the  hands  of  the  proper  officer  to  be  served,  or 
placed  in  his  office,  or  transmitted  to  him  for  service.  Hecla 
Ins.  Co.  v.  Schrceder,  9  Bradw.  472 ;  Angell  on  Limitations, 
sec.  312;  Hancock  v.  Ritchie,  11  Ind.  48;  Evans  v.  Galloway, 
20  id.  479;  Burdick  v.  Green,  18  Johns.  14;  Ross  v.  Luther, 

5  Cow.  158;  Lamkin  v.  Nye,  43  Miss.  241;  Davis  v.  Duffle, 
IS  Abb.  Pr.  360;  Webb  v.  Peel,  1  Paige,  564;  Hay  den  v. 
Bucklin,  9  id.  512;  Updike  v.  Ten  Brceck,  32  N.  J.  L.  105; 
Bronson  v.  Earle,  17  Johns.  63 ;  Mason  v.  Cheney,  47  N.  H. 
41;  People  v.  Clark,  33  Mich.  112. 

Where  a  party  attempts  at  law  to  avoid  the  application  of 
the  Statute  of  Limitations,  by  showing  that  the  first  writ 
was  sued  out  in  time  for  that  purpose,  although  the  subse- 
quent one  was  after  the  time,  he  must  show  the  first  writ 
not  only  to  have  been  issued,  but  to  have  been  returned. 
Prindiville  v.  May  dwell,  7  B.  Mon.  314 ;  Harris  v.  Woodford, 

6  T.  K.  617;  Barkins  v.  Wilson,  6  Cow.  471;  Davis  v.  West, 
5  Wend.  63;  Soulden  v.  Van  Renssalaer,  3  id.  472. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  sued  appellee  in  assumpsit,  to  recover  for  loss 
by  fire  on  a  policy  of  insurance.  The  policy  contained  a 
clause  that  no  suit  or  action  against  the  company  to  recover 
for  loss  thereunder  shall  be  sustained,  "unless  such  suit  or 
action  shall  be  commenced  within  twelve  months  next  after 
the  loss  shall  occur ; "  and  if  it  should  be  commenced  after 
that  time,  "the  lapse  of  time  shall  be  taken  as  conclusive 
evidence  against  the  validity  of  the  claim,  any  statute  of 
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limitations  to  the  contrary  notwithstanding."  Before  the 
expiration  of  twelve  months  after  loss  plaintiff  sued  out  a 
summons  against  appellee.  The  clerk  docketed  and  numbered 
the  suit,  and  handed  the  summons  to  plaintiff's  attorney, 
but  he  failed  to  place  it  in  the  hands  of  an  officer  for  service. 
At  the  return  term  the  attorney  handed  the  writ  back  to  the 
clerk,  with  directions  to  issue  another  to  the  next  term,  which 
he  did,  and  it  was  duly  served,  and  so  returned.  Defendant 
appeared  and  pleaded  the  general  issue,  and  pleas  that  the 
suit  was  barred  under  this  clause  in  the  policy.  Subsequently 
a  trial  was  had,  and  it  appeared  that  twelve  months  after  the 
loss  expired  between  the  dates  of  the  issuing  of  the  two  writs, 
and  under  an  instruction  of  the  court  the  suit  was  not  com- 
menced until  the  suing  out  of  the  second  summons,  and  the 
jury  found  a  verdict  against  plaintiff,  and  after  a  motion  for 
a  new  trial  was  overruled,  a  judgment  was  rendered  on  the 
verdict.  Plaintiff  thereupon  removed  the  case  to  the  Appel- 
late Court,  where  the  judgment  was  affirmed,  and  he  brings 
it  by  appeal  to  this  court,  and  urges  a  reversal. 

The  single  question  presented  for  decision  is,  whether  the 
suing  out  of  the  first  summons  was  a  commencement  of  the 
suit,  or  was  it  the  latter,  placed  in  the  hands  of  the  sheriff, 
and  duly  served.  It  is  urged,  that  even  if  the  suit  was 
commenced  by  issuing  the  first  summons,  as  it  was  not 
delivered  to  the  sheriff,  and  returned  by  him,  the  suit  abated, 
and  the  bar  became  complete  before  the  next  was  issued. 
This  proposition  is  not  maintainable.  The  56th  section  of 
the  chapter  entitled  "Courts,"  provides  that  all  proceedings 
pending  and  undisposed  of  in  any  of  the  enumerated  courts 
at  the  end  of  each  term  shall  stand  continued  until  the  next 
term.  If  this  suit  was  commenced  by  the  first  summons,  it 
was  pending,  and  if  so,  it  was  clearly  within  the  provision  of 
this  section,  and  continued. 

Then  was  the  suit  commenced  by  issuing  the  first  sum- 
mons ?     We  think  it  was.     What  is  the  commencement  of  a 
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suit  ?  It  is  not  claimed  that  it  is  the  service  of  process  on 
the  defendant.  It  is  believed  that  no  case  can  be  found  that 
holds  the  suit  is  not  commenced  until  service,  or  appearance 
of  defendant.  We  may  therefore  conclude  that  jurisdiction 
of  the  person  of  the  defendant  is  not  essential  to  the  com- 
mencement of  a  suit.  But  it  is  apparent  that  a  suit  is  not 
commenced  until  the  court  has  in  some  manner  acquired 
jurisdiction  of  something  in  relation  to  the  controversy.  It 
must,  therefore,  be  over  the  person  of  the  plaintiff,  or  the 
subject  matter,  or  both.  The  court  acquires  jurisdiction  of 
the  plaintiff  when  he  applies  for  its  power  and  assistance  to 
compel  the  defendant  to  render  him  his  rights  under  the  law ; 
but  this  aid  must  be,  sought  according  to  prescribed  forms, 
and  under  our  practice  that  form  requires  that  he  file  with 
the  clerk  of  the  court  a  praecipe  for  the  process  he  desires. 
This  is  an  application,  in  its  nature,  to  the  court  to  send 
its  process  to  require  the  defendant  to  appear  at  a  subsequent 
term  to  defend  the  action.  The  court  clearly  has  jurisdiction 
of  the  plaintiff  when  he  thus  invokes  its  aid.  When  he  thus 
submits  his  person  to  the  court,  he,  by  asking  its  aid,  gives 
the  court  jurisdiction  over  the  subject  matter  in  controversy, 
and  confers  power  to  adjudicate  and  determine  his  rights 
thus  submitted.  In  this  manner  the  court  becomes  pos- 
sessed of  jurisdiction  of  the  person  of  the  plaintiff  and  of 
the  subject  matter,  and  when  so  possessed  it  becomes  the 
duty  of  the  court  to  commence  and  carry  on  the  power  to 
bring  the  defendant  into  the  court,  that  the  case  may  be 
heard;  and  the  rights  of  the  parties  in  the  matter  thus 
brought  before  the  court  may  be  judicially  and  conclusively 
determined.  It  therefore  follows,  that  when  the  plaintiff 
submits  himself  and  the  subject  matter  to  the  jurisdiction 
of  the  court,  and  the  court  or  law  commences  acting  under 
his  claim  for  its  investigation,  he  has  commenced  his  suit. 
When  he  puts  the  court  or  its  instruments  in  motion  under 
his  claim,  his  action  is  commenced.    All  done  in  the  case  sub- 
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sequently  is  but  a  continuation  of  the  action  he  thus  started, 
until  the  final  end  of  the  action  or  suit. 

Jurisdiction  has  been  defined  to  be :  "The  power  to  hear 
and  determine  a  cause.  *  *  *  It  is  coram  judice  when- 
ever a  case  is  presented  which  brings  this  power  into  action. " 
(Bush  Y.Hanson,  70  111.  480;  United  States  v.  Anedando, 
6  Pet.  709.)  The  precipe,  when  filed,  brought  the  power  of 
the  court  into  action,  and  it,  or  the  law  through  the  clerk, 
did  act  by  issuing  the  summons,  and  the  suit  was  commenced 
as  soon  as  there  was  action,  or  the  law  required  action.  Had 
the  clerk,  on  the  prcecipe,  refused  to  issue  the  summons,  on  a 
proper  application  the  court  would  have  compelled  him  to 
act.  Now,  the  court  is  powerless  to  act  until  it  acquires 
jurisdiction,  and  plaintiff  has  commenced  his  suit  when  he 
has  possessed  the  court  of  jurisdiction  and  power  to  act  in 
the  case. 

But  the  question  is  not  a  new  one  in  this  court.  In  the 
case  of  Burnap  v.  Wight,  14  111.  303,  it  was  held  that  where 
a  writ  of  error  and  a  scire  facias  to  hear  errors  were  sued 
out  within  five  years  of  the  rendition  of  the  judgment,  but 
the  scire  facias  was  not  delivered  to  the  sheriff  or  served 
until  the  five  years  had  expired,  the  issuing  of  the  writ  was 
the  commencement  of  the  suit,  and  a  plea  of  the  Statute  of 
Limitations  would  not  bar  the  action.  There  the  writ  of 
scire  facias  was  not  delivered  to  the  sheriff  for  service,  nor 
was  the  writ  of  error  placed  in  the  hands  of  the  clerk  to 
whom  it  was  directed,  before  the  expiration  of  five  years  after 
the  rendition  of  the  judgment  sought  to  be  reviewed.  Hence 
it  was  there  held  that  it  was  the  suing  out  of  the  writ,  and 
not  its  delivery  to  the  officer  for  service,  that  was  the  com- 
mencement of  the  suit.  We  regard  that  case  as  conclusive 
of  this  question. 

Again,  in  the  case  of  Feazle  v.  Simpson,  1  Scam.  30,  the 
question  was  before  the  court  as  to  when  a  suit  was  com- 
menced.    It  was  there  held  that  "the  issuing  of  a  summons 
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is  the  commencement  of  a  suit."  It  is  true  that  the  ques- 
tion of  the  bar  of  an  action  by  limitation  was  not  under  con- 
sideration, but  the  question  was  whether  a  suit  for  malicious 
prosecution  was  prematurely  brought,  the  summons  in  the 
latter  case  having  been  issued  before  the  prosecution  had 
come  to  an  end.  It  was  held  the  suit  was  brought  too  soon, 
and  could  not  be  maintained.  Thus  it  will  be  seen  that  the 
question  was  presented  for  determination,  and  the  decision 
of  the  case  turned  upon  it. 

The  legislature  has  not  in  terms  declared  what  is  the 
commencement  of  a  suit  at  law.  It,  by  the  first  section  of 
the  Practice  act,  provides  that  the  first  process  in  such  cases 
shall  be  a  summons,  or,  in  some  cases,  a  capias;  but  the 
chapter  entitled  "Chancery,"  by  the  4th  section  provides,  in 
terms,  that  "the  mode  of  commencing  suits  in  chancery  shall 
be  by  riling  a  bill  of  complaint  with  the  clerk  of  the  proper 
court,  setting  forth  the  nature  of  the  complaint."  This 
neither  requires  a  summons,  nor  that  it  be  delivered  to  the 
sheriff,  nor  service,  to  be  the  commencement  of  the  suit. 
This  is,  in  such  cases,  the  expression  of  the  authoritative 
will  of  the  law-making  power,  and  why  should  we  suppose 
that  body  intended  that  in  the  commencement  of  an  action 
at  law  there  should  be  more  than  a  prcecipe  filed  and  a  sum- 
mons issued?  We  can  not  reasonably  suppose  that  body 
intended  that  the  bar  of  the  statute  should  be  arrested  in 
the  one  case  by  merely  filing  a  bill  of  complaint,  and  in  the 
other  require  more  than  the  issuing  of  a  summons.  The 
rule  as  to  the  mode  of  its  arrest  should  be  the  same  in  both 
proceedings. 

The  ancient  common  law  practice  has  been  referred  to  as 
bearing  on  this  question.  That  has  never  prevailed  in  this 
State.  Our  practice  has  from  the  first  been  regulated  by 
statute,  substantially  as  it  is  at  present.  Moreover,  the  prac- 
tice of  the  English  court,  until  simplified  by  modern  statutes, 
was  intricate,  artificial,  and  highly  technical.     It  had  fictions 
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and  useless  forms  that  rendered  it  cumbersome,  that  were 
not  adapted  to  the  promotion  of  justice, — the  great  purpose 
for  which  courts  were  created  and  are  maintained.  But 
even  under  that  system  there  are  decisions  that  in  principle 
hold  the  issuing  and  return  of  a  writ  or  latitat  arrested  the 
running  of  the  statute.  In  Harris  v.  Woolford,  6  T.  K.  618, 
it  was  held  if  the  writ  was  issued  and  returned  by  the  sheriff, 
the  suit  was  commenced.  Afterwards  the  2  W.  4,  c.  39,  sec. 
12,  was  adopted,  and  it,  like  our  statute,  required  the  pre- 
cise day  of  issuing  mesne  process  to  be  inserted  therein,  and 
the  rule  of  Hil.  Term, -4  W.  4,  required  the  issue  and  record 
and  writ  to  state  the  text  of  the  writ  in  those  proceed- 
ings. (Chitty's  Practice,  vol.  3,  p.  139.)  And  these  rules 
require  that,  in  making  up  the  record  for  nisi  prius,  the  date 
of  the  first  writ  must  be  inserted.  In  Alston  v.  Underhill, 
1  Cromp.  &  M.  492,  it  was  held,  that  "since  the  late  act  of 
Parliament  there  is  no  doubt  that  the  suing  out  the  summons 
is  the  commencement  of  the  suit  for  every  purpose." 

There  are  cases  in  the  New  York  courts  which  hold  that 
the  summons  must  be  issued  and  delivered  to  the  sheriff  for 
service, — in  fact,  this  seems  to  be  the  rule  in  their  courts. 
But  the  rule  is  not  inflexible.  It  is  merely  a  rule  of  evidence 
to  prove  the  intention  of  the  plaintiff  to  implead  the  defend- 
ant. So,  in  Beekman  v.  Satterlee,  5  Cow.  525,  where  the 
plaintiff  handed  the  summons  to  the  sheriff,  with  the  direc- 
tion not  to  serve  it,  the  court  held  this  manifested  the  inten- 
tion to  sue,  and  stop  the  running  of  the  statute,  and  it  had 
that  effect.  So  in  that  State,  all  that  is  required  is,  that  the 
issuing  of  the  writ  shall  be  with  the  intention  to  commence 
the  suit.  In  the  case  of  Gardner  v.  Webber,  17  Pick.  407, 
it  was  held  that  where  the  writ  was  filled  up  before,  but  not 
served  until,  the  time  of  the  bar  of  the  statute  had  run,  the 
action  was  commenced  in  time.  In  United  States  Bank  v. 
Lyle,  10  Gill  &  Johns.  326,  it  was  held  that  the  docketing 
of  the  action,  with  directions  to  the  clerk  to  issue  process, 
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is  the  commencement  of  the  action,  and  saves  it  from  the  bar 
of  the  statute.  So  it  was  held  in  Hail  v.  Spencer,  1  Angell, 
E.  G.  17,  that  the  issuing  of  the  writ  saved  the  action  from 
the  bar  of  the  statute. 

There  are  other  courts  that  hold,  with  the  New  York  courts, 
that  the  writ  must  be  issued,  placed  in  the  hands  of  and  re- 
turned by  the  sheriff,  to  show  an  action  was  commenced  when 
the  writ  was  issued ;  but  quite  as  many  and  as  respectable 
courts  hold  that  the  suit  is  commenced  when  the  summons 
is  issued,  and  we  think  they  are  supported  by  better  reason, 
and  believing  so,  we  can  not  overrule  the  former  decisions  of 
this  court.  We  therefore  must  hold  that  this  action  was 
brought  in  time  to  prevent  the  bar  specified  in  the  policy, 
and  the  circuit  court  erred  in  the  instruction  given  to  the 
jury,  and  the  Appellate  Court  in  affirming  the  judgment  of 
that  court. 

The  judgment  of  the  Appellate  Court  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Mulkey,  dissenting: 

I  do  not  believe  a  party,  by  merely  taking  a  summons  out 
of  the  clerk's  office,  without  delivering  it  to  some  one  author- 
ized by  law  to  serve  it,  and  keeping  it  under  his  own  control 
for  a  while,  and  then  returning  it  into  the  clerk's  office,  as 
was  done  in  this  case,  can  thereby  arrest  the  running  of  the 
Statute  of  Limitations,  and  for  this  reason  I  respectfully 
dissent  from  the  opinion  of  the  majority  of  the  court  in  this 
case.  It  is  true  this  court  has  frequently  said  that  the 
issuing  or  suing  out  of  a  summons  is  the  commencement  of 
a  suit,  but  I  hold  the  mere  writing,  signing  and  sealing  of 
the  writ,  and  placing  it  in  the  hands  of  the  plaintiff  or  his 
attorney,  by  the  clerk,  is  not,  within  the  meaning  of  our  limi- 
tation laws,  the  issuing  or  suing  out  of  a  writ.  In  addition 
to  this,  it  must,  in  my  judgment,  be  placed  in  good  faith  into 
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the  hands  of  the  proper  officer  for  service.  To  hold  other- 
wise, it  seems  to  me,  is  to  place  it  in  the  power  of  a  party  to 
arrest  the  running  of  the  statute  indefinitely,  till  the  defend- 
ant's witnesses  die,  or  remove  to  parts  unknown,  and  by  this 
means  the  grossest  injustice  might  be  perpetrated.  The 
conclusion  of  the  lower  courts  being  in  accord  with  my  own 
views  on  the  question,  I  think  the  judgment  of  the  Appellate 
Court  should  be  affirmed. 


Stewart  Patterson 

v. 

George  M.  Pullman  et  al. 

Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Chanceey — under  bill  to  construe  deed,  court  may  declare  it  void. 
On  a  bill  filed  by  a  guardian  of  a  minor  to  have  a  construction  of  a  deed  of 
trust  given  by  the  minor's  mother  in  her  lifetime,  and  a  declaration  of  the 
ward's  rights  under  it,  the  court  may  pass  upon  the  validity  of  the  trust  deed, 
and  if  it  is  found  void  and  inoperative,  it  would  be  the  duty  of  the  court  to 
so  declare  in  its  decree.  To  construe  a  deed  or  other  instrument  is  nothing 
more  than  declaring  its  legal  effect. 

2.  Infant — who  may  prosecute  or  defend  suits  for  infants.  Ordinarily 
the  guardian  is  the  proper  person  to  represent  his  ward  in  all  legal  proceed- 
ings, and  he  should  do  so  unless  some  good  reason  appears  to  the  contrary, 
of  which  the  court  in  which  the  proceeding  is  instituted  or  is  proposed  to  be 
brought  is  the  judge. 

3.  In  sec.  18,  chap.  64,  Rev.  Stat.,  relating  to  guardians  and  wards,  the 
words  "appoint  or  allow  any  person,  as  next  friend"  for  a  minor,  to  com- 
mence or  defend  any  suit,  etc.,  clearly  show  that  the  court  is  clothed  with  a 
discretion  in  appointing  or  allowing  one  other  than  the  guardian  to  institute 
or  defend  a  suit  on  behalf  of  an  infant.  This  discretion  is  necessary  to  pre- 
vent many  suits  in  reference  to  the  same  subject  matter  being  brought  in 
behalf  of  an  infant. 

4.  Same— person  representing  infant  should  be  a  suitable  one.  As  an 
infant,  when  properly  in  court,  is  bound  by  its  decrees  or  judgments  the 
same  as  adults,  it  is  important  that  none  but  a  suitable  person  should  be  per- 


1882.]  Patterson  v.  Pullman  et  al.  81 

Statement  of  the  case. 

mitted  to  institute  or  defend  suits  on  its  behalf,  and  there  should  clearly  be 
no  conflicting  interests  between  the  infant  and  the  party  representing  him. 

5.  In  this  case  the  guardian  of  a  minor  brought  a  suit  in  equity  in  his 
ward's  name  to  have  a  deed  of  trust  of  his  deceased  mother  construed, 
and  the  infant's  rights  in  the.  property  named  in  the  deed  ascertained  and 
declared,  in  which  the  minor's  father,  who  had  formerly  been  the  guardian 
of  the  minor,  filed  a  cross-bill  seeking  to  have  the  trust  deed  declared  void, 
and  claiming  a  life  estate  in  the  property  as  tenant  by  the  curtesy.  On  the 
hearing  of  the  cross -bill  it  was  dismissed,  and  thereupon  the  father,  as  next 
friend  of  his  son,  filed  a  bill  seeking  to  have  the  trust  deed  set  aside,  alleging 
that  the  interests  of  his  son  were  not  properly  protected  by  the  guardian's 
bill,  and  making  the  guardian  a  party.  On  motion  of  the  guardian,  and  upon 
affidavit  showing  these  facts,  and  also  the  removal  of  the  father  as  guardian 
by  the  county  court,  the  circuit  court  dismissed  the  second  bill  brought  by 
the  father,  it  appearing  that  the  time  for  suing  out  a  writ  of  error  by  the 
father  to  review  the  decree  dismissing  his  cross-bill  had  not  expired:  Held, 
that  as  the  ward's  interest  could  be  as  well  protected  in  the  prior  suit  as  in 
the  last  one,  and  as  the  father  had  claimed  an  interest  adverse  to  his  son, 
there  was  no  abuse  of  discretion  in  the  court  in  refusing  to  allow  the  father 
to  prosecute  the  second  suit,  and  in  dismissing  the  same. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

In  1863,  Mary  Clark,  Jane,  Hannah,  and  Helen  Stewart, 
the  daughters,  and  Fanny  Matthews,  the  grand- daughter,  of 
Hart  L.  Stewart,  became  seized,  as  tenants  in  common,  of 
certain  real  estate  in  the  city  of  Chicago.  Mary  Clark,  who 
died  January  11,  1871,  devised  her  interest  to  Hart  L. 
Stewart,  in  trust  for  Stewart  Clark.  Jane,  Hannah  and 
Helen,  on  the  26th  of  October,  1871,  conveyed  their  interests 
to  George  M.  Pullman,  in  trust  for  Hart  L.  Stewart,  their 
father,  during  his  life,  with  remainders  over  to  the  daughters 
in  fee,  subject  to  certain  limitations  not  necessary  to  be 
noticed.  In  1878  an  agreement  was  entered  into  with  the 
owners  of  the  other  two-fifths,  by  which  Pullman  was  given 
the  exclusive  management  of  the  property.  Jane,  who  was 
married  to  John  C.  Patterson,  December  22,  1873,  died  intes- 
tate, January  6,  1875,  leaving  Stewart  Patterson,  the  com- 
plainant, her  sole  heir.  On  the  29th  of  October,  1881,  John 
6—104  III. 


82  Patterson  v.  Pullman  et  al.  [Sept. 


Statement  of  the  case. 


C.  Patterson,  as  the  next  friend  of  the  said  Stewart  Patterson, 
his  infant  son,  filed  the  present  bill,  in  which  the  foregoing 
facts  are  made  to  appear. 

The  bill  also  charges  that  the  deed  of  trust  to  Pullman 
was  not  delivered  until  after  the  death  of  complainant's 
mother,  and  that  the  same  is  void  as  to  him ;  that  complain- 
ant is  entitled  to  a  present  one-fifth  interest  in  the  property; 
that  there  has  been  a  general  mismanagement  of  the  estate 
on  the  part  of  Pullman  and  Stewart,  to  the  injury  of  com- 
plainant ;  that  there  was  then  pending  in  the  same  court  a 
bill,  filed  in  the  name  and  on  behalf  of  complainant,  touching 
the  same  matters,  by  James  B.  Galloway,  the  then  guardian 
of  complainant,  which  does  not  properly  set  forth  and  protect 
the  rights  and  interests  of  complainant,  and  that  the  court 
for  that  reason  should  require  the  bill  to  be  amended  so  as 
to  truly  present  the  rights  of  complainant.  All  the  persons 
living,  heretofore  mentioned,  are  made  parties  to  the  bill, 
and  there  is  a  prayer  for  an  accounting,  appointment  of  a 
receiver,  and  for  general  relief.  Galloway  appeared  as  guar- 
dian, and  entered  a  formal  motion  in  the  name  of  his  ward, 
the  complainant,  to  dismiss  the  bill.  Similar  motions  were 
subsequently  entered  by  the  other  defendants  in  their  own 
names. 

The  evidence  offered  in  support  of  these  motions  shows 
that  upon  the  death  of  complainant's  mother,  Patterson  was 
appointed  guardian  of  the  complainant  by  the  county  court 
of  Cook  county,  and  that  subsequently,  on  the  23d  of  March, 
1877,  by  an  order  of  that  court,  he  was  removed  from  his 
office  of  guardian  and  his  letters  of  guardianship  revoked ; 
that  on  the  8th  of  April,  1878,  the  same  court  appointed 
Galloway  guardian  of  the  estate  of  complainant,  and  that  he 
qualified  and  entered  upon  his  duties  as  such ;  that  upon  his 
appointment  he  had  various  interviews  with  Patterson  and 
Stewart  with  respect  to  his  ward's  estate,  in  which  Patterson 
claimed  to  have  a  life  estate  in  the  fifth  of  the  property 
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belonging  to  his  son  as  tenant  by  the  curtesy,  and  in  which 
he  further  claimed  that  the  trust  deed  to  Pullman  was  void ; 
that  Galloway  thereupon  took  advice  from  counsel,  and  came 
to  the  conclusion  that  the  Pullman  deed  was  valid,  and  that 
it  was  for  the  best  interest  of  his  ward  that  the  same  should 
be  sustained;  that  upon  informing  himself  as  to  the  con- 
dition of  his  ward's  estate,  he,  as  his  guardian  and  next 
friend,  filed  a  bill,  which  was  then  pending,  against  Pullman, 
as  trustee  under  said  deed,  praying  for  an  account  and  a  con- 
struction of  the  deed,  and  making  Patterson,  and  the  other 
persons  then  before  the  court,  parties  to  the  bill ;  that  Pat- 
terson filed  a  cross-bill,  setting  up  most  of  the  same  matters 
sought  to  be  litigated  by  the  bill  then  pending,  and  asking 
the  Pullman  deed  to  be  declared  void;  that  many  days 
were  spent  in  taking  testimony,  when  the  cause  was  finally 
brought  to  a  hearing  on  the  cross-bill,  resulting  in  a  decree 
dismissing  the  same,  from  which  decree  there  had  never  been 
any  appeal ;  that  all  the  parties  then  before  the  court  were 
made  parties  to  said  cross-bill;  that  the  cause  upon  the 
original  bill  had  been  referred  to  the  master,  and  he  had 
taken  an  account  and  had  reported  the  same,  together  with 
the  proofs,  to  the  court,  and  that  the  cause  was  then  pending 
for  further  consideration.  Under  these  circumstances  the 
court  sustained  the  motions  to  dismiss  the  bill,  and  entered 
a  decree  accordingly,  to  reverse  which  Patterson  has  appealed 
to  this  court. 

Mr.  John  C.  Patterson,  for  the  appellant : 

A  statutory  guardian  has  no  authority  to  make  answer  for 
an  infant,  and  a  next  friend  is  only  authorized  to  prosecute 
the  rights  of  an  infant,  not  defend  them.  On  the  question  of 
the  authority  of  such  guardians  in  cases  involving  title  to 
real  estate,  see  Mueller  v.  Benner,  69  111.  108. 

There  should  have  been  a  reference  to  a  master  to  inquire 
whether  the  present  bill,  or  the  bill  of  Galloway,  the  guar- 
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dian,  was  more  advantageous  to  the  interests  of  the  infant. 
1  Daniell's  Chancery  Pleading  and  Practice,  70. 

The  guardian  of  an  infant  has  no  right  to  affirm  or  dis- 
affirm title  to  real  estate.     Mueller  v..  Benner,  69  111.  108. 

It  was  the  duty  of  the  next  friend  or  guardian  to  assert  all 
the  rights  of  the  infant  in  this  property,  and  if  he  fails  in 
this  duty,  either  through  ignorance  or  design,  the  infant 
ought  not  to  be  prejudiced.  The  law  has  not  left  the  title  to 
an  infant's  property  to  guardians  or  next  friends  for  adjudi- 
cation. 

Messrs.  Dexter,  Herrick  &  Allen,  and  Messrs.  Monroe 
&  Ball,  for  the  appellees : 

Appellant  does  not  claim  to  have  acted  under  any  previous 
order  or  appointment  of  court,  and  his  mere  relationship  to 
the  infant  gave  him  no  right  to  act  as  his  next  friend  which 
any  other  person  would  not  have  had.  1  Blackstone's  Com- 
mentaries, 464 ;   Guild  v.  Cranston,  8  Cush.  507. 

But  Galloway,  as  guardian,  had  not  merely  the  implied 
authority  of  next  friend,  but  express  statutory  authority  to 
"appear  for  and  represent  his  ward  in  all  legal  proceedings." 
Piev.  Stat.  chap.  64,  sec.  18. 

In  the  exercise  of  the  power  over  suits  by  infants,  courts 
have  removed  the  next  friend  and  appointed  another  in  his 
place.  (Ward  v.  Ward,  3  Merivale,  706.)  They  have  re- 
fused to  permit  him  to  withdraw  -from  the  case  without  a 
reference  to  the  master  to  see  whether  it  is  proper.  (Milling 
v.  Milling,  4  Madclox,  261.)  They  have  revoked  his  authority 
and  stayed  the  suit  indefinitely,  (Da  Costa  v.  Da  Costa,  3  P. 
Wms.  140,)  or  dismissed  the  suit  altogether.  (Fox  v.  Suwer- 
krop,  1  Beav.  583.)  And  when  there  were  two  suits,  dis- 
missed the  one  and  retained  the  other.  (Gage  v.  Safford,  1 
Yes.  Sr.  545.)  The  power  has  been  exercised  on  the  ground 
that  the  next  friend  was  an  unfit  person  by  reason  of  his 
habits,  (Walker  v.  Else,  7  Simons,  234,)  or  that  he  was  actu- 
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ated  by  selfish  motives,  and  seeking  to  accomplish  personal 
ends,  (Sale  v.  Sale,  1  Beav.  586,)  on  the  ground  the  suit  was 
not  for  the  benefit  of  the  minor,  (Nalder  v.  Hawkins,  2 
M.  &  K.  243,)  or  when  the  interests  of  the  next  friend  were 
adverse  to  the  infant.     Peyton  v.  Bond,  1  Simons,  391. 

The  filing  of  the  present  bill  was  an  unauthorized  interfer- 
ence with  the  action  of  the  legally  appointed  guardian  of  the 
minor.  It  was  in  direct  denial  and  violation  of  the  authority 
and  jurisdiction  which  the  circuit  court  had  already  acquired 
over  the  ward  and  his  estate  in  the  then  pending  suit.  Hart- 
man  v.  Hartman,  59  111.  103 ;   2  Story's  Eq.  Jur.  35. 

No  formal  order  appointing  a  guardian  ad  litem  is  neces- 
sary. It  is  enough  that  there  should  be  in  court  some 
competent  person  to  look  after  the  infant's  rights,  and  he 
should  be  recognized  by  the  court  as  representing  him. 
Rhodes  v.  Rhodes,  43  111.  239;  Tibbs  Y.Allen,  27  id.  119; 
Uttle  v.  Garrett,  77  id.  444;  Gate  v.  Easley,  2  Stew.  214; 
Beverleijs  v.  Miller,  6  Munf.  99. 

The  evidence  shows  that  appellant  has  an  interest  adverse 
to  the  infant,  and  that  the  bill  was  filed  from  personal 
motives.  The  determination  of  the  question  raised  by  the 
motion  involved  the  exercise  of  a  judicial  discretion,  which 
this  court  can  not  review  except  for  abuse.  2  Daniell's 
Chancery  Practice,  416;  Rowley  v.  Benthuysen,  16  Wend. 
370 ;  Taylor  v.  Delaney,  2  Caine's  Cases,  143 ;  Buell  v.  Street, 
2  Johns.  448. 

Mr.  Henry  B.  Mason,  for  the  appellee  Stewart  Patterson. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

In  the  view  we  take  of  this  case  we  do  not  deem  it  import- 
ant to  inquire  which  of  the  two  bills,  that  filed  by  Galloway, 
or  the  one  in  the  present  case,  is  best  adapted  to  the  con- 
servation of  the  infant's  interests  and  rights.  Perhaps  either 
of  them  is  amply  sufficient  for  that  purpose.     The  chief  object 
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of  the  bill  in  the  present  case  seems  to  have  been  to  obtain  a 
decree  declaring  the  Pullman  deed  void,  and  to  have  the  com- 
plainant's rights  declared  accordingly ;  while  the  bill  filed  by 
Galloway,  as  guardian,  assuming  the  deed  to  be  valid,  seeks 
a  construction  of  it,  and  a  declaration  of  the  complainant's 
rights  under  it.  Under  the  latter  bill,  if  the  court  shall  find, 
as  is  claimed  by  appellant,  the  Pullman  deed  void,  it  will  be 
its  duty,  and  it  will,  doubtless,  so  hold  and  declare  the  com- 
plainant's rights  accordingly.  As  the  object  of  a  bill  to  con- 
strue a  written  instrument  of  any  kind  necessarily  involves 
a  determination  of  its  validity,  we  are  of  opinion  the  chief 
object  of  the  present  bill  was  attainable  under  the  bill  of 
the  guardian,  for  to  construe  a  deed  or  other  instrument  is 
nothing  more  than  declaring  its  legal  effect,  and  if  it  is  void, 
and  consequently  wholly  inoperative,  the  court  would  be 
bound  to  so  declare. 

But  as  before  indicated,  the  decision  of  this  case  does  not 
depend  altogether  upon  the  comparative  merits  of  the  two 
bills.  In  our  opinion  the  real  question  presented  for  our 
determination  is,  did  the  circuit  court  of  Cook  county,  in  dis- 
missing the  bill,  under  the  circumstances  disclosed,  so  abuse 
the  discretion  with  which  the  law  has  clothed  it  in  cases  of 
this  character,  as  to  require  a  reversal  of  the  decree  ?  Ordi- 
narily the  guardian  is  the  proper  person  to  represent  his 
ward  in  all  legal  proceedings,  and  he  should  do  so  unless 
some  good  reason  appears  to  the  contrary,  of  which  the  court 
in  which  the  proceeding  is  instituted,  or  proposed  to  be  insti- 
tuted, is  to  judge,  and  this  is  particularly  so  with  respect  to 
the  bringing  of  suits.  The  18th  section  of  chapter  64,  Eev. 
Stat.,  provides,  the  guardian  "shall  appear  for  and  represent 
his  ward  in  all  legal  suits  and  proceedings,  unless  another 
person  is  appointed  for  that  purpose  as  guardian  or  next 
friend ;  but  nothing  contained  in  this  act  shall  impair  or  affect 
the  power  of  any  court  or  justice  of  the  peace  to  appoint  a 
guardian  to  defend  the  interest  of  a  minor  impleaded  in  such 
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court,  or  interested  in  a  suit  or  matter  therein  pending,  nor 
their  power  to  appoint  or  allow  any  person,  as  next  friend 
for  a  minor,  to  commence,  prosecute  or  defend  any  suit  in 
his  behalf. "  This  provision  of  the  statute  is  but  declaratory 
of  the  law  as  it  existed  before.  The  language  of  the  act 
is,  "appoint  or  allow  any  person  as  next  friend,"  etc.,  thus 
clearly  showing  the  court  is  clothed  with  a  discretion  in 
appointing  or  allowing  one  other  than  the  guardian  to  insti- 
tute or  defend  a  suit  on  behalf  of  an  infant.  The  necessity 
for  this  discretionary  power  on  the  part  of  the  court  is  mani- 
fest. Without  it  any  indefinite  number  of  persons  might 
bring  suits  on  behalf  of  an  infant,  and  all  relating  to  the 
same  subject  matter;  and  as  infants,  when  properly  in  court, 
are,  like  adults,  bound  by  decrees  and  judgments  rendered 
against  them,  it  is  altogether  important  that  none  but  suitable 
persons  should  be  permitted  to  institute  or  defend  suits  on 
their  behalf.  There  should  clearly  be  no  conflicting  interests 
between  the  infant  and  the  party  representing  him. 

In  the  present  case  it  is  not  denied  that  the  appellant,  in 
the  suit  commenced  by  the  guardian,  set  up  an  adverse  claim 
in  his  own  right  to  the  property  of  the  ward.  It  is  true  the 
decree  upon  the  cross-bill  is  a  bar  to  that  claim  so  long  as 
it  remains  in  force,  but  the  time  for  the  prosecution  of  a  writ 
of  error  is  not  passed,  and  moreover,  the  very  fact  of  his 
having  interposed  an  adverse  claim  to  the  property  of  his 
own  child,  which  it  is  conceded  it  inherited  from  its  mother, 
does  not  afford  very  persuasive  evidence  of  his  fitness  to 
represent  the  child  in  a  controversy  about  the  same  property, 
at  least  so  long  as  there  is  any  possibility  of  renewing  his  own 
claim'.  In  the  face  of  these  facts,  without  any  permission 
on  the  part  of  the  court,  he  files  the  present  bill  on  behalf  of 
the  child,  by  which  he  seeks  to  re-litigate,  in  the  same  court, 
the  same  matters  which  were  passed  upon  in  disposing  of 
the  cross-bill  in  the  other  suit,  and  also  other  matters  which 
can  be  fully  considered  and  disposed  of  on  the  hearing  of  the 
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original  bill  in. that  suit,  which  is  still  pending.  Under  these 
circumstances  we  are  unable  to  say  the  court  below  did  not 
properly  exercise  its  discretion  in  dismissing  the  bill.  It  is 
only  when  this  court  is  able  to  say  there  has  been  an  abuse 
of  such  discretion,  that  it  will  interpose. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Eli  Peck  et  al. 

v. 

James  Herrington. 

At  Ottawa,  September  Term,  1882. 

Appeal — in  suit  to  restrain  threatened  injury  to  land.  In  the  case  of  a 
suit  in  chancery  to  restrain  the  defendant  from  inflicting  a  threatened  injury 
upon  the  land  of  complainant,  as,  in  the  matter  of  opening  a  ditch  upon  the 
land  of  defendant,  through  which  the  water  in  certain  ponds,  also  on  the  land 
of  defendant,  would  be  discharged  upon  the  land  of  complainant,  an  appeal 
will  lie  from  a  judgment  of  the  Appellate  Court  to  this  court.  Such  a  suit 
is  not  for  the  recovery  of  money,  and  does  not  fall  within  the  category  of 
cases  in  which  a  right  of  appeal  is  made  to  depend  upon  the  amount  in 
controversy. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kane  county. 

Herrington  exhibited  his  bill  in  chancery  in  the  circuit 
court,  against  Peck  and  Booth,  by  which  it  was  sought  to 
enjoin  the  defendants  from  opening  a  ditch  on  their  own 
lands,  through  which  the  water  of  certain  ponds  on  the  lands 
of  defendants  would  be  discharged  upon  the  lands  of  com- 
plainant. The  circuit  court  dismissed  the  bill.  On  appeal 
to  the  Appellate  Court,  that  court  found  the  facts  differently 
from  the  circuit  court,  in  respect  to  the  threatened  injury  to 
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the  lands  of  complainant,  which  would  result  from  the  open- 
ing of  the  ditch  on  defendants'  land,  and  reversed  the  decree 
dismissing  the  bill,  directing  the  circuit  court  to  enter  a 
decree  in  conformity  to  the  finding  and  opinion  of  the  Appel- 
late Court.  From  the  judgment  of  the  Appellate  Court  the 
defendants  appealed  to  this  court,  and  now  the  appellee 
moves  to  dismiss  this  appeal,  upon  the  ground  that  it  does 
not  appear  from  the  record  that  the  amount  in  controversy 
is  $1000. 

Mr.  B.  C.  Cook,  for  the  motion,  contended  that  while  the  bill 
was  only  for  an  injunction  to  prevent  a  threatened  injury  to 
lands,  yet  the  extent  of  the  injury  so  sought  to  be  prevented 
was  susceptible  of  direct  proof,  and  the  record  should  show 
the  amount  in  controversy,  in  order  that  this  court  might  be 
informed  as  to  the  right  to  maintain  this  appeal.  In  the 
absence  of  such  showing  the  appeal  ought  to  be  dismissed. 

Mr.  Charles  Wheaton,  contra. 

Mulkey,   J. :     This  was  not   a  suit  for  the  recovery  of 

money,  but   simply  to  restrain  a  person  from  inflicting  a 

threatened  injury  on  the  appellee's  land.     It  does  not  fall 

within  the  category  of  any  of  those  cases  in  which  a  right  of 

appeal  is  made  to  depend  upon  the  amount  in  controversy. 

The  case  falls  within  the  residuary  clause  of  the  8th  section 

of  the  Appellate  Court  act,  (Sess.  Laws  1877,   70,)   which 

gives  the  right  of  appeal  from  the  Appellate  Court  to  this 

court  "in  all  other  cases"  not  embraced  in  the  enumeration 

in  the  preceding  part  of  that  section.     We  think  the  appeal 

will  lie. 

Motion  denied. 
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Frederick  Weiss  et  al, 

v. 

The  People  of  the  State  of  Illinois. 

At  Ottawa,  September  Term,  1882. 

Appeal — in  cases  of  misdemeanor — and  what  is  a  misdemeanor.  A 
person  was  indicted  for  keeping  a  common  gaminghouse,  tried,  found  guilty, 
and  a  fine  of  $100  imposed:  Held,  it  was  evident,  from  the  character  of  the 
charge,  together  with  the  penalty  imposed,  the  offence  was  a  mere  misde- 
meanor, and  under  the  act  of  1879,  amendatory  of  the  Practice  act,  an  appeal 
will  not  lie  directly  from  the  trial  court  to  this  court,  but  must  be  taken  to 
the  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Lake  county. 

This  was  an  indictment  for  keeping  a  common  gaming 
house.  A  trial  in  the  court  below  resulted  in  a  conviction 
of  the  defendants,  and  the  penalty  imposed  was  a  tine  of 
$100. 

Mr.  James  McCartney,  Attorney  General,  moved  the  court 
to  dismiss  the  appeal,  on  the  ground  that  the  offence  charged, 
and  of  which  the  defendants  were  convicted,  was  a  mere 
misdemeanor,  and  therefore  the  appeal  should  have  been 
taken  to  the  Appellate  Court,  under  the  act  of  1879,  amend- 
atory of  the  Practice  act,  (Sess.  Laws,  1879,  222,)  which 
provides :  "Appeals  from  and  writ's  of  error  to  circuit  courts, 
*  *  *  in  all  criminal  cases  below  the  grade  of  felony, 
shall  be  taken  directly  to  the  Appellate  Court."  Counsel 
also  cited  section  127  of  the  Criminal  Code,  which  fixes  the 
penalty  for  this  offence :  For  the  first  offence,  not  less  than 
$100 ;  for  the  second  offence,  a  fine  of  not  less  than  $500, 
and  imprisonment  in  the  county  jail  not  less  than  six  months  ; 
for  the  third  offence,  a  fine  of  not  less  than  $500,  and  impris- 
onment in  the  penitentiary  not  less  than  two  nor  more  than 
five  years.     There  is  no  allegation  that  this  was  the  second 
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or  third  offence,  and  the  amount  of  the  fine  imposed  would 
indicate  that  it  was  the  first  offence. 

Scholfield,  J. :  The  indictment  and  conviction  in  this 
case  were  for  a  mere  misdemeanor.  That  is  evident  from 
the  character  of  the  charge,  taken  together  with  the  penalty 
imposed — a  fine  of  $100.  Under  the  act  of  1879,  amenda- 
tory of  the  Practice  act,  (Sess.  Laws,  1879,  222,)  appeals 
from  and  writs  of  error  to  the  circuit  courts,  in  all  criminal 
cases  below  the  grade  of  felony,  are  required  to  be  taken 
directly  to  the  Appellate  Court.  The  offence  of  which  the 
appellant  in  this  case  was  convicted  being  below  the  grade 
of  felony,  we  can  not  entertain  his  appeal.  The  case  should 
have  been  taken  to  the  Appellate  Court. 

Appeal  dismissed. 


Chicago,  Pekin  and  Southwestern  Eailroad  Company 

v. 
The  President  and  Trustees  of  the  Town  of  Marseilles. 

At  Ottawa,  September  Term,  1882. 

Waives  of  an  appeal  bond— its  effect  as  to  perfecting  the  appeal. 
Where  a  party  praying  an  appeal  to  this  court  is  given  time  for  filing  an 
appeal  bond,  the  filing  of  a  waiver  of  such  bond  by  the  appellee  before  the 
expiration  of  the  time  allowed,  and  before  the  filing  of  the  bond,  will  have 
no  effect  whatever  in  the  way  of  perfecting  the  appeal  for  any  purpose,  either 
to  make  it  the  duty  of  the  person  praying  the  appeal  to  take  steps  to  bring 
the  cause  to  a  hearing,  or  to  suspend  the  judgment  in  the  court  below.  The 
parties  remain  in  precisely  the  same  attitude  in  that  regard  they  were  before 
the  filing  of  the  waiver. 

In  this  case  an  appeal  was  prayed  from  the  Appellate  Court 
for  the  Second  District.  The  order  granting  the  appeal,  made 
in  vacation,  was  dated  August  23,  1882,  and  was  filed  in  the 
clerk's  office  August  25.     The  order  allowed  an  appeal  on 
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condition  an  appeal  bond  should  be  filed  within  thirty  days. 
The  cause  was  heard  in  the  Appellate  Court  at  the  May  term, 
1882,  and  a  judgment  of  affirmance  entered  in  vacation  on 
the  8th  day  of  August,  following.  No  appeal  bond  having 
been  filed  by  the  29th  day  of  August,  the  appellee  filed  in  the 
office  of  the  clerk  of  the  Appellate  Court  a  waiver  of  any 
appeal  bond.  On  the  third  day  of  the  present  term  of  this 
court,  the  party  praying  the  appeal  not  having  filed  a  trans- 
cript of  the  record  in  this  court,  or  taken  any  steps  to  bring 
the  case  before  the  court  for  consideration  at  the  present 
term,  the  appellee  now  moves  the  court  to  affirm  the  judg- 
ment of  the  Appellate  Court,  under  the  rule,  or,  on  failure  of 
that  motion,  that  this  appeal  be  dismissed. 

Mr.  Chaeles  Blanchard,  for  the  motion,  contended  that 
the  waiver  of  the  appeal  bond  by  the  appellee  perfected  the 
appeal  as  fully  as  if  the  appeal  bond  had  been  filed  at  that 
time,  and  that  thereby  the  appellant  was  placed  in  such 
position  that  it  was  his  duty  to  take  all  the  steps  in  the  case 
necessary  to  a  hearing  at  the  present  term.  Not  having  per- 
formed that  duty,  this  motion  should  prevail. 

Mr.  Hiram  T.  Gilbert,  contra. 

Craig,  J. :  The  waiver  by  the  appellee  of  the  appeal  bond 
did  not  operate  to  perfect  the  appeal  for  any  purpose,  either 
to  make  it  incumbent  upon  the  party  praying  the  appeal  to 
prepare  the  cause  for  a  hearing  at  the  present  term,  or  to 
suspend  the  judgment  in  the  court  below.  The  parties  are 
in  precisely  the  same  attitude  they  were  before  that  waiver 
was  filed.  There  is  no  appeal  here  for  us  to  act  upon,— 
nothing  to  dismiss.      The  case  will  be   stricken  from  the 

docket. 

Motion  denied. 
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Walter  B.  Scates 

v. 

The  Chicago  and  Northwestern  Eailway  Company. 

At  Ottawa,  September  Term,  1882. 

Certiorari — at  common  law — whether  it  will  lie.  The  common  law  writ 
of  certiorari  will  not  lie  merely  to  bring  in  review  before  the  Supreme  Court 
the  record  and  proceedings  of  an  inferior  court  for  the  correction  of  alleged 
errors  in  the  rulings  upon  questions  of  law  during  the  progress  of  a  trial. 
That  is  the  office  of  an  appeal  or  a  writ  of  error. 

Application  for  the  common  law  writ  of  certiorari. 

Walter  B.  Scates  instituted  a  suit  against  the  Chicago  and 
Northwestern  Eailway  Company,  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  a  passenger  on  a  train 
upon  the  railroad  of  the  defendant  company,  such  injuries 
resulting,  as  was  alleged,  from  the  negligence  of  the  defend- 
ant. A  trial  resulted  in  a  verdict  and  judgment  for  the 
defendant.  On  appeal  to  the  Appellate  Court  that  judgment 
was  affirmed.  The  plaintiff  below  now  enters  his  motion 
that  this  court  will  award  the  common  law  writ  of  certiorari 
to  the  Appellate  Court,  commanding  that  court  to  send  to 
this  court  the  record  and  proceedings  in  this  cause,  to  the 
end  that  this  court  may  review  the  same.  In  support  of  this 
application  the  plaintiff  states  that  he  has  no  right  of  appeal 
or  writ  of  error,  under  the  Appellate  Court  act,  by  means  of 
which  he  can  bring  in  review  the  rulings  of  the  Appellate 
Court  resulting  in  the  affirmance  of  the  judgment.  The 
•plaintiff  further  states  that  he  made  application  in  this  case 
to  the  Appellate  Court,  asking  that  court,  under  a  provision 
in  that  regard  in  the  Appellate  Court  act,  to  certify  to  this 
court,  as  an  important  question  of  law,  the  question  whether 
the  circuit  court  had  the  power  and  legal  right,  on  the  evi- 
dence in  this  case,  to  exclude  the  plaintiff's  evidence  from 
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the  jury,  and  to  instruct  the  jury,  as  it  did,  to  find  for  the 
defendant,  which  application  the  Appellate  Court  denied. 
So  the  plaintiff  says  he  is  wholly  without  remedy  to  obtain  a 
hearing  and  review  of  manifest  errors  complained  of,  by  the 
lower  courts  committed,  by  appeal,  writ  of  error,  or  otherwise 
than  by  a  common  law  writ  of  certiorari. 

Mr.  Walter  B.  Scates,  pro  se: 

In  support  of  this" petition  for  a  writ  of  certiorari  at  com- 
mon law,  as  an  appropriate  remedy  in  this  case,  I  cite  People 
v.  Wilkinson,  13  111.  661 ;  Doolittle  v.  Railroad  Co.  14  id.  382 ; 
Hyslop  v.  Finch,  99  id.  177 ;  Highway  Comrs.  v.  People,  id. 
587.  It  lies  in  cases  where  the  lower  court  had  no  jurisdic- 
tion, or  where  its  proceedings  were  irregular  or  illegal. 

Mr.  B.  C.  Cook,  contra: 

A  common  law  writ  of  certiorari  will  be  granted  only  where 
it  is  shown  that  the  inferior  court  has  exceeded  its  jurisdic- 
tion, or  where  it  is  shown  the  inferior  court  has  proceeded 
illegally,  and  no  appeal  or  writ  of  error  lies.  (Hyslop  v. 
Finch,  99  111.  171.)  The  objection,  taken  to  the  action  in 
this  case  of  the  courts  below  does  not  go  to  the  jurisdiction 
of  those  courts,  nor  to  the  legality  of  the  proceedings  therein, 
but  the  question  is  simply  one  of  alleged  error  in  ruling  upon 
an  instruction  to  the  jury,  and  such  a  question  is  not  review- 
able in  the  mode  proposed. 

Mulkey,  J. :  The  scope  and  purpose  of  this  application 
are  clearly  only  to  bring  in  review  before  this  court  an  alleged 
error  in  the  rulings  of  the  Appellate  Court.  The  objection 
taken  to  the  action  of  that  court  does  not  go  to  the  jurisdic- 
tion of  the  court.  Both  the  circuit  court  and  the  Appellate 
Court  unquestionably  had  jurisdiction  of  the  subject  matter 
of  the  suit  and  of  the  parties.  Nor  is  it  shown  that  either 
court  attempted  to   act   outside  of  that  jurisdiction.     The 
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simple  matter  of  complaint  is,  that  the  circuit  court  erred  in 
excluding  all  the  evidence  given  by  the  plaintiff  on  the  trial 
of  the  cause,  and  instructing  the  jury  to  find  for  the  defend- 
ant, and  that  the  Appellate  Court  affirmed  the  judgment 
resulting  from  such  alleged  erroneous  ruling.  It  can  not  be 
said,  in  any  proper  sense,  that  a  court  exceeds  its  jurisdic- 
tion merely  because  it  may  have  made  erroneous  rulings 
upon  the  law  during  the  progress  of  the  trial,  nor  would  the 
commission  of  such  error  by  the  court  be  regarded  as  pro- 
ceeding illegally,  in  any  such  sense  as  would  authorize  the 
party  to  invoke  the  remedy  now  proposed.  It  is  merely  an 
alleged  error  in  the  proceeding  that  is  complained  of,  and  to 
correct  that  supposed  error  it  is  sought  to .  bring  the  record 
and  proceedings  in  the  case  in  review  before  this  court  in 
this  manner.  Such  is  not  the  office  of  the  common  law  writ 
of  certiorari.  That  can  only  be  done  upon  appeal  or  writ  of 
error.  It  may  be,  as  suggested  by  the  plaintiff,  that  in  this 
case  he  has  no  remedy  by  appeal  or  writ  of  error.  But  that 
circumstance  can  not,  of  itself,  transform  the  common  law 
writ  of  certiorari  into  a  mere  writ  of  error.  The  writ  of  cer- 
tiorari was  never  designed  or  employed  as  a  remedy  merely 
because  there  was  no  right  of  appeal,  or  to  a  writ  of  error. 
To  justify  the  awarding  of  a  writ  of  certiorari  other  elements 
must  exist,  which  are  not  present  in  this  case.  The  motion 
will  be  denied. 

Motion  denied. 

Dickey,  J. :  I  concur  in  denying  the  application  for  a 
common  law  writ  of  certiorari.  No  case  is  made  for  that 
writ.  I  think,  however,  that  upon  cause  shown,  as,  for  pal- 
pable error  on  the  face  of  the  record,  this  court  may,  in  any 
case,  and  in  special  cases  ought  to,  award  a  writ  of  error, 
although  the  right  to  such  writ  be  not  given  by  statute.  I 
concede  to  the  legislature  the  power  to  restrict  the  rights  of 
parties  to  take  an  appeal  or  to  sue  out  a  writ  of  error ;  but 
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I  can  not  concede  the  power  to  deprive  this  court  of  its 
appellate  jurisdiction,  in  any  case.  In  several  cases  in  which 
the  question  has  arisen  as  to  the  right  to  maintain  an  appeal 
to  this  court,  or  to  sue  out  a  writ  of  error  from  this  court, 
under  the  provisions  of  the  Appellate  Court  act  and  the 
Practice  act,  phraseology  has  been  employed  which  would 
seem  to  indicate  that  it  was  a  question  affecting  the  jurisdic- 
tion of  this  court.  The  use  of  that  form  of  expression  I  am 
satisfied  was  inaccurate  and  unnecessary.  The  constitution 
provides  that  the  Supreme  Court  shall  have  original  juris- 
diction in  certain  enumerated  cases,  and  appellate  jurisdiction 
in  all  other  cases.  Of  this  appellate  jurisdiction,  in  my  opin- 
ion, this  court  can  not  be  deprived,  however  competent  it 
may  be  for  the  General  Assembly  to  limit  and  restrict  the 
right  of  a  party  to  demand  a  review  of  his  case  by  the  court 
of  last  resort.  No  doubt  the  right  of  appeal  may  be  taken 
away  altogether,  and  the  right  to  demand  a  writ  of  error  may 
be  restricted,  but  the  power  of  this,  court  to  award  a  writ  of 
error  can  not,  in  any  case,  be  abridged.  In  my  view,  the 
proper  course  for  the  plaintiff  to  pursue,  is,  upon  cause 
shown,  to  move  in  this  court  for  a  writ  of  error,  and  I  think 
this  record  on  its  face  shows  a  case  where  such  a  motion 
ought  to  be  sustained.  I  further  think  that  we  ought  not 
now  to  regard  the  form  of  the  application,  but  that  we  might 
with  propriety,  on  this  application,  award  a  writ  of  error. 
The  party,  by  his  motion,  in  substance  asks  us  to  review  the 
proceeding ; — and  although  he  suggests  a  writ  of  certiorari, 
(which  I  think  is  not  the  appropriate  writ,)  this  suggestion 
might  properly  be  disregarded  and  the  proper  writ  ordered 
to  issue. 
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Ann  Furlong,  Admx. 

v. 

"Margaret  Eiley  et  al. 

At  Ottawa,  September  Term,  1882. 

Keheaeing — postponing  consideration  of.  petition  until  another  cause 
is  heard.  To  postpone  the  decision  upon  an  application  for  a  rehearing 
until  the  consideration  of  another  case  pending,  in  which  similar  questions 
are  supposed  to  be  involved,  would  be  but  allowing,  indirectly,  additional 
arguments  or  suggestions  in  support  of  the  petition  for  rehearing,  after  the 
time  prescribed  by  the  rules  for  the  filing  of  the  petition,  which,  under  the 
prevailing  practice  in  this  court,  will  not  be  allowed,  except  upon  special 
cause  shown. 

Pending  an  application  for  a  rehearing  in  this  cause,  the 
petitioner  moved  the  court  to  stay  a  decision  upon  that  appli- 
cation until  the  court  should  come  to  the  consideration  of  a 
certain  other  case  which  is  on  the  docket  of  the  present  term, 
the  reason  assigned  for  such  request  being  that  the  same 
questions  are  involved  in  the  two  cases,  and  that  these  ques- 
tions have  been  very  fully  argued  in  the  case  now  pending. 

Messrs.  M.  A.  Eorke  &  Son,  for  the  motion. 

Mulkey,  J. :  The  avowed  purpose  of  this  motion  is,  that 
we  may  be  brought  to  consider  arguments  and  authorities 
made  and  presented  in  another  case,  as  bearing  upon  the  ques- 
tions involved  in  the  application  for  a  rehearing  in  this  case. 
This  would  but  be  indirectly  permitting  additional  arguments 
or  suggestions  in  support  of  the  petition  for  rehearing,  after 
the  time  prescribed  by  the  rules  for  the  filing  of  the  petition, 
which,  under  the  prevailing  practice  in  this  court,  will  not  be 
allowed,  except  upon  special  cause  shown.  (Haivley  v.  Sim- 
mons et  al.  101  111.  654.)  We  do  not  find  here  any  special 
reasons  for  deviating  from  the  usual  practice.  The  motion 
will  be  denied. 

Motion  denied. 
7—104  III. 
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Minerva  C.  Cook  ".. 
v. 
John  J.  Cook. 

At  Ottawa,  September  Term,  1882. 

1.  Extension  of  time  to  file  tkansckipt — time  for  making  the 
application.  An  application  for  an  extension  of  time  for  filing  the  trans- 
cript of  the  record  in  this  court,  in  the  case  of  an  appeal,  must  be  made 
within  the  time  prescribed  by  the  statute  for  the  filing  of  such  transcript. 

2.  If  the  party  appealing  is  unable  to  procure  a  complete  transcript  within 
the  time,  as,  where  his  bill  of  exceptions  is  not  signed  by  the  judge  who  tried 
the  cause,  he  should,  within  the  time  limited  by  statute,  file  a  transcript  of 
so  much  of  the  record  as  is  then  obtainable,  and,  within  the  same  time,  move 
for  further  time  in  which  to  bring  in  the  remaining  portion  of  the  record. 
The  fact  that  the  court  below,  in  allowing  the  appeal,  may  have  given  time 
for  filing  the  bill  of  exceptions  beyond  the  time  prescribed  by  law  for  filing 
the  transcript  in  this  court,  can  make  no  difference  in  the  application  of  this 
rule. 

This  cause  came  to  this  court  on  appeal  from  the  circuit 
court  of  Kane  county.  A  transcript  of  the  record  not  hav- 
ing been  filed  in  this  court  within  the  time  prescribed  by  the 
statute,  the  appellee  entered  his  motion,  based  upon  what  is 
known  as  a  "short  record,"  for  a  dismissal  of  the  appeal. 
That  motion  was  allowed.  On  a  subsequent  day  of  the  term 
Mr.  J.  H.  Mayborne,  in  behalf  .of  the  appellant,  moved  the 
court  to  set  aside  the  order  of  dismissal,  and  to  continue  the 
cause,  to  the  end  that  appellant  may  have  reasonable  time* 
in  which  to  file  a  transcript  of  the  record  in  this  court.  The 
facts  upon  which  this  motion  is  founded,  as  disclosed  by  affi- 
davit, are  as  follows :  The  judgment  appealed  from  was 
rendered  on  the  9th  day  of  June,  1882.  Ninety  days  were 
allowed  to  appellant  in  which  to  file  an  appeal  bond  and  a 
bill  of  exceptions.  The  appeal  bond  was  filed  about  the  first 
day  of  September.  The  bill  of  exceptions  in  the  case  was 
prepared  and  agreed  upon  by  counsel  about  the  5th  or  6th 
day  of  September,  within  the  time  allowed  by  the  court  below 
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for  filing  the  same,  but  appellant's  counsel  was  unable  to 
present  the  bill  of  exceptions  to  the  judge  who  tried  the 
cause,  to  be  signed  by  him,  within  the  time  fixed  by  the 
court,  for  the  reason  said  judge  was  absent  from  the  State, 
so  that  the  bill  of  exceptions  was  not  signed  until  the  15th 
day  of  the  present  month,  September,  when  it  was  filed  in 
the  office  of  the  clerk  of  the  court  below.  It  is  further  stated 
that  the  clerk  of  that  court  is  now  preparing  the  transcript 
of  the  record. 

Ceaig,  J. :  The  facts  stated  do  not  take  the  case  out  of 
the  rule  that  an  application  for  an  extension  of  time  to  file 
the  transcript  of  the  record  in  this  court,  in  the  case  of  an 
appeal,  must  be  made  within  the  time  prescribed  by  the 
statute  for  the  filing  of  such  transcript.  It  is  not  made  to 
appear  here  at  what  date  the  term  of  the  court  at  which  the 
judgment  appealed  from  was  rendered,  came  to  a  close,  but 
we  will  assume,  for  the  purposes  of  this  motion,  in  the 
absence  of  anything  showing  the  contrary,  that  twenty  days 
intervened  between  the  last  day  of  that  term  and  the  sitting 
of  this  court.  That  being  the  case,  a  complete  transcript  of 
the  record  should  have  been  filed  on  or  before  the  second  day 
of  the  present  term.  Or,  if  the  appellant  was  unable  within 
that  time  to  procure  a  complete  transcript,  then  she  should 
have  filed  a  transcript  of  so  much  of  the  record  as  could  be 
obtained,  and  within  the  time  so  prescribed  for  filing  the 
transcript  she  should  have  made  an  application  for  an  exten- 
sion of  time  to  complete  the  record.  The  matter  of  the  court 
below  allowing  the  appellant  ninety  days  within  which  to  file 
the  appeal  bond,  and  the  bill  of  exceptions,  thus  extending 
beyond  the  time  prescribed  by  law  for  filing  the  record  in 
this  court,  can  make  no  difference.  The  appellant  should 
have  filed  in  proper  time  a  transcript  of  so  much  of  the  record 
as  was  then  obtainable,  had  the  cause  placed  upon  the  docket, 
and  then  entered  a  motion  for  further  time  in  which  to  bring 
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in  the  remaining  portion  of  the  record.     Not  having  filed  a 

complete  transcript  within  the  time  prescribed  by  the  statute, 

or  a  transcript  of  so  much  of  the  record  as  could  be  obtained, 

and  asked  for  further  time  to  complete  the  same,  within  the 

requirement  of  the  rule,  the  appellee  was  entitled  to  have 

the  appeal  dismissed. 

Motion  denied. 


John  McGowan  et  al. 
v.. 

The  People  op  the  State  of  Illinois. 

At  Ottawa,  September  Term,  1882. 

1.  "Weit  of  ebeoe  in  criminal  case — escape  of  prisoner.  Where  a 
person  who  has  been  convicted  upon  a  criminal  charge  has  sued  out  a  writ  of 
error,  and  pending  the  writ  makes  his  escape  from  the  custody  of  the  law,  it 
is  within  the  discretion  of  the  court  whether  it  will  proceed  to  the  hearing  of 
the  cause  while  the  escaped  prisoner  is  still  at  large. 

2.  The  better  practice  is,  that  the  cause  shall  not  proceed  to  a  hearing 
while  the  person  to  be  affected  is  not  within  the  jurisdiction  of  the  court, 
either  actually,  by  being  in  custody,  or  constructively,  by  being  on  bail,  to 
respond  to  its  judgment. 

3.  In  the  particular  case,  upon  motion  to  dismiss  the  writ  of  error  sued 
out  by  a  person  who  had  been  convicted  of  a  criminal  offence,  upon  the 
ground  that  he  had  broken  jail  and  escaped,  and  was  still  at  large,  the  court 
refused  to  dismiss  the  writ  at  once,  but  ruled  that  if  the  plaintiff  in  error 
should  not  in  some  way  be  brought  into  custody  by  the  first  day  of  the  next 
succeeding  term  of  the  court,  the  writ  of  error  would  be  dismissed. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county. 

John  McGowan  and  Thomas  Garrity  were  indicted,  and 
upon  a  trial  were  convicted  of  the  crime  of  burglary,  and 
were  duly  sentenced  to  serve  a  term  in  the  penitentiary. 
After  their  trial  and  conviction  the  defendants  sued  out  this 
writ  of  error  to  bring  in  review  the  rulings  and  judgment  of 
the  court  below.     It  is  now  made  to  appear  to  the  court  that 


1882.]  McGowan  et  al.  v.  The  People.  101 

Briefs  of  Counsel.     Opinion  of  the  Court. 

since  the  suing  out  of  the  writ  of  error  the  prisoners  have 
escaped  from  the  county  jail  of  La  Salle  county,  in  which 
they  were  still  imprisoned,  and  as  yet  they  have  not  been 
recaptured,  nor  have  they  voluntarily  returned  to  the  custody 
of  the  proper  officer. 

Mr.  James  McCartney,  Attorney  General,  thereupon  moves 
the  court  to  dismiss  the  writ  of  error,  upon  the  ground  that 
the  writ  will  not  be  heard  when  the  parties  suing  it  out  have 
escaped  from  the  jurisdiction  of  the  court,  and  are  standing 
in  defiance  of  the  law  and  its  officers,  citing  Anon.  31  Me. 
592;  Chitty's  Crim.  Law,  751 ;  Sherman  v.  Commonwealth, 
14  Gratt.  687;  Regina  v.  Caudwell,  17  Q.  B.  503,  (6  Eng. 
Law  &  Eq.  352 ;)   1  Bishop's  Crim.  Prac.  277. 

Mr.  L.  W.  Brewer,  State's  Attorney,  also  for  the  People, 
in  support  of  the  motion,  cited  the  following  additional 
authorities :  Wharton's  Crim.  PI.  and  Prac.  774  a,  (8th 
ed.) ;  Smith  v.  United  States,  94  U.  S.  97 ;  Commonwealth  v. 
Andrews,  97  Mass.  543 ;  People  v.  Genet,  59  N.  Y.  80 ;  Left- 
wich  v.  Commonwealth,  20  Gratt.  716. 

Scott,  Ch.  J. :  The  plaintiffs  in  error  are  in  no  position 
to  invoke  the  judgment  of  this  court  in  respect  to  the  errors 
alleged  to  have  been  committed  on  their  trial  and  conviction 
in  the  court  below.  They  do  not  stand  ready  to  abide  that 
judgment  when  pronounced,  but  since  suing  out  the  writ 
they  have  broken  jail,  and  fled  from  the  custody  of  the 
officer,  and  are  standing  in  defiance  of  the  law  and  its 
officers.  It  is  a  matter  within  the  discretion  of  the  court 
whether  we  will  hear  the  writ  under  these  circumstances. 
The  better  practice  clearly  is,  that  the  cause  shall  not  pro- 
ceed to  a  hearing  when  the  persons  to  be  affected  are  not 
within  the  jurisdiction  of  the  court  to  answer  to  its  judg- 
ment, but  are  in  the  attitude  of  fugitives  from  justice. 
While  it  is  not  essential  to  the  validity  or  binding  force  of 
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any  judgment  which  maybe  rendered  by  this  court  upon 

exceptions  presented  by  one  who  has  been  convicted  upon  a 

criminal  charge,  that  he  should  be  present  in  court,  either 

at  the  hearing  of  the  cause  or  upon  the  rendering  of  the 

judgment,  yet  it  would  be  idle  for  the  court  to  proceed  to 

determine  the  questions  presented,  when  the  possibility  of 

enforcing  whatever  judgment  it  might  pronounce  must  depend 

upomthe  option  of  the  fugitives  to  return  into  custody,  or 

upon  the  remote  chances  of  their  ultimate  recapture  by  the 

officers   of  the  law.     Before  the  powers   of  the   court  can 

appropriately  be  called  into  action  in  a  criminal  procedure 

like  this,  the  person  to  be  affected  by  the  judgment  ought  to 

be  within  the  control  of  the  court  below,  either  actually,  by 

being  in  custody,  or  constructively,  by  being  on  bail.     The 

reason  of  the  rule  is  obvious.     Should  a  hearing  of  the  cause 

result  in  an  affirmance  of  the  judgment  below,  the  escaped 

prisoners  would  not  be  likely  to  return  voluntarily  to  meet 

the   execution  of   the   sentence.     Should  a  reversal  result, 

they  might  return  and  submit  to  another  trial,  or  not,  as  the 

grounds  of  the  decision  might  suggest  to  them  the  prudence 

of  one  or  the  other  course  of  action.     We  do  not  think  it 

would  subserve  the  ends  of  justice  to  permit  persons  charged 

with  crime  to  speculate  in  this  manner  upon  their  chances 

of  escape  or  conviction.     Persons  appealing  to  this  court  for 

redress  should  stand  in  an  attitude  to  accept  and  abide  the 

result,   whatever  that  may  be.     The  authorities  upon  the 

question  are  in  harmony  with  the  reason  of  the  rule,  as  will 

appear  by  an  examination  of  the  cases  cited  by  counsel. 

We  will  not  dismiss  the  writ  of  error  at  this  time,  but  if 

the  plaintiffs  in  error  shall  not  return  and  submit  themselves 

to  the  custody  of  the  law,  or  in  some  other  way  be  brought 

within  the  control  of  the  proper  officer,  by  the  first  day  of 

the  next  term  of  this  court,  then  the  writ  of  error  will  be 

dismissed.  „  7 

Mule  nisi. 
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William  Ennor 

v. 

Galena  and  Southern  Wisconsin  Eailroad  Company,  use,  etc. 

At  Ottawa,  September  Term,  1882. 

Appeal  bond — liability  thereon — sufficiency  as  to  amount.  A  judgment 
was  rendered  in  the  trial  court  for  $5668.  On  an  appeal  to  the  Appellate 
Court  an  appeal  bond  was  given  in  the  sum  of  $7000.  The  judgment  was 
affirmed  on  that  appeal,  and  on  a  further  appeal  to  the  Supreme  Court  an 
appeal  bond  in  the  sum  of  only  $500  was  given.  On  the  question  whether 
the  latter  bond  was  for  a  sufficient  amount,  it  was  considered  that  in  case  of 
an  affirmance  by  this  court  of  the  judgment  of  the  Appellate  Court,  the 
appeal  bond  given  on  the  appeal  from  the  trial  court  would  stand  as  security 
for  the  judgment  rendered  in  that  court,  and  as  the  appeal  bond  given  on 
the  appeal  to  the  Supreme  Court  was  sufficient  in  amount  to  cover  the  costs 
in  this  court,  that  was  all  that  was  required. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard,  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county. 

The  judgment  in  this  case,  as  rendered  in  the  circuit  court, 
was  for  the  sum  of  $5668,  which,  with  interest  and  costs, 
amounted  to  nearly  $7000.  On  granting  the  appeal  from 
the  circuit  court  to  the  Appellate  Court  the  appeal  bond  was 
required  to  be  given  in  the  penalty  of  this  latter  sum,  and 
the  bond  was  so  executed.  The  judgment  rendered  in  the 
circuit  court,  on  the  appeal  to  the  Appellate  Court,  was 
affirmed.  Then,  upon  the  appeal  from  the  Appellate  Court 
to  this  court,  the  appeal  bond  was  required  to  be  given  in 
the  penal  sum  of  only  $500.  The  appellee  now  moves  the 
court  to  dismiss  the  appeal,  on  the  ground  of  the  alleged 
insufficiency  of  the  appeal  bond  in  respect  to  the  amount  of 
the  penalty,  it  being  contended  the  bond  should  have  been 
given  in  a  penal  sum  large  enough  to  secure  to  him  the 
amount  of  his  claim — some  $7000. 
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Sheldon,  J. :  This  motion  seems  to  be  made  on  a  misap- 
prehension as  to  the  effect  of  the-  appeal  bond  given  on  the 
appeal  from  the  circuit  court  to  the  Appellate  Court,  stand- 
ing as  a  security  for  the  amount  of  the  judgment  appealed 
from.  The  adequacy  of  that  bond,  as  respects  the  amount 
of  the  penalty  in  which  it  is  given,  does  not  seem  to  be 
called  in  question,  or  its  sufficiency  in  any  other  respect. 
The  bond  given  on  the  appeal  to  this  court  is  in  a  sum  suf- 
ficient to  cover  the  costs  in  this  court,  and  in  case  of  an 
affirmance  of  the  judgment  of  the  Appellate  Court,  the  bond 
given  in  the  circuit  court  will  stand  as  security  for  the  pay- 
ment of  the  judgment.  So  the  appellee  has  ample  security 
for  his  judgment,  and  the  costs,  in  the  event  of  his  having 
to  resort  to  such  security,  and  that  is  all  he  can  require.  A 
similar  question  was  before  us  in  McCall  v.  Moss,  100  111. 
461.     The  motion  will  be  denied. 

Motion  denied. 


Stewart  Patterson 

v. 
Hart  L.  Stewart. 

At  Ottawa,  September  Term,  1882. 

Peactice  in  the  Supreme  Court — extension  of  time  for  filing  records — 
time  for  making  application.  An  application  for  further  time  within  which 
to  file  a  transcript  of  the  record,  in  a  case  brought  to  the  Supreme  Court 
by  appeal,  must  be  made  within  the  time  prescribed  by  law  for  filing  such 
transcript. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

The  final  decree  from  which  this  appeal  was  taken  was 
entered  on  the  12th  day  of  June,  1882,  of  the  May  term  of 
the  circuit  court,  which  ended  on  the  10th  day  of  June,  1882, 
so  that  more  than  twenty  days  have  intervened  between  the 
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last  day  of  the  term  at  which  the  decree  appealed  from  was 
entered  and  the  sitting  of  the  present  term  of  this  court.  On 
the  9th  day  of  September,  1882,  being  the  fourth  day  of  the 
present  term,  the  appellant  moved  the  court  for  further  time 
to  file  the  transcript  of  the  record  in  this  case.  The  motion 
was  supported  by  affidavit  setting  forth  the  reasons  for  the 
application. 

Mr.  Henry  B.  Mason,  for  the  motion. 

Messrs.  Dexter,  Herrick  &  Allen,  contra,  citing  Palmer 
v.  Gardner,  77  111.  143 ;  Simpson  v.  Simpson,  3  Bradw.  432 ; 
Jones  v.  Dunton,  5  id.  211 ;   Graff  v.  Reed,  id.  561. 

Scott,  Ch.  J. :  The  application  for  an  extension  of  the 
time  for  filing  the  transcript  of  the  record  comes  too  late. 
This  court  has  repeatedly  held  that  applications  of  this  char- 
acter must  be  made  within  the  time  prescribed  by  the  statute 
for  the  filing  of  the  transcript.  (Adams  v.  Robertson,  40  111. 
40.)  The  act  of  May  24,  1879,  (Sess.  Laws,  221,)  provides : 
"Authenticated  copies  of  records  of  judgments,  orders  and 
decrees  appealed  from,  shall  be  filed  in  the  office  of  the  clerk 
of  the  Supreme  Court  *  *  *  on  or  before  the  second  day 
of  the  succeeding  term  of  said  court :  Provided,  twenty  days 
shall  have  intervened  between  the  last  day  of  the  term  at 
which  the  judgment,  order  or  decree  appealed  from  shall 
have  been  entered  and  the  sitting  of  the  court  to  which  the 
appeal  shall  be  taken."  Here  the  twenty  days  intervened 
the  last  day  of  the  term  of  the  circuit  court  at  which  the 
decree  appealed  from  was  entered,  and  the  first  clay  of  the 
present  term  of  this  court.  The  motion  should  have  been 
made  on  or  before  the  second  day  of  the  term.  It  was  not 
made  until  the  fourth  day,  and  so  comes  too  late.  The  rule 
is  founded  upon  the  statute  prescribing  the  time  within  which 

records  should  be  filed. 

Motion  denied. 
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Asahel  Gage 

v. 

Christian  Schmidt  et  al. 

Filed  at  Ottawa  Nov.  10,  1881 — Rehearing  denied  September  Term,  1882. 

1.  Kemoving  cloud  upon  title — requisites  of  the  bill.  If  the  com- 
plainant in  a  bill  in  chancery,  who  seeks  thereby  to  remove  a  cloud  upon 
title  to  land,  is  in  the  actual  possession  of  the  land,  that  fact  should  be 
alleged  in  the  bill. 

2.  Same — effect  of  a  sale  of  the  land  b.y  party  seeking  the  relief.  A 
sale  of  land  by  the  owner  pending  a  suit  brought  by  him  to  remove  a  cloud 
from  the  title,  will  not  operate  to  defeat  the  suit.  The  decree  obtained  will 
inure  to  the  benefit  of  his  grantee. 

3.  Chanceky  peactice — jurisdiction — of  the  pleadings — waiver.  In 
such  suit,  if  the  fact  of  possession  in  the  complainant  be  not  alleged  in  the 
bill,  the  objection,  to  be  availed  of  on  demurrer  to  the  bill,  should  be  speci- 
fically pointed  out  in  the  demurrer,  according  to  the  practice  in  chancery. 
If  not  made  in  that  mode,  or  by  plea,  or  by  answer,  the  objection  will  be 
deemed  to  have  been  waived. 

4.  The  court  may,  of  its  own  motion,  interpose  the  objection  of  the  want 
of  jurisdiction  over  the  subject  matter  of  a  suit,  at  any  stage  of  the  proceed- 
ing. It  is  otherwise,  however,  as  to  jurisdiction  of  the  parties, — that  must 
be  raised  by  the  pleadings. 

5.  Amendment  op  kecord — on  petition  for  rehearing — whether  allow- 
able, and  on  what  terms.  In  a  suit  in  chancery  to  remove  a  cloud  upon 
title,  which  was  before  this  court  on  error,  the  answer  of  the  complainant  in 
the  original  bill  to  a  cross-bill  filed  by  the  defendant,  as  the  same  appeared 
in  the  original  transcript  of  the  record,  admitted  that  the  defendant  in  the 
suit  was  in  possession  of  the  land,  and  the  case  was  considered  in  the  light 
of  that  admission.  Afterwards,  on  petition  for  rehearing,  a  certified  copy  of 
the  answer  was  filed  with  the  petition,  by  which  it  appeared  possession  in  the 
defendant  was  denied  instead  of  being  admitted,  the  clerk,  in  making  up  the 
transcript  in  the  first  instance,  having  made  the  mistake.  An  amendment  of 
the  record  in  this  court  was  allowed,  in  respect  to  the  discrepancy  between 
the  two  copies  of  the  answer,  on  the  terms  that  complainant  in  the  suit  pay 
all  costs  subsequent  to  the  entry  of  the  previous  judgment  in  the  case. 

6.  Tax  deed — service  of  notice.  The  notice,  required  by  the  constitu- 
tion as  preliminary  to  the  making  of  a  deed  for  land  sold  for  taxes,  served 
upon  a  mere  laboring  man  in  the  employment  of  the  owner,  not  his  business 
agent,  or  in  any  way  authorized  to  receive  such  notice,  will  not  be  regarded 
as  sufficient. 
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7.  Proof  of  title — on  bill  to  remove  a  cloud.  If  it  appear  that  the 
complainant  in  a  bill  in  chancery  to  remove  a  cloud  upon  the  title  to  land,  is 
in  the  actual  possession  of  the  land,  that  will  be  sufficient  proof  of  title  to 
authorize  the  relief  sought,  in  the  absence  of  proof  of  title  in  some  one  else. 

8.  Awarding  execution — in  chancery.  Upon  bill  to  set  aside  certain 
tax  deeds  as  a  cloud  upon  complainant's  title,  where,  upon  granting  the  relief 
sought,  it  is  decreed  that  the  complainant  pay  to  the  defendant  a  certain  sum 
in  redemption  of  the  property  from  the  tax  sale,  the  decree  should  award 
execution  therefor,  and  it  is  error  if  the  decree  omits  to  do  so. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  William  H.  Barnum,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  plaintiff  in  error. 

Messrs.  Decker,  Douglas  &  Kistler,  for  the  defendant  in 
error  Schmidt. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Defendant  in  error  filed  his  bill  in  equity  against  plaintiff 
in  error,  to  set  aside  certain  tax  deeds  as  clouds  on  the  title 
of  the  former  to  certain  real  estate.  The  bill  contains  no 
allegation  whether  the  property  in  controversy  is  improved 
or  unimproved,  occupied  or  unoccupied.  Defendant  filed  a 
demurrer,  but  specified  no  grounds  why  the  bill  was  defective, 
but  objected  it  could  not  be  maintained  for  the  want  of  equity 
appearing  on  its  face.  The  demurrer  was  overruled  by  the 
court,  and  Gage  answered,  denying  in  general  terms  the 
allegations  of  the  bill.  Subsequently  complainant  filed  an 
amended  bill,  but  it  did  not  differ  materially  from  the  original 
bill.  To  this  Gage  also  filed  an  answer  denying  its  material 
allegations,  and  concluded  it  by  asking  the  same  benefit  as 
though  he  had  demurred  specifically  to  the  bill.  Afterwards 
Gage  filed  a  cross-bill  against  Schmidt,  alleging  that  by  virtue 
of  the  tax  deeds  for  the  land  he  held  the  legal  title  thereto, 
that  he  was  in  the  actual  legal  possession  of  the  same,  and 
praying  that  the  deeds  under  which  Schmidt  claimed  be  set 
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aside  as  clouds  on  his  title.  The  Chicago  and  Western  Indi- 
ana Kailroad  Company  was  made  a  party,  on  the  ground  that 
it  claimed  some  interest  in  the  property.  Schmidt  answered, 
and,  among  other  things  alleged,  "he  claims  that  said  Gage 
is  in  the  actual  legal  possession  of  said  lots,  or  either  of 
them,  and  denies  that  he  has  any  good  right  or  title  to  said 
lots,  or  either  of  them."  On  a  hearing  the  court  below 
decreed  that  Gage's  tax  deeds  be  set  aside  as  clouds  on 
Schmidt's  title,  that  Gage's  cross-bill  be  dismissed  at  Gage's 
costs,  and  that  Schmidt  pay  Gage  $80  in  redemption  of  the 
property  from  the  tax  sales.  The  record  comes  before  us  on 
error. 

The  testimony  clearly  shows  that  defendant  in  error  was 
in  possession  of  the  lots  at  the  time  of  the  filing  his  bill,  and 
the  bill  should  have  alleged  that  fact.  (Hardin  v.  Jones,  86 
111.  313  ;  Whitney  v.  Stevens,  97  id.  482.)  Had  the  demurrer, 
according  to  chancery  practice,  pointed  out  the  omission  of 
such  an  allegation,  the  court  would  have  been  required  to 
sustain  the  demurrer;  but  it  was  not  objected  to  in  that 
mode,  by  plea  or  by  answer,  and  defendant  thereby  waived 
the  objection.  But  the  court  may,  of  its  own  motion,  inter- 
pose the  objection  of  the  want  of  jurisdiction  over  the  subject 
matter  at  any  stage  of  the  proceeding.  (Kimble  v.  Walker, 
30  111.  482.)  It  is  otherwise  as  to  jurisdiction  of  the  parties, 
as  that  must  be  raised  by  the  pleadings. 

It  is  insisted,  that  inasmuch  as  the  answer  to  the  cross-bill 
admits  that  plaintiff  in  error  was  in  possession,  it  thereby 
appeared  that  the  court,  under  sec.  50,  chap.  22,  Eev.  Stat. 
1874,  and  general  rules,  had  no  jurisdiction  of  the  subject 
matter,  and  the  bill  should  have  been  dismissed.  As  an 
answer  to  the  objection,  on  a  petition  for  a  rehearing,  a  certi- 
fied copy  of  the  answer  is  filed  with  the  petition,  by  which  it 
appears  that  instead  of  the  answer  admitting  that,  plaintiff  in 
error  positively  denied  he  was  in  possession ;  that  the  clerk,  in 
making  a  transcript  of  the  record,  used  one  word  for  another, 
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which  changed  the  meaning  to  the  very  opposite  of  the  sen- 
tence as  written,  and  while  it  is  irregular,  after  the  issues 
have  been  made,  the  cause  tried  and  decided,  to  allow  an 
amendment  of  the  pleadings  so  as  to  materially  change  the 
issues,  or  otherwise,  as  the  fault  in  the  first  case  was  that  of 
the  clerk  the  amendment  will  be  allowed  on  the  terms  that 
defendant  in  error  pay  all  costs  subsequent  to  the  entry  of 
the  previous  judgment  in  this  case.  In  the  last  paragraph 
of  the  argument  of  plaintiff  in  error,  on  the  former  hearing, 
it  was  distinctly  urged  that  the  answer  to  the  cross-bill 
admitted  possession  in  plaintiff  in  error,  but  there  was  no 
effort  made  to  have  the  error  corrected,  but  counsel  con- 
tented themselves  by  saying  it  was  a  mistake,  when  they 
must  have  known  that  the  record,  duly  certified  to  this  court, 
could  not  be  amended  by  the  mere  assertion  of  any  person, 
or  any  number  of  persons.  That  must  be  known  to  all  per- 
sons in  the  profession. 

There  is  an  entire  want  of  proof  that  the  constitutional 
requirement  of  notice  was  complied  with  by  plaintiff  in  error 
before  he  received  his  tax  deeds.  The  evidence,  if  it  could 
be  held  to  prove  notice  at  all,  as  to  the  sale  of  one  lot,  was 
only  on  a  person  hired  by  defendant  in  error,  in  his  meat 
shop, — a  mere  hand,  and  not  his  business  agent.  It  is  not 
shown  that  he  was  an  agent  to  pay  the  taxes  of  defendant 
in  error,  or  had  the  slightest  connection  therewith,  or  that 
he  had  the  semblance  of  authority  to  receive  such  notice. 
Defendant  resided  in  the  city,  and  his  name  and  residence 
were  given  in  the  city  directory.  Then  why  serve  it  on  a  mere 
employe,  unless  it  was  with  the  hope  or  design  that  the  notice 
would  never  reach  the  owner  ? — and  defendant  in  error  swears 
it  never  did.  As  to  the  notice  claimed  to  have  been  served 
on  Eobertson,  there  is  an  entire  failure  of  proof.  The  person 
serving  the  notice  testified  that  he  did  not  know  the  man  on 
whom  he  served  it ;  that  he  served  it  on  a  man  calling  him- 
self Eobertson,  on  a  particular  street,  while  he  testifies  he 
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resided  at  a  different  number,  and  that  no  notice  was  served 
on  him.  Correct  notices  were  essential  to  the  validity  of  the 
tax  deeds. 

It  is  objected  that  there  is  no  proof  that  the  abstracts  of 
title  read  in  evidence  by  complainant  are  true  copies  from  the 
original  abstract  books,  and  the  evidence  can  not  be  consid- 
ered ;  and  if  they  are  rejected,  there  is  a  want  of  proof  that 
defendant  in  error  had  title.  Concede  that  the  abstracts  can 
not  be  considered,  still  it  is  proved  that  defendant  in  error 
was  in  possession  of  the  property,  and  until  rebutted,  and 
other  title  is  shown  by  defendant,  that  is  evidence  of  title  in 
the  occupant.  It  has  always  been  held  that  a  plaintiff  in 
ejectment  may  recover  on  a  prior  possession,  as  title,  unless 
overcome  by  proof  that  the  title  is  in  some  one  else.  The 
proof  that  defendant  in  error  was  in  possession,  therefore, 
answered  the  requirement  that  he  must  prove  title  in  himself 
before  he  could  obtain  the  relief  sought. 

It  is  also  urged  that  it  appears  that  defendant  in  error  sold 
the  property,  or  a  portion  of  it,  after  the  suit  was  brought, 
and  before  the  decree  was  rendered,  and  that  should  have 
prevented  the  allowance  of  the  relief.  He  had  the  right  to 
the  relief  when  he  brought  his  suit,  and  we  do  not  understand 
that  the  sale  of  the  land  would  defeat  the  suit.  He  may 
have  warranted  the  title,  and  if  so,  he  had  the  right  to  main- 
tain the  suit  to  protect  his  covenants.  Conveyances  of  land 
usually  contain  covenants  for  title,  and  it  would  not  be  unrea- 
sonable, for  the  purposes  of  this  case,  to  indulge  such  a  pre- 
sumption. But  be  this  as  it  may,  had  the  grantee  made  an 
application  it  would  have  been  admitted  as  complainant  to 
prosecute  the  suit,  and  it  is  therefore  purely  formal  in  whose 
name  the  relief  is  had,  as  nothing  is  recovered,  but  the  cloud 
on  the  title  is  removed.  The  grantee  was  also  party  defendant 
to  the  suit,  and  the  decree  inures  to  the  benefit  of  the  grantee. 

It  is  urged  there  is  no  evidence  of  the  amount  that  had 
been  paid  by  Gage.     There  is  evidence  that  the  taxes,  etc., 
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did  not  amount  to  more  than  the  amount  found  by  the  decree. 

If  plaintiff  in  error  was  not  satisfied  with  that  sum,  he  should 

have  shown,  by  evidence,  that  he  was  entitled  to  recover  a 

larger  sum. 

The  decree  fails  to  award  execution  in  favor  of  plaintiff  in 

error,  and  in  this  there  was  error.     The  decree  will  therefore 

be  so  far  modified  as  to  award  execution,  and  the  clerk  of 

the  circuit  court  ordered  to  issue  an  execution  for  the  amount 

decreed  to  be  paid  to  plaintiff  in  error,  and  affirmed  in  all 

other  things. 

Decree  modified. 


George  W.  Fitch 

v. 
Levi  P.  Johnson. 


Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Appeals — reviewing  controverted  questions  of  fact.  By  section  89 
of  the  Practice  act,  this  court  is  prohibited  from  examining  controverted 
questions  of  fact,  or  considering  any  assignment  of  error  calling  in  question 
the  determination  of  the  inferior  or  Appellate  Courts  upon  any  controverted 
questions  of  fact,  in  any  case,  except  those  named  in  the  preceding  section. 

2.  Same — what  this  court  may  consider.  Although  a  claim  that  the  trial 
court,  where  a  jury  was  dispensed  with,  erred  in  rendering  judgment  for  the 
plaintiff,  if  based  upon  the  alleged  insufficiency  of  the  evidence  may  not  be 
considered  by  this  court,  yet  if  the  claim  be  based  upon  the  hypothesis  that, 
admitting  the  facts  charged  in  the  declaration  to  be  true,  there  is  no  right  of 
recovery,  this  court  may  consider  it,  and  whether  the  trial  court  erred  in 
rendering  judgment  for  the  plaintiff  upon  the  facts  in  the  declaration,  is 
directly  presented  by  a  motion  in  arrest  of  judgment. 

3.  Practice — mode  of  preserving  questions  of  law  on  trial  by  court 
alone.  A  party  may  protect  himself  against  any  erroneous  view  the  judge 
may  entertain  with  respect  to  the  law  governing  a  case  where  a  jury  has  been 
dispensed  with,  by  submitting  to  the  court  propositions  of  law  as  applicable 
to  the  facts,  and  thus  have  the  court  make  a  ruling  upon  the  legal  effect  of 
any  portion  of  the  evidence,  or  with  respect  to  any  other  matter  or  thing 
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affecting  the  legal  status  of  the  cause,  and  thus  avail  himself  in  this  court  of 
any  erroneous  view  of  the  law  entertained  by  the  trial  court,  and  not  cor- 
rected in  the  Appellate  Court. 

4.  Covenants— whether  personal  to  the  grantee,  or  run  with  the  land. 
A  party  owning  a  dam  and  other  property  conveyed  a  mill  and  the  land 
on  which  it  was  situated,  together  with  a  water  power  eq>ual  to  2500  inches 
of  water  under  a  six  feet  head,  covenanting  to  complete  the  dam,  and  for- 
ever to  keep  up  and  maintain  at  least  a  six  feet  dam,  and  all  necessary  piers, 
races,  bulkheads  and  gates,  so  as  to  enable  the  grantee,  his  heirs  and  assigns, 
to  fully  use  and  enjoy  the  water  granted,  at  all  times,  unless  prevented  by 
some  unforeseen  accident  or  casualty  to  the  works  of  the  grantor  orxhis 
grantees,  and  that  in  case  of  damage  being  done  to  the  works  of  the  grantor 
by  force  of  the  water,  or  ice,  or  other  cause,  he  would  repair  the  same  with- 
out unreasonable  delay,  and  in  case  of  neglect  to  do  so  for  a  period  of  thirty 
days,  the  grantee  of  the  mill  property,  his  heirs  or  assigns,  might  make  the 
necessary  repairs  after  ten  days'  written  notice,  so  as  to  enable  him  to  enjoy 
the  water  power  granted,  or  to  prevent  further  damage  fronfbeing  done  to 
the  property  of  the  grantee,  and  that  the  grantor  should  be  liable  in  a  suit  for 
the  amount  so  expended  by  the  grantee,  less  his  proportion  of  the  expense, 
which  was  one-tenth  part  thereof:  Held,  that  the  covenant  was  one  that  run 
with  the  estate  granted,  and  passed  a  right  of  action  to  any  subsequent  owner 
of  the  mill  deriving  title  through  the  original  grantee. 

5.  The  conveyance  of  the  mill  and  water  power  by  a  deed  giving  the  right 
of  entry  upon  the  adjacent  property  under  certain  contingencies,  for  the  pur- 
poses of  repair,  and  the  covenants  therein  on  the  part  of  the  grantor  to  keep 
the  dam,  etc.,  in  repair,  conferred  upon  the  grantee  of  the  mill  property  and 
his  assigns  an  easement  in  the  adjacent  premises,  including  the  dam  and 
hydraulic  works,  which  thereby  became  appurtenant  to  the  mill  property, 
and  passed  with  that  property  on  its  subsequent  conveyance  by  the  grantee. 

6.  Same — when  it  binds  covenantor 's  assigns.  Where  the  owner  of 
premises  conveys  a  part  of  them,  covenanting  that  the  purchaser,  his  heirs 
and  assigns,  shall  enjoy  certain  rights  in  and  with  respect  to  the  premises 
retained  by  him,  and  also  covenants  in  the  conveyance  to  do  and  perform, 
from  time  to  time,  certain  acts  .pn  the  premises  retained  which  are  essen- 
tial to  the  use  and  enjoyment  of  the  purchased  premises,  such  covenant, 
although  regarded  as  a  burden,  will  be  deemed  to  run  with  the  servient 
estate,  and  to  subject  the  assignee  thereof  to  its  performance,  and  this  bur- 
den is  co-extensive  with  the  estate  granted  to  which  it  is  made  appurtenant. 

7.  Same — may  be  attached  to  and  run  with  incorporeal  hereditaments. 
By  the  decided  weight  of  authority  covenants  may  run  with  incorporeal  as 
well  as  corporeal  hereditaments,  and  will  when  such  intention  appears. 

8.  Where  the  owner  of  mill  property,  and  of  a  dam  and  hydraulic  works 
on  adjacent  premises,  conveys  the  mill  and  the  ground  on  which  it  is  situate, 
and  grants  certain  water  power  with  it  from  the  head  of  water  produced  by 
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his  dam,  and  covenants  to  keep  his  dam  and  other  works  in  repair,  so  as  to 
give  the  full  enjoyment  of  the  water  power  granted,  and  gives  the  grantee  or 
his  assigns  the  right  to  enter  upon  the  lands  retained  by  him,  and  make  the 
necessary  repairs  to  protect  his  right,  upon  certain  contingencies,  upon  the 
failure  of  the  grantor  to  do  so,  at  the  cost  of  the  grantor  or  his  assigns,  this 
will  create  a  servitude  upon  the  premises  retained,  in  favor  of  his  grantee 
and  assigns,  and  a  subsequent  purchaser  of  the  servient  estate  will  take  it 
subject  to  the  burden  thus  imposed  upon  it,  and  will  be  held  personally 
responsible  for  a  breach  of  the  covenant. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Whiteside  county;  the  Hon.  John  V.  Eustace,  Judge,  pre- 
siding. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellant : 

Covenants  are  said  to  run  with  the  land  when  either  the 
liability  for  their  performance  or  the  right  to  enforce  them 
passes  to  the  assignee  of  the  land  itself.  Wood's  Landlord 
and  Tenant,  499;  1  Smith's  Leading  Cases,  107;  Dorsey  v. 
St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co.  58  111.  65 ;  Wig- 
gins Ferry  Co.  v.  Ohio  and  Mississippi  Ry.  Co.  94  id.  83. 

In  order  that  a  covenant  may  run  with  the  land,  its  per- 
formance or  non-performance  must  affect  the  nature,  quality 
or  value  of  the  property  granted  or  demised,  independent  of 
any  collateral  circumstances,  or  it  must  affect  its  mode  of 
enjoyment.  And  see  generally,  1  Smith's  Leading  Cases, 
111-127 ;  Wood's  Landlord  and  Tenant,  499 ;  Dicey's  Par- 
ties to  Actions,  44 ;  Taylor  v.  Owen?  2  Blackf.  301 ;  Town  of 
Plymouth  v.  Carver,  16  Pick.  183 ;  Hurd  v.  Curtis,  19  id.  459 ; 
Wheelock  v.  Thayer,  16  id.  68;  Angell  on  Watercourses,  sec. 
258  ;  Taylor's  Landlord  and  Tenant,  sec.  261 ;  Webb  v.  Rus- 
sell, 3  Term  E.  393 ;  Wiggins  Ferry  Co.  v.  Ohio  and  Missis- 
sippi Ry.  Co.  94  111.  95. 

An  appurtenant  is  defined  to  be  a  thing  used  with,  and 
related  to  or  dependent  upon,  another  thing  more  worthy, 
and  agreeing  in  its  nature  and  quality  with  the  thing  where- 
8—104  III. 
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unto  it,  is  dependent  or  appurtenant.  3  Washburn  on  Eeal 
Property,  340. 

A  thing  corporeal  can  not  be  appurtenant  to  a  thing  cor- 
poreal, nor  a  thing  incorporeal  appurtenant  to  a  thing  incor- 
poreal. Harris  v.  Elliott,  10  Pet.  54;  Leonard  v.  White,  7 
Mass.  6 ;  Jackson  v.  Hathaway,  15  Johns.  454. 

To  make  a  covenant  run  with  the  land,  in  any  case,  there 
must  be  privity  of  estate  between  the  parties.  Wood's  Land- 
lord and  Tenant,  499 ;  Taylor's  Landlord  and  Tenant,  sec. 
261 ;  1  Smith's  Leading  Cases,  125 ;  Dicey  on  Parties  to 
Actions,  44;  Angell  on  Watercourses,  sees.  257-258 ;  Hurd 
v.  Curtis,  19  Pick.  459;   Wheelock  v.  Thayer,  16  Pick.  68. 

To  constitute  privity  of  estate  the  position  of  •  the  parties 
must  be  such  as  would  have  formerly  given  rise  to  the  rela- 
tion of  tenure.  1  Greenleaf  on  Evidence,  sec.  189;  1  Wash- 
burn on  Eeal  Property,  138. 

Covenants  which  cast  a  burden  on  land  do  not  run  with 
the  land.  1  Smith's  Leading  Cases,  110 ;  Kawle  on  Cove- 
nants, 341;  Dicey  on  Parties  to  Actions,  120;  Kepple  v. 
Bailey,  2  Mylne  &  K.  517. 

The  right  which  Church  &  Patterson  and  their  assigns 
obtained  by  the  deed  to  go  upon  the  dam  and  works  and 
make  repairs,  was  a  mere  license,  and  gave  them  no  interest 
in  the  land  upon  which  the  dam,  etc.,  was  located;  nor 
would  the  conveyance  of  such  a  license  carry  a  covenant 
running  with  the  land.  Angell  on  Watercourses,  sees.  285, 
286;  Washburn  on  Easements,  6;  Vandenburg  v.  Van  Ber- 
gen, 13  Johns.  212;  Mumford  v.  Whitney,  15  Wend.  381; 
Wood  v.  Leadbitter,  13  M.  &  W.  836 ;  2  American  Leading 
Cases,  690. 

Mr.  F.  Sackett,  for  the  appellee: 

A  covenant  is  said  to  run  with  the  land  when  either  the 
liability  for  its  performance  or  the  right  to  enforce  it  passes 
to  the  assignee  of  the  land  itself.     1  Smith's  Leading  Cases, 
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(6th  Am.  ed.)  133;  Dorsey  v.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Co.  58  111.  65 ;  Wiggins  Ferry  Co.  v.  Ohio  and 
Mississippi  Ry.  Co.  94  id.  83.  See,  also,  Angell  on  Water- 
courses, sec.  258;  Hurd  v.  Curtis,  19  Pick.  459;  Taylor's 
Landlord  and  Tenant,  261. 

Covenants  may  run  with  all  the  subordinate  rights  and 
privileges  which,  without  being  a  part  of  the  land,  issue  out 
of  it,  and  can  properly  be  viewed  as  incorporeal  heredita- 
ments. 1  Smith's  Leading  Cases,  (6th  Am.  ed.)  165,  173, 
211 ;  3  Washburn  on  Eeal  Property,  (3d  ed.)  340 ;  Sterling 
Hydraulic  Co.  v.  Williams  et  al.  66  111.  393. 

The  right  to  enter  upon  the  land  of  another,  and  there 
erect  and  maintain  permanent  structures,  is  an  interest  in 
the  land.  Prescott  v.  White,  21  Pick.  341 ;  Bronson  v.  Coffin, 
108  Mass.  675 ;  Morrill  v.  Markman,  24  Mich.  279. 

The  same  privity  that  exists  between  lessor  and  lessee 
exists  between  grantor  and  grantee  when  a  grant  is  made  of 
a  subordinate  interest  in  land.  1  Smith's  Leading  Cases, 
(6th  Am.  ed.)  165,  173,  177;  Holmes  v.  Buckley,  Prec.  in  Ch. 
39,  1  Equity  Cases,  Abr.  27;  Rowbotham  v.  JVilson,  6  E.  &  B. 
593 ;  Prescott  v.  White,  21  Pick.  341 ;  Morse  v.  Aldrich  et  al. 
19  id.  449;  Bronson  v.  Coffin,  108  Mass.  675;  Batavia  Mfg. 
Co.  v.  Neivton  Wagon  Co.  91  111.  230. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  judgment  for  the  sum  of 
$1562.52,  rendered  by  the  circuit  court  of  Whiteside  county, 
at  its  March  term,  1881,  in  favor  of  the  plaintiff,  in  an  action 
for  breach  of  covenant,  wherein  Levi  P.  Johnson,  the  appel- 
lee, was  plaintiff,  and  George  W.  Fitch,  the  appellant,  and 
Pardon  A.  Brooks,  were  defendants. 

The  facts,  as  they  substantially  appear  of  record,  are,  that 
on  the  first  day  of  May,  1873,  the  Lyndon  Hydraulic  and 
Manufacturing  Company,  a  corporation  organized  under  the 
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laws  of  this  State,  was  the  owner  in  fee  of  certain  real  estate 
at  or  near  Lyndon,  in  Whiteside  county,  this  State,  lying  on 
either  side  and  extending  across  Kock  river,  upon  which 
there  were  in  the  course  of  construction  a  dam  across  the 
river,  a  head  race,  and  other  hydraulic  works  connected 
therewith,  designed  to  be  used  in  operating  a  certain  flouring 
mill  then  being  built  on  a  portion  of  the  premises  on  the 
north  side  of  the  river ;  that  the  company,  on  the  day  last 
mentioned,  by  its  deed  of  that  date,  containing  full  covenants 
of  warranty,  for  the  consideration  of  $20,000,  conveyed  the 
mill  and  the  land  upon  which  it  is  situated,  together  with  a 
water  power  equal  to  2500  inches  of  water  under  a  six  feet 
head,  to  Bradford  C.  Church  and  Samuel  Patterson,  which 
said  deed,  contained,  among  others,  the  following  express 
covenants  on  the  part  of  the  company : 

"The  party  of  the  first  part  hereby  covenants  and  agrees 
that  it  will  complete  and  finish  its  dam  and  works  in  a  good 
and  substantial  manner,  according  to  the  contract  between 
the  party  of  the  first  part  and  the  original  contractor,  David 
B.  Sears,  and  that  it  will  forever  keep  up  and  maintain  at 
least  a  six  feet  dam,  and  all  necessary  piers,  races,  bulk- 
heads and  gates,  so  as  to  enable  the  party  of  the  second 
part,  their  heirs  and  assigns,  to  fully  use  and  enjoy  the  water 
power  herein  above  granted  at  all  times,  unless  prevented  by 
some  unforeseen  accident  or  casualty  to  the  works  of  the  party 
of  the  first  part  or  its  grantees.  And  the  party  of  the  first 
part  further  covenants  and  agrees,  to  and  with  the  party  of 
the  second  part,  their  heirs  and  assigns,  that  in  case  of  any 
damage  being  done  to  the  works  of  the  party  of  the  first  part 
by  force  of  the  water  or  ice,  or  from  any  other  cause,  it  will, 
without  unreasonable  delay,  cause  the  same  to  be  repaired  ; 
and  in  case  the  party  of  the  first  part  shall  fail  or  neglect  to 
so  make  any  such  necessary  repairs  for  a  period  of  thirty  clays 
after  the  same  might  have  been  done,  that  then  and  in  that 
case  the  party  of  the  second  part,  or  their  heirs  or  assigns, 
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shall  have  the  right,  after  having  given  to  the  party  of  the 
first  part  ten  days'  notice  in  writing,  to  enter  upon  the  works 
of  the  party  of  the  first  part  and  make  such  necessary  or 
reasonably  necessary  repairs  upon  the  same,  so  as  to  enable 
the  party  of  the  second  part  to  enjoy  the  water  power  hereby 
granted,  or  for  the  purpose  of  preventing  further  damage 
being  done  to  the  works  or  property  of  the  party  of  the  second 
part ;  and  for  the  expenses  incurred  in  so  doing,  the  party  of 
the  first  part  shall  be  liable  in  a  suit  at  law  for  the  amount 
so  expended  by  the  party  of  the  second  part,  less  the  party 
of  the  second  part's  proportion  of  such  expenses  as  herein- 
after covenanted  and  agreed  to  be  paid  by  them." 

The  deed  also  contained  a  covenant  on  the  part  of  the 
grantees  to  pay  one-tenth  of  the  cost  of  maintaining  and 
keeping  in  repair  the  above  mentioned  hydraulic  works.  That 
the  company,  on  the  9th  day  of  September,  1874,  conveyed 
to  Martin  M.  Potter  the  dam  and  other  hydraulic  works, 
together  with  the  land  upon  which  they  were  constructed  and 
located,  who  afterwards,  on  the  17th  of  January,  1870,  con- 
veyed the  same  to  Fitch  and  Brooks  ;  that  appellant  subse- 
quently, on  the  3d  of  July,  1879,  conveyed  all  his  interest  in 
the  premises  to  his  son,  Frank  E.  Fitch,  the  conveyance 
being  recorded  on  the  19th;  that  on  the  15th  of  April,  1'875, 
Church  and  Patterson  conveyed  to  appellee  the  flouring  mill 
and  lot  of  land  upon  which  it  is  located,  including  the  water 
power,  and  all  rights  and  interests  purchased  by  them  from 
the  company,  as  above  stated ;  that  in  the  month  of  March, 
1879,  the  dam  was  partially  destroyed  by  high  water  and 
ice;  that  on  the  18th  of  June,  1879,  appellee  gave  notice  to 
Fitch  and  Brooks  of  the  condition  of  the  dam,  and  of  his 
purpose  to  repair  it  if  neglected  by  them ;  that  after  the 
expiration  of  the  notice,  some  time  in  July,  appellee  com- 
menced the  required  repairs  and  completed  the  same,  at  a 
cost  of  §1618.30,  one-tenth  of  which  he  was  bound,  as  as- 
signee of  Church  and  Patterson,  to  bear  himself.     The  sub- 
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stance  of  the  foregoing  facts  we  regard  as  sufficiently  averred 
in  the  declaration. 

This  case  having  been  tried  by  the  court,  with  the  consent 
of  the  parties,  without  a  jury,  upon  certain  issues  of  fact, 
and  there  having  been  a  general  finding  and  judgment  in 
favor  of  appellee,  and  such  finding  and  judgment  having 
been  affirmed  by  the  Appellate  Court,  the  case,  so  far  as 
those  issues  are  concerned,  must  be  regarded  as  conclusively 
settled  against  the  appellant. 

The  legislature  having  declared,  by  the  89th  section  of 
the  Practice  act,  "the  Supreme  Court  shall  reexamine  cases 
brought  to  it  by  appeal  or  writ  of  error  as  to  questions  of 
law  only,  and  no  assignment  of  error  shall  be  allowed  which 
shall  call  in  question  the  determination  of  the  inferior  or 
Appellate  Courts  upon  any  controverted  questions  of  fact  in 
any  case,  excepting  those  enumerated  in  the  preceding  sec- 
tion, "  and  as  this  case  is  not  embraced  within  the  excepted 
cases,  it  follows  that  all  matters  relating  to  the  character, 
force  and  effect  of  the  testimony,  which  counsel  for  appellant 
have  discussed  with  so  much  earnestness  and  marked  ability, 
are  not  before  us  at  al),  and  by  the  above  provision  of  the 
statute  we  are  expressly  forbidden  to  consider  them.  Such 
matters  were  eminently  proper  for  the  consideration  of  the 
Appellate  Court,  and  they  doubtless  there  received  that  care- 
ful and  deliberate  examination  their  importance  demanded. 

It  remains  only  for  us  to  inquire  what,  if  any,  errors  of 
law  are  presented  by  the  record  for  our  consideration.  To 
enable  a  party  to  protect  himself  against  any  erroneous  view 
the  judge  may  entertain  with  respect  to  the  law  governing  a 
case,  where  a  jury  has  been  dispensed  with,  as  was  done  in 
this  case,  the  statute  has  wisely  provided :  "In  all  cases  in 
any  court  of  record  of  this  State,  if  both  parties  shall  agree, 
both  matters  of  law  and  fact  may  be  tried  by  the  court ;  and 
upon  such  trial  either  party  may,  within  such  time  as  the 
court  may  require,  submit  to  the  court  written  propositions 
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to  be  held  as  law  in  the  decision  of  the  case,  upon  which  the 
court  shall  write  ' refused,'  or  'held,'  as  he  shall  be  of  opin- 
ion is  the  law,  or  modify  the  same,  to  which  either  party 
may  except,  as  to  other  opinions  of  the  court."  Under  this 
provision  of  the  statute  it  was  clearly  the  right  of  counsel, 
and  would  have  been  highly  proper,  by  means  of  such  written 
propositions  to  have  required  the  court  trying  the  cause  to 
make  a  ruling  upon  the  legal  effect  of  any  portions  of  the 
evidence  offered,  or  with  respect  to  any  other  matter  or  thing 
affecting  the  legal  status  of  the  cause,  and  thus  have  availed 
themselves  in  this  court  of  any  erroneous  view  of  the  law 
entertained  by  the  trial  court,  and  not  corrected  in  the 
Appellate  Court.  But  on  examination,  the  record  shows 
nothing  of  this  kind  was  done.  Indeed,  no  act  or  ruling  of 
the  court  which  we  are  permitted  to  consider  is  claimed  by 
appellant's  counsel  to  be  erroneous,  except  the  rendering  of 
the  judgment,  and  even  that  claim,  so  far  as  it  is  based  upon 
the  alleged  insufficiency  of  the  evidence,  we  are  not,  as  we 
have  already  seen,  permitted  to  consider;  but  in  so  far  as  it 
is  based  upon  the  legal  hypothesis  that,  admitting  the  facts 
charged  in  the  declaration  to  be  true,  there  is  no  right  of 
recovery,  we  are.  If,  conceding  the  facts  to  be  true  in  man- 
ner and  form  as  charged  in  the  declaration,  there  is  in  law 
no  right  of  recovery,  then  the  circuit  court  erred  in  render- 
ing the  judgment,  and  that  error,  not  having  been  corrected 
in  the  Appellate  Court,  may  be  corrected  here ;  and  whether 
such  error  exists  in  fact  is  directly  presented  by  appellant's 
motion  in  arrest  of  judgment. 

Appellant  claims  that  the  covenant  sued  on  was  a  mere 
personal  covenant  on  the  part  of  the  company  with  Patterson 
and  Church,  and  that  the  liability  to  perform  it  did  not  there- 
fore devolve  upon  the  assignee  of  the  dam  and  hydraulic 
works,  and  that  for  the  same  reason  the  right  to  sue  upon  it 
did  not  pass  to  appellee  as  assignee  of  the  mill  property,  or, 
.more  shortly  stated,  that  the  covenant  in  question  does  not 
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run  with  the  land.  If  such  is  the  true  character  of  the  cove- 
nant, it  is  hardly  reasonable  to  suppose  the  parties  so  under- 
stood it,  for  surely  no  one  capable  of  contracting  would  invest 
$20,000  in  property  that  might  on  the  next  day  be  rendered 
almost  valueless  by  a  mere  transfer  of  an  adjacent  estate,  or 
by  the  sudden  insolvency  of  its  owner,  which  would  necessi- 
tate such  a  transfer, — the  very  contingency  which  happened 
in  this  case.  The  relation  between  the  two  properties  clearly 
shows  that  such  could  not  have  been  the  intention  or  under- 
standing of  the  contracting  parties.  So  far  as  their  useful- 
ness is  concerned  they  are  dependent  on  each  other.  The 
water  power  would  be  useless  without  the  mill,  and  the  mill 
could  not  be  operated  at  all  without  the  water  power. 

Again,  on  the  one  hand,  no  one  except  the  owner  of  the 
hydraulic  works,  or  some  one  acting  under  his  license  or 
authority,  could  lawfully  perform  the  covenant  to  keep  the 
works  in  repair,  for  every  entry  for  the  purpose  of  repairs  by 
another  would  be  a  trespass.  On  the  other  hand,  the  cove- 
nant was  of  ,no  value  to  the  covenantee  except  in  his  char- 
acter as  owner  of  the  mill,  and  if  his  right,  as  owner,  to 
enforce  the  performance  of  it  by  action  would  not  pass  to 
his  assignee,  it  would  in  effect  be  to  deprive  him  of  one  of 
the  most  valuable  incidents  of  all  property,  namely,  the  right 
and  power  of  transfer,  for  certainly  no  one  would  want  the 
property  at  any  price  without  power  to  enforce  the  covenant. 
The  mill  without  the  motive  power  which  the  hydraulic  works 
furnished  to  operate  it,  would  certainly  be  of  but  little  value. 
These,  and  other  considerations  of  a  similar  character  that 
might  readily  be  suggested,  leave  but  little,  if  any,  doubt 
that  it  was  the  intention  of  the  parties  to  bind  their  respec- 
tive assignees  as  well  as  themselves,  and  we  are  of  opinion 
they  did  so. 

The  conveyance  of  the  mill  and  the  water  power  by  a  deed 
giving  the  right  of  entry  upon  the  adjacent  property,  under 
certain  contingencies,  for  purposes  of  repair,  and  the  cove- 
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nant  therein  on  the  part  of  the  grantor  to  keep  the  dam, 
etc.,  in  repair,  we  regard  as  conferring  upon  the  grantees  of 
the  mill  property  and  their  assigns  an  easement  in  the  adja- 
cent premises,  including  the  dam  and  hydraulic  works,  which 
became,  and  is,  appurtenant  to  the  mill  property,  and  hence 
passed  with  it  to  appellee  on  his  purchase  from  Patterson  and 
Church.  And  we  are  of  opinion,  also,  the  burden  of  the 
covenant  to  repair  devolved  upon  the  assignee  of  the  servient 
estate  upon  its  transfer  by  the  company,  and  that  such 
assignee  or  assignees,  whether  immediate  or  remote,  are 
personally  liable  thereon,  in  their  character  as  owners  of 
such  servient  estate,  so  long  as  it  remains  in  them, — or, 
more  shortly,  we  are  of  opinion  the  covenant  runs  with  the 
land,  and  it  therefore  follows,  the  declaration  shows  upon  its 
face  a  good  cause  of  action. 

While  it  is  true  the  cases  are  not  all  in  harmony  on  this 
subject,  yet  we  are  of  opinion  that  by  the  decided  weight  of 
authority  the  doctrine  that  covenants  run  with  incorporeal 
as  well  as  corporeal  hereditaments  is  fully  established,  and 
where  the  owner  of  certain  premises  conveys  a  part  of  them, 
covenanting  that  the  purchaser,  his  heirs  and  assigns,  shall 
enjoy  certain  permanent  rights  in  and  with  respect  to  the 
premises  retained  by  the  grantor,  and  also  covenants  in  the 
conveyance  to  do  and  perform,  from  time  to  time,  certain 
acts  which  are  essential  to  the  use  and  enjoyment  of  the 
purchased  premises,  as  was  done  in  this  case,  such  covenant, 
although  regarded  as  a  burden,  will  be  deemed  to  run  with 
the  servient  estate,  and  to  subject  the  assignee  thereof  to  its 
performance.  The  acts  embraced  within  the  covenant  being 
essential  to  the  use  and  enjoyment  of  the  purchased  estate, 
it  must  be  assumed  their  performance  was  intended  by  the 
parties  to  be  co-extensive  with  the  estate  conveyed,  which 
was  one  of  unlimited  duration,  and  we  are  aware  of  no  means 
by  which  such  intention  can  be  made  certainly  effectual 
except  by  holding,  as  we  do,  the  covenant  runs  with  the  ser- 
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vient  estate,  and  that  the  assignee  thereof  is  personally  liable 
thereon.  The  principle  here  announced  is  no  new  doctrine 
of  this  court.  It  is  distinctly  recognized  in  Sterling  Hydraulic 
Co.  v.  Williams  et  al.  66  111.  393,  Wiggins  Ferry  Co.  v.  Ohio 
and  Mississippi  Ily.  Co.  94  id.  83,  and  also  in  Batavia  Mfg. 
Co.  v.  Newton  Wagon  Co.  91  id.  230. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Milton  L.  Willetts 

v. 
Harriet  Willetts. 

Filed  at  Ottawa  September  27,  1882. 

1.  Rescinding  contract — undue  influence — duress — as  between  hus- 
band and  wife.  A  wife  was  induced  to  execute  and  accept  deeds  and  other 
contracts,  whereby  the  husband  leased  her  a  house  and  lot  worth  $400  for 
her  life,  and  obligated  himself  to  pay  her  $300  a  year  and  deliver  her  five 
cords  of  wood  a  year,  and  she-  released  her  dower  in  his  lands  and  estate,  her 
right  in  the  homestead,  and  all  other  rights  growing  out  of  hef  relation  to 
him  as  his  wife,  and  she  executed  and  accepted  the  same  under  such  circum- 
stances as  to  show  her  acts  were  affected  by  the  undue  influence  of  her  hus- 
band, amounting  to  a  moral  duress,  considering  her  mental  condition  from 
sickness  and  unkind  treatment.  It  was  held,  a  court  of  equity  would  be  fully 
warranted  in  setting  aside  such  contract,  and  other  papers  relating  thereto. 

2.  Separate  maintenance — when  granted.  Where  a  husband  mistreats 
his  wife,  so  that  she  can  not  live  with  him,  and  keeps  another  woman  in  the 
same  house  with  her,  under  such  circumstances  as  to  justify  her  belief  of  an 
improper  intimacy  between  them,  and  refuses  to  live  with  her  any  longer  as 
his  wife  for  an  alleged  want  of  congeniality,  and  .finds  her  another  place  in 
which  to  live,  keeping  such  other  woman  as  an  inmate  of  his  house,  and 
otherwise  mistreats  his  wife,  the  court  will  be  authorized  in  decreeing  the 
wife  a  separate  maintenance. 

3.  Same — of  the  amount.  Where  the  husband,  who  is  a  farmer,  owns 
property,  mostly  real  estate,  of  the  value  of  $30,000,  and  is  guilty  of  such 
misconduct  as  to  authorize  his  wife  to  have  a  separate  maintenance,  $500 
allowance  per  annum  is  not  unreasonable. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Harriet  Willetts, 
against  Milton  L.  Willetts,  in  the  Mercer  circuit  court,  to 
cancel  an  agreement  to  provide  separate  maintenance  for 
the  complainant,  a  mortgage  to  secure  the  same,  a  lease  to 
her  for  life,  and  a  release  by  her  of  her  dower  in  the  estate 
of  the  defendant,  her  husband,  made  and  entered  into  on 
July  5,  1880,  and  then  provide  separate  maintenance  other 
and  different  from  that  provided  in  the  agreement. 

The  bill,  after  stating  the  marriage  and  good  conduct  of 
the  complainant,  charged  in  substance  that  the  defendant  is 
a  spiritualist,  and  in  March,  1880,  one  Piney  Willard,  a  pre- 
tended medium,  came  and  made  mischief;  that  defendant 
had  a  bad  hand,  and  refused  to  let  any  one  else  than  Mrs. 
Willard  treat  it,  and  generally  took  a  dislike  to  his  wife ;  that 
the  spirit  of  his  first  wife  was  conjured  up,  and  made  to  say 
that  complainant  and  defendant  must  separate ;  that  there- 
upon complainant  became  sick,  and  remained  so  a  long  time, 
by  reason  of  the  destroying  of  her  domestic  happiness,  and 
was  driven  to  distraction,  and  could  not  recollect  what  hap- 
pened fully,  but  had  a  faint  recollection  of  some  one  coming 
to  the  house  and  talking  about  dividing  the  property,  and 
that  she  refused  to  be  parted  from  her  husband,  or  to  make 
any  arrangement ;  that  some  days  after  some  one  took  her 
to  the  city  of  New  Boston ;  that  just  before  she  had  been 
locked  in  her  room ;  that  when  she  went  to  New  Boston  she 
felt  as  if  she  was  fleeing  from  some  unseen  power ;  that  she 
was  taken  to  the  house  of  a  friend,  where  she  was  shown  a 
paper  which  she  was  told  she  must  sign ;  thinks  she  signed 
it,  but  don't  know  what  was  in  it,  and  does  not  know  whether 
it  was  read  to  her  or  not ;  that  she  is  informed  that  her  hus- 
band, on  July  5,  1880,  executed  to  her  a  mortgage,  by  which 
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he  secured  to  her  $300  a  year,  payable  half-yearly,  but  that 
she  knows  nothing  about  it ;  that  it  was  never  delivered  to 
her,  or  any  one  for  her,  and  no  agreement  was  given  to  her 
by  her  husband,  promising  to  pay  her  any  money;  that  she 
has  recovered  her  mind  and  memory  to  some  extent,  and 
finds  herself  dependent  upon  the  kindness  of  friends ;  that 
all  these  papers  were  made  to  enable  defendant  to  go  away 
with  Mrs.  Piney  Willard ;  that  she  did  not  consent  to  the 
arrangement  of  separate  living  and  maintenance,  and  does 
not  now;  that  Willetts  is  worth  $27,000,  and  a  large  amount 
of  personal  property;  that  whatever  paper  she  signed  she 
signed  under  duress,  and  that  the  lawyer  who  prepared  the 
papers  was  employed  by  Willetts.  The  prayer  of  the  bill 
was,  that  the  writings  be  declared  void,  and  she  be  decreed 
a  reasonable  sum  for  separate  maintenance. 

The  release  sought  to  be  set  aside  recited,  that  in  consid- 
eration that  said  Milton  L.  "Willetts  had  furnished  her  with 
a  home,  well  and  comfortably  furnished,  and  bound  himself 
to  pay  her  $300  per  annum  during  her  life,  and  five  cords  of 
wood  yearly,  she  had  granted,  remised,  released  and  forever 
quitclaimed  unto  said  Willetts,  his  heirs  and  assigns  forever, 
all  her  dower  and  thirds,  right  of  homestead,  widow's  award, 
claim  for  separate  maintenance,  and  all  other  right,  title, 
interest,  property,  claim  and  demand  whatsoever  in  law  and 
equity  she  might  then  or  thereafter  have  in  the  property, 
both  real  and  personal,  of  the  said  Willetts,  as  his  wife  or 
widow,  etc. 

The  defendant,  in  his  answer,  said  that  his  wife  was  not 
kind  or  affectionate,  but  unreasonable,  turbulent  and  quar- 
relsome, of  bad  temper  and  abusive  conduct,  and  that  there 
had  been  no  happiness  in  their  home  for  years ;  denied  that 
his  wife  was  crazy,  sick,  or  driven  to  distraction,  but  was  in 
a  mental  condition  to  transact  business ;  that  she  talked  for 
many  weeks  about  separation  and  dividing  the  property,  and 
his   making  provision  for  her  if  she  went  away  and  lived 
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separate ;  that  the  agreement  for  living  apart,  and  her  sepa- 
rate maintenance,  and  the  other  papers,  were  read  over  and 
explained  to  her  carefully,  and  she  knowingly  and  voluntarily 
executed  the  same. 

The  evidence  showed  considerable  domestic  trouble  between 
the  parties,  and  that  the  defendant's  affections  were  alienated 
from  his  wife  for  some  time  before  their  final  separation. 
It  also  appeared  that  the  wife's  health  was  not  good,  and 
that  she  was  very  excitable,  and  at  times  not  capable  of 
transacting  business ;  that  some  time  before  the  papers  were 
executed  between  the  parties  she  was  taken  sick,  from  which 
sickness  she  did  not  recover  until  after  the  agreement  was 
made.  The  proof  also  tended  to  show  considerable  influence 
brought  to  bear  on  her  by  the  defendant  before  the  papers 
were  executed,  and  that  he  shut  her  up  in  his  house  for  a 
while,  and  did  not  allow  her  to  see  any  one,  and  frequently 
told  her  that  he  would  not  live  with  her  as  her  husband  any 
longer,  as  she  was  not  congenial  to  him,  and  urged  her  to 
make  up  her  mind  what  she  wanted  or  was  going  to  do. 
The  proof  also  showed  such  conduct  between  the  defendant 
and  Mrs.  Willard  as  to  lead  to  the  belief  of  an  improper 
intimacy  between  them,  and  that  he  took  her  to  live  with 
him  after  the  separation.  It  also  appeared  that  the  defend- 
ant was  a  farmer  in  good  circumstances,  and  that  his  prop- 
erty, mostly  real  estate,  was  worth  from  $25,000  to  $30,000. 

The  circuit  court  granted  the  relief  sought,  setting  aside 
all  the  papers  relating  to  the  contract  for  the  separate  main- 
tenance of  the  wife,  and  her  release  of  her  rights  in  his 
property  and  estate,  and  granted  a  decree  of  separate  main- 
tenance, requiring  the  defendant  to  pay  her  $500  per  year 
for  that  purpose.  This  decree  was  affirmed  in  the  Appellate 
Court,  and  an  appeal  prosecuted  to  this  court. 

Messrs.  Pepper  &  Wilson,  for  the  appellant. 

Messrs.  Holmes  &  McBride,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  has  been  examined  and  considered 
with  care.  '  We  are  of  opinion  that  no  cause  is  found  requir- 
ing that  the  decree  of  the  circuit  court  should  be  disturbed. 
The  deeds  and  contracts  and  other  papers,  which  are  set 
aside  by  the  decree  of  the  circuit  court,  were  executed  and 
accepted  by  Mrs.  Willetts  under  such  circumstances  that  we 
think  the  court  was  fully  warranted  in  the  conclusion  that 
her  acts  were  so  far  affected  by  the  undue  influence  of  her 
husband  that  she  has  a  right  to  have  the  same  set  aside. 
This  being  done,  the  allowance  decreed  to  her  as  a  separate 
support  we  think  is  not  unreasonable. 

The  judgment  of  the  Appellate  Court  affirming  that  decree 
we  think  was  right,  and  the  same  is  therefore  affirmed. 

Judgment  affirmed. 


Anton  Mussing 

v. 
Serena  Mussing. 

Filed  at  Ottawa  September  27,  1882. 

Alimony — reasonableness  of  amount  allowed.  On  bill  for  a  divorce  by 
a  wife  against  her  husband,  for  extreme  and  repeated  cruelty,  it  appeared  that 
the  parties  were  married  in  1860,  and  had  four  children,  all  sons,  aged,  at  the 
time  of  the  commencement  of  the  suit,  eighteen,  seventeen,  fourteen  and 
eleven  years,  and  that  the  husband  owned  two  lots,  one  occupied  as  a  home-" 
stead,  worth  from  $1500  to  $3500,  and  the  other  without  buildings,  and  used 
for  gardening,  worth  from  $1000  to  $2500,  and  was  also  the  owner  of  a 
horse,  wagon,  harness,  furniture,  and  tools  necessary  to  carrying  on  the  boot 
and  shoe  business;  that  his  trade  was  that  of  a  boot  and  shoemaker.  It  fur- 
ther appeared  that  the  wife  had  supported  and  clothed  the  family  by  garden- 
ing and  close  habits  of  industry  and  hard  labor,  and  her  labor  and  earnings 
had  contributed  largely  in  acquiring  the  lots  then  held  by  the  husband;  that 
the  children  had  all  been  reared  and  inured  to  habits  of  industry  and  fru- 
gality from  their  infancy  up,  and  that  the  two  oldest  were  then  receiving  for 
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their  wages,  the  one  $35  and  the  other  $70  a  month,  which,  in  contemplation 
of  law,  was  the  property  of  their  father;  and  that  the  wife,  at  the  time  of  the 
decree,  was  about  fifty  years  of  age,  poor,  and  without  means  of  support, 
and  the  evidence  also  clearly  showing  that  her  life,  since  the  marriage,  had 
been  one  of  constant  toil  and  drudgery,  and  that  during  at  least  the  last  ten 
years  of  her  life  she  had  scarcely  had  a  kind  word  from  her  husband,  but,  on 
the  contrary,  had  received  nothing  at  his  hands  but  insult  and  injury,  often 
culminating  in  cowardly  assaults  upon  her  person,  and  that  the  charges  of 
cruelty  were  true:  Held,  upon  granting  the  divorce,  that  a  decree  for  ali- 
mony giving  the  wife  the  lot  used  for  gardening  purposes,  and  requiring 
her  to  release  to  the  husband  her  right  of  dower  and  homestead  in  the  other 
lot,  and  requiring  him  to  pay  the  wife's  solicitor's  fees  of  $300,  shown  to  be 
reasonable,  was  justified  and  fully  warranted. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  James  S.  Murray,  for  the  appellant. 

Messrs.  Swett,  Bates  &  Haskell,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Anton  Mussing  from  a  judgment  of 
the  Appellate  Court  for  the  First  District,  affirming  a  decree 
of  the  Superior  Court  of  Cook  county,  dissolving  the  marriage 
between  himself  and  his  wife,  Serena  Mussing,  and  awarding 
to  her  permanent  alimOny,  on  the  ground  of  extreme  and 
repeated  cruelty. 

The  propriety  of  so  much  of  the  decree  as  dissolves  the 
marriage  and  grants  to  her  a  divorce,  is  not  seriously  ques- 
tioned. Indeed,  it  is  substantially  conceded,  if  appellee's 
witnesses  are  to  be  believed,  and  no  reason  is  perceived  why 
they  should  not  be,  the  court  was  warranted  in  granting  the 
divorce  for  the  cause  stated.  The  real  controversy  is  about 
that  part  of  the  decree  which  disposes  of  the  question  of 
alimony. 

It  appears  from  the  record  before  us,  appellant  and  appel- 
lee were  married  the  16th  of  October,  1860,  and  that  they 
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have  four  children,  the  fruits  of  said  marriage,  all  of  whom 
are  sons,  and  still  living,  namely,  Martin,  Oscar,  Alfred  and 
John,  of  the  respective  ages  of  eighteen,  seventeen,  fourteen 
and  eleven  years.  The  decree  gives  Alfred,  the  third  son,  to 
the  mother,  and  John,  the  youngest,  to  the  father,  and  makes 
no  disposition  of  the  other  two,  which  is  equivalent  to  giving 
them  to  the  father.  It  is  apparent  from  the  record,  these 
children  have  been  instructed  and  inured  to  habits  of  indus- 
try and  frugality  from  almost  their  cradles  upwards,  and 
the  evidence  shows  the  two  oldest,  for  several  years  past, 
have  found  constant  employment  at  remunerative  wages,  and 
that  they  now  are  receiving,  respectively,  for  their  services 
the  sums  of  $35  and  $70  a  month,  which,  in  contemplation 
of  law,  is  the  property  of  the  father,  and  their  earnings  will 
so  continue  to  be  his  until  they  attain  their  majority.  The 
two  younger  children  are  doubtless  at  least  self-sustaining. 
Appellant  is  by  trade  a  shoe  and  bootmaker,  and  the  family 
for  several  years  past  has  been  gardening  and  keeping  a 
dairy  on  a  small  scale,  and  by  these  means  the  wife  and 
smaller  children  have  mainly  defrayed  the  family  expenses, 
including  clothing.' 

Appellant,  as  appears  from  the  evidence,  is  the  owner  of 
two  lots  of  ground  in  the  town  of  Evanston,  Cook  county, 
one  of  which  constitutes  the  homestead,  and  is  variously 
estimated  at  from  $1500  to  $3500  in  value.  The  other  is 
without  buildings,  and  is  used  for  gardening  purposes.  The 
witnesses  estimate  this  lot  at  from  $1000  to  $2500.  In 
addition  to  this,  appellant  is  shown  to  be  the  owner  of  a 
horse,  wagon,  harness,  furniture,  and  tools  necessary  to  car- 
rying on  the  shoe  and  boot  business.  The  decree  finds,  and 
we  think  the  finding  is  warranted  by  the  evidence,  the  above 
real  estate  is  worth,  altogether,  about  $5000 ;  that  it  is  free- 
from  incumbrances,  and  that  the  same  was  acquired  partly 
by  appellee's  own  money,  and  by  her  earnings  since  her  mar- 
riage ;  that  she  is  about  fifty  years  of  age,  poor,  and  without 
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means  of  support.  In  addition  to  this,  the  evidence  clearly 
shows  her  life  since  her  marriage  has  been  one  of  constant 
toil  and  drudgery,  and  that  during  at  least  the  last  ten  years 
of  her  life  she  has  scarcely  had  a  kind  word  from  appellant 
to  encourage  and  cheer  her  in  the  performance  of  her  ardu- 
ous duties,  but,  on  the  contrary,  she  has  received  nothing  at 
his  hands  but  insult  and  injury,  often  culminating  in  cow- 
ardly assaults  upon  her  person.  It  is  true,  he  denies  this, 
but  his  wife  and  all  his  children  contradict  him,  and  he  is 
not  sustained  by  any  one.  Under  these  circumstances  the 
court  decreed  that  he  should  convey  to  appellee,  in  her  own 
right,  the  lot  used  for  gardening  purposes  above  mentioned, 
and  that  she  should  release  to  him  her  right  of  dower  and  of 
homestead  in  the  homestead  property,  and  also  decreed  that 
he  should  pay  to  her  solicitors,  for  their  services  in  the  court 
below,  including  the  taking  of  testimony  and  preparing  the 
case  for  trial,  and  also  for  defending  the  case  in  the  Appel- 
late Court,  the  sum  of  $300,  which,  under  the  proofs,  we 
regard  as  reasonable. 

We  do  not  feel  called  upon  to  further  discuss  the  testimony 
in  the  case.  That  has  been  ably  done  by  counsel  on  both 
sides,  and  we  are  satisfied  nothing  we  could  say  would  throw 
any  additional  light  on  the  subject.  We  shall,  therefore, 
content  ourselves  by  simply  adding,  we  are  of  opinion  the 
evidence  fully  sustains  the  findings  of  the  court  below,  and 
the  decree  was  justified  by  the  findings,  consequently  the 
Appellate  Court  committed  no  error  in  affirming  the  decree. 

The  judgment  of  the  Appellate  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


9—104  Ili,. 
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James  W.  Schofield  et  al. 

v. 

Frank  C.  Pope. 

Filed  at  Ottawa  September  27,  1882. 

1.  ApPEAii — from  trial  court  to  Supreme  Court — in  forcible  detainer. 
Unless  the  validity  of  a  statute  is  involved  in  a  proceeding  in  forcible  de- 
tainer, an  appeal  will  not  lie  from  the  judgment  of  the  circuit  court  to  this 
court,  the  title  to  the  land  not  being  in  question. 

2.  Same — whether  validity  of  a  statute  is  involved.  In  an  action  of 
forcible  detainer  brought  before  a  justice  of  the  peace  in  Cook  county,  the 
venue  in  the  justice's  summons  was,  "State  of  Illinois,  Cook  county,"  and 
"Chicago  district,"  and  the  writ  was  directed  to  "any  constable  of  said  dis- 
trict. "  The  defendants  appeared  without  objection  to  the  process  and  went 
to  trial,  and  also  on  their  appeal  another  trial  was  had  on  the  merits  in  the 
circuit  court,  and  judgment  rendered  against  the  defendants:  Held,  that  the 
validity  of  the  statute  of  May  30,  1881,  purporting  to  divide  Cook  county 
into  two  justice's  districts,  was  not  involved  in  an  appeal  from  the  judgment 
of  the  circuit  court,  and  hence  such  appeal  would  not  lie  directly  from  that 
court  to  this  court. 

3.  Justice  or  the  peace — jurisdiction  by  appearance.  No  irregularity 
in  the  summons  issued  by  a  justice  of  the  peace  can  affect  his  jurisdiction  of 
the  subject  matter,  and*  such  irregularity  in  the  process,  or  service  thereof,  is 
waived  by  the  appearance  of  the  defendant  and  going  to  trial  on  the  merits. 
Such  appearance  confers  jurisdiction  of  the  person  of  the  defendant,  even  if 
there  is  no  summons  or  no  service  whatever. 

4.  Same — appeal  cures  defects  in  proceedings  before  justice.  By  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  circuit  court,  the 
defendant  so  appealing  enters  his  appearance  to  the  cause  in  the  circuit 
court,  and  by  so  doing  waives  all  defects  in  the  process,  the  want  of  process, 
defects  in  the  service  of  or  want  of  service,  before  the  justice. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Kogers,  Judge,  presiding. 

Messrs.  M.  A.  Korke  &  Son,  for  the  appellants : 
Appellants'  motion  to  quash  the  justice's  summons  and 
dismiss  the  suit  involves  the  constitutionality  and  validity  of 
the  act  of  May  30,  1881,  relating  to  justices  of  the  peace. 
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The  justice's  summons  shows  it  was  issued  under  that  act, 
which  this  court  has  held  unconstitutional.  People  v.  Meech, 
101  111.  200. 

The  validity  of  a  statute  being  involved,  this  court  has 
jurisdiction  of  the  appeal.  Gross  v.  People,  95  111.  366.  See, 
also,  City  of  St.  Louis  v.  Trustees,  7  Bradw.  295 ;  City  of 
Cairo  v.  Bross,  7  id.  296 ;  Falch  v.  People,  8  id.  351 ;  Rosen- 
stein  v.  Case,  9  id.  482 ;  People  v.  Holtz,  92  111.  426 ;  Gage  v. 
Busse,  94  id.  590. 

The  motion  to  dismiss  was  the  proper  practice  to  present 
the  objection  to  the  justice's  jurisdiction.  Brown  v.  Killer, 
32  111.  151;  Stolberg  v.  Ohnmacht,  50  id.  442;  Doran  v.  Gil- 
lespie, 54  id.  368 ;  Leary  v.  Pattison,  66  id.  203 ;  Center  v. 
Gibney,  71  id.  557;  Evans  v.  Bouton,  85  id.  581;  Beel  v. 
Pierce,  11  id.  92. 

Mr.  James  F.  Meagher,  for  the  appellee : 

A  proceeding  under  the  Forcible  Detainer  act  does  not 
involve  a  freehold,  and  hence  no  appeal  lies  directly  to  this 
court.  McGuirk  v.  Burry,  93  111.  118;  Preston-  v.  Gahl,  94 
id.  586. 

The  use  of  the  word  "district,"  in  the  justice's  summons, 
instead  of  "county,"  could  not  affect  the  jurisdiction  of  that 
officer  to  try  the  action.  Bat  there  can  be  no  serious  ques- 
tion as  to  the  jurisdiction  of.  the  circuit  court.  By  appealing, 
the  defendant  waives  all  informalities  and  defects  in  the  pro- 
cess issued  by  the  justice,  or  the  service,  and  submits  him- 
self to  the  jurisdiction  of  the  circuit  court.  Sec.  72,  chap. 
79,  Bev.  Stat. ;  Swingley  v.  Haynes,  22  111.  216 ;  Burns  v. 
Nichols,  89  id.  480 ;  Buettner  v.  Norton  and  Dickinson  Manf. 
Co.  90  id.  415. 

The  justice's  jurisdiction  of  the  subject  matter  of  the  suit 
does  not  depend  upon  the  act  of  the  legislature  declared 
unconstitutional  in  the  Meech  case,  but  upon  another  statute, 
the  validity  of  which  can  not  be  questioned. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  commenced  on  the 
first  day  of  June,  1881,  before  a  justice  of  the  peace  in  and 
for  the  town  of  South  Chicago.  The  defendants  appeared 
before  the  justice  of  the  peace,  a  trial  was  had,  and  judg- 
ment rendered  in  favor  of  the  plaintiff.  The  defendants 
then  appealed  to  the  circuit  court  .of  Cook  county,  where  the 
cause  was  again  tried  before  a  jury,  and  a  like  judgment 
was  rendered  in  favor  of  plaintiff.  To  reverse  the  judgment 
of  the  circuit  court  the  defendants  appealed  to  this  court. 

An  appeal  from  the  circuit  court  to  this  court  does  not 
lie  unless  the  case  involves  a  franchise,  a  freehold,  or  the 
validity  of  a  statute,  or  unless  the  case  relates  to  the  revenue. 
It  is  not  claimed  that  a  franchise  is  involved,  or  that  the 
case  involves  any  question  in  regard  to  the  revenue,  and  in 
McGuirk  v.  Burry,  93  111.  118,  and  Preston  v.  Gahl,  94  id. 
5S6,  this  court  expressly  held  that  a  proceeding  in  forcible 
detainer  did  not  involve  or  call  in  question  the  title  to  land. 

But  it  is  urged  that  the  case  involves  the  validity  of  a 
statute,  and  upon  this  ground  the  appeal  conferred  jurisdic- 
tion on  this  court.  This  position  is  predicated  on  the  alleged 
fact  that  the  justice  proceeded  under  the  act  of  May  30,  1881, 
which  purports  to  divide  Cook  county  into  two  districts.  The 
only  ground,  however,  for  supposing  that  the  justice  pro- 
ceeded under  the  act  of  May  30,  1881,  is,  that  the  venue  in  the 
summons,  in  addition  to  the  usual  words,  "State  of  Illinois, 
county  of  Cook,"  contains  also  the  words,  "Chicago  district," 
and  the  summons  is  directed  to  the  sheriff,  or  any  constable 
of  said  "district."  The  complaint  was  made  under  chapter 
57,  Eev.  Stat.  1874,  page  535,  entitled  "Forcible  Entry  and 
Detainer,"  which  conferred  jurisdiction  of  the  subject  matter 
on  the  justice  of  the  peace,  and  the  entire  proceedings  were 
had  under  and  in  conformity  to  this  statute.  If  the  sum- 
mons was  irregular  for  the  reason  that  the  venue  contained 
the  words  "Chicago  district,"  and  it  was  directed  to  any  con- 
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stable  of  said  "district,"  when  it  should  have  been  directed 
to  any  constable  of  the  county,  such  fact  could  not  affect  the 
jurisdiction  of  the  justice  over  the  subject  matter  involved  in 
the  litigation.  If  the  summons  was  irregular  or  defective, 
or  had  defendants  failed  to  appear,  it  may  be  the  justice 
would  not  have  acquired  jurisdiction  of  the  person,  and  hence 
could  not  have  proceeded ;  but  when  the  defendants  appeared 
and  proceeded  with  the  trial,  the  jurisdiction  of  the  justice 
over  the  person  was  complete,  however  defective  the  sum- 
mons may  have  been.  After  the  complaint  was  filed,  if  the 
defendants  had  appeared  and  gone  to  trial  without  any  sum- 
mons, the  jurisdiction  of  the  justice  could  not  have  been  called 
in  question.  The  act  of  May  30,  1881,  does  not  profess  to 
confer  jurisdiction,  in  this  class  of  cases,  upon  justices  of  the 
peace.  The  jurisdiction  comes  from  chapter  57,  Kev.  Stat. 
1874,  supra.  And  when  the  defendants  appeared  before  the 
justice  and  proceeded  with  the  trial,  the  act  of  May  30,  1881, 
had  no  bearing  whatever  on  or  relation  to  the  case. 

Again,  after  the  trial  before  the  justice  the  defendants 
appealed  to  the  circuit  court,  and  a  trial  was  had  before  a 
jury,  verdict  returned,  and  judgment  entered  upon  it.  This 
court  has  often  held  that  an  appeal  by  a  defendant  from  the 
justice  to  the  circuit  court  is  a  waiver  of  all  defects  in  the 
process  issued  by  the  justice.  Swingley  v.  Haynes,  22  111. 
216,  is  in  point,  where  it  is  said:  "When  the  defendant  files 
his  appeal  bond,  he  thereby  enters  his  appearance  to  the 
cause  in  the  circuit  court,  and  by  so  doing  waives  all  defects 
in  the  process,  the  want  of  process^defects  in  the  serving  of, 
or  want  of  service,  before  the  justice." 

As  the  proceedings  in  this  case  did  not  depend  upon,  and 
were  not  conducted  under,  the  act  of  May  30,  1881,  we  per- 
ceive no  ground  for  holding  that  the  validity  of  that  act  is 
called  in  question.  The  validity  of  no  law,  therefore,  being 
involved,  the  appeal  will  be  dismissed. 

Appeal  dismissed. 
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John    Jenkins 

v. 

Elizabeth  Jenkins. 

Filed  at  Ottawa  September  27,  1882. 

1.  Sepakate  maintenance — living  apart  must  be  without  wife's  fault. 
In  order  to  authorize  a  decree  against  a  husband  for  the  separate  maintenance 
of  his  wife,  she  must  show  that  her  living  apart  from  him  is  "without  her 
fault."  Where  the  wife  had  for  twelve  years  subjected  her  husband  to  vexa- 
tious suits  on  groundless  charges  of  extreme  cruelty,  and  to  another  on  a 
groundless  charge  of  adultery,  and  while  the  latter  suit  was  still  pending  she 
voluntarily  went  to  his  house  with  a  part}7  of  her  friends,  and  he  ordered  her 
and  her  friends  to  leave,  refusing  to  give  her  supper  and  forbidding  her  to 
enter  a  bedroom,  saying  she  could  not  stay  that  night,  and  this  was  all  the 
evidence  to  show  her  living  apart  from  her  husband  was  without  her  fault: 
Held,  that  the  evidence,  under  the  circumstances,  was  not  sufficient  to  justify 
a  decree  of  an  allowance  for  a  separate  maintenance. 

2.  After  such  a  state  of  affairs  and  course  pursued  by  the  wife,  she  should, 
on  her  return  to  his  house,  have  distinctly  told  her  husband  that  she  proposed 
to  abandon  the  litigation  against  him,  and  live  in  peace  with  him,  and  have 
given  him  the  opportunity  of  considering  her  proposal  to  return,  before  she 
could  put  him  in  default. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;   the  Hon.   John  A.  Jameson,  Judge,  presiding. 

Mr.  Arthur  D.  Eich,  for  the  appellant : 

The  courts  will  not  encourage  married  persons  to  live 
apart,  otherwise  than  under  the  authority  of  a  judicial  de- 
cree.    1  Bishop  on  Marriage  and  Divorce,  sec.  550. 

If  a  wife  abandons  her  husband  without  justifiable  cause, 
or  is  living  apart  from  him  without  his  consent  or  fault,  he 
will  not  be  liable  for  her  separate  maintenance.  Wahle  v. 
Wahle,  71  111.  510;  Boss  v.  Ross,  69  id.  569;  Angelo  v. 
Angelo,  81  id.  251 ;  Bevier  v.  Galloway,  71  id.  517. 

While  a  husband  is  guilty  of  no  cruelty  towards  his  wife, 
and  is  willing  to  provide  her  a  home  and  all  necessaries 
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there,  he  is  not  bound  to  furnish  them  elsewhere.  McCutch- 
eon  v.  McGahay,  11  Johns.  282;  Rutherford  v.  Cox,  11  Mo. 
347;  .Ross  v.  Ross,  69  111.  569;  1  Bishop  on  Marriage  and 
Divorce,  sec.  573. 

If  at  the  time  a  wife,  after  having  left  her  husband,  offered 
to  return,  he  had  good  grounds  for  a  divorce  against  her  for 
desertion,  it  was  quite  proper  for  him  to  refuse  to  con- 
done her  offence  and  refuse  to  let  her  remain  with  him.  If 
her  divorce  suits  which  she  had  instituted  were  not  brought 
in  good  faith,  her  desertion  for  that  purpose  will  not  be 
excused  in  law.  Doyle  v.  Doyle,  26  Mo.  545 ;  Simons  v. 
Simons,  13  Texas,  468 ;  1  Bishop  on  Marriage  and  Divorce, 
sec.  802. 

Messrs.  E.  &  A.  Van  Buken,  for  the  appellee,  commented 
upon  and  reviewed  the  evidence,  to  show  that  appellee's  offer 
to  return  and  live  with  her  husband  was  made  in  good  faith, 
and  contended  that  his  refusal  to  receive  her  back  gave  her 
the  right  to  a  separate  maintenance.  Also,  that  the  finding 
of  the  facts  by  the  Appellate  Court  justified  the  decree,  and 
that  such  finding  of  the  facts  was  conclusive  in  this  court, 
citing  Hurd's  Stat.  p.  820,  sec.  88 ;  Gravitt  et  al.  v.  Davis,  92 
111.  193;  Laird  v.  Warner,  id.  204;  Carr  v.  Miner,  id.  604; 
Morris  v.  Preston,  93  id.  215 ;  Illinois  and  St.  Louis  R.  R. 
Co.  v.  Cobb,  94  id.  55 ;  Germania  Fire  Ins.  Co.  v.  McKee,  id. 
494;  Hewitt  v.  Board  of  Education,  id.  528;  Albin  v.  Kin- 
ney,  96  id.  214;  Brandt  v.  Lill  et  al.  id.  608. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  by  Mrs.  Jenkins  against  her  husband  for 
separate  support,  upon  the  ground,  as  alleged,  that  she  is 
living  separate  from  her  husband  without  her  fault.  The 
record  shows  that  the  parties  were  married  in  1867.  Soon 
after  the  marriage  the  parties  had  a  difficulty,  and  she  filed  a 
bill  for  divorce  upon  a  charge  of  cruelty.     That  bill  was  dis- 
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missed.  In  1872  she  filed  another  bill  seeking  a  divorce 
upon  the  ground  of  alleged  cruelty.  On  hearing,  this  bill 
was  dismissed  by  the  court.  The  complainant  at  once  re- 
turned to  his  house,  and  lived  in  his  house  for  a  time,  and 
again  filed  a  bill  for  divorce,  charging  her  husband  with 
adultery.  This  was  in  May,  1875.  In  this  case  the  circuit 
court  made  the  decree  sought.  That  decree  was  reversed 
upon  the  merits  by  this  court,  in  an  opinion  filed  January, 
1878.  (See  86  111.  340.)  This  bill  was  filed  June  7,  1878. 
She  now  claims  to  be  living  separate  and  apart  from  her 
husband  without  her  fault,  upon  the  allegation  that  he 
wrongfully  refuses  to  permit  her  to  live  with  him  at  his 
home.  This  allegation  she  attempts  to  support. by  proving 
that  on  May  5,  1878,  she,  in  company  with  some  friends  (the 
chief  of  whom  was  a  Mrs.  Smith),  went  without  notice  to  the 
dwelling  of  her  husband,  and  entered  the  house  when  he  was 
absent ;  that  soon  he  came  in  and  found  them  there,  and 
seemed  very  much  surprised,  and  ordered  her  and  her  friends 
to  leave ;  that  in  the  interview  she  asked  for  her  supper, 
which  was  refused,  and  attempted  to  enter  a  bedroom  with  a 
traveling  bag  in  her  hand,  and  he  forbade  it,  and  told  her 
she  could  not  stay  there  that  night. 

On  reading  all  the  proofs,  it  seems  plain  to  our  minds 
that  the  complainant's  separate  living  from  her  husband  is 
not  shown  to  be  "without  her  fault."  The  circumstances  of 
this  visit  to  the  house  of  her  husband  excite  strongly  the 
suspicion  that  what  she  sought  was  not  a  home  in  the  house 
of  her  husband,  where  she  might  live  as  a  dutiful  wife,  but 
rather  evidence  of  a  refusal  on  his  part  of  shelter,  so  that 
she  might  institute  a  suit  for  separate ,  maintenance.  Be 
this  as  it  may,  it  is  plain  that  a  wife  who  had  been  at  war 
with  her  husband  for  twelve  years,  and  who  has  subjected 
him  to  a  vexatious  suit  on  a  groundless  charge  of  extreme 
cruelty,  and  who  had  also  subjected  him  to  another  vexatious 
suit  upon  a  groundless  charge  of  adultery, — who,  while  the 
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latter  suit  was  still  pending,  and  after  a  voluntary  absence 
from  her  husband's  home  for  years,  should  suddenly  arrive 
with  a  party  of  friends  at  his  house,  and  say  and  do  exactly 
what  she  says  she  did  say  and  do,  and  no  more, — has  no 
right  to  complain  that  her  husband  refused  to  permit  her  in 
his  house.  She  did  not  say  to  him,  "I  have  returned  seek- 
ing shelter  under  your  roof  as  your  wife,  hoping  to  live  in 
peace."  She  did  not  retract  her  groundless  charges  of 
cruelty  and  of  adultery.  After  such  a  history  she  should  at 
least  have  distinctly  told  her  husband  that  she  proposed  to 
abandon  the  war  and  to  live  in  peace,  and  she  should,  to  put 
him  in  fault,  and  before  she  could  have  adequate  excuse  for 
separate  living,  have  giving  him  the  opportunity  of  consider- 
ing her  proposition  to  return,  so  that  he  might,  as  he  had  a 
right  to  do,  determine  what  room  or  rooms  she  should  take. 
The  decree  of  the  circuit  court,  we  think,  is  not  warranted 
by  the  proofs,  and  ought  to  have  been  reversed  by  the  Appel- 
late Court.  The  judgment  of  the  Appellate  Court  is  there- 
fore reversed,  and  the  cause  remanded,  that  the  bill  may  be 

dismissed. 

Judgment  reversed. 


Lazarus  Silverman 

v. 
Mason  B.  Loomis. 

Filed  at  Ottawa  September  27,  1882. 

1.  Covenants — contracts — cancellation  of  corresponding  covenants 
each  to  the  other.  Where  A  conveys  to  B  land  upon  which  there  is  an  in- 
cumbrance of  record,  with  covenants  against  incumbrances  and  of  warranty, 
and  B  subsequently  reconveys  to  A  with  like  covenants,  the  several  convey- 
ances between  them  will,  by  operation  of  law,  cancel  or  extinguish  the  cove- 
nants in  B's  deed  as  to  all  incumbrances  covered  by  A's  deed  to  B,  to  avoid 
circuity  of  action.     In  such  case  the  law  construes  such  covenants  as  mutu- 
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ally  canceling  each  other,  so  that  no  action  can  be  maintained  by  either  of 
the  parties  or  their  assigns. 

2.  Purchaser — rights  and  liabilities  as  to  prior  covenants.  Where  a 
grantee  in  a  deed  covenants  therein  to  take  up  and  surrender  certain  notes  to 
a  third  person  as  a  part  payment  of  the  consideration,  and  subsequently  con- 
veys the  premises  by  quitclaim  deed,  his  grantee  will  take  the  land  burdened 
with  this  covenant,  and  in  equity  will  be  required  to  perform  the  covenant. 
The  assignee  of  a  grantee  can  not  recover  on  a  covenant  made  by  the  grantor 
of  the  latter,  where,  by  reason  of  matter  apparent  upon  the  record  of  deeds  in 
the  line  of  his  title  at  the  time  of  the  assignee's  purchase,  the  grantee  him- 
self could  not  have  recovered.  The  assignee  in  such  case  occupies  no  better 
position  than  the  original  covenantee  through  whom  he  claims. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  George  Gardner,  Judge,  presiding. 

The  facts  material  to  a  proper  understanding  of  this  case 
are,  in  substance,  as  follows:  On  the  10th  of  May,  1871, 
Eben  F.  Eunyan,  being  the  owner  in  fee  of  «a  certain  lot  of 
ground  in  Chicago,  Cook  county,  mortgaged  the  same  to  Iza 
H.  Scribner,  to  secure  a  loan  of  $2000,  the  mortgage  being 
filed  in  the  proper  office  for  record  the  day  it  was  executed. 
On  the  12th  of  July  following,  for  the  consideration  of  $7000, 
Eunyan  sold,  and  conveyed  by  warranty  deed,  the  same 
property  to  Mason  B.  Loomis,  the  appellee,  the  latter  having 
constructive,  but  no  actual,  knowledge  of  the  Scribner  mort- 
gage. Loomis  paid  $500  cash  on  his  purchase,  and  executed 
to  Eunyan  thirteen  notes,  of  $500  each,  payable  at  intervals 
of  six  months,  the  last  maturing  on  July  12,  1878.  These 
notes  were  secured  by  a  deed  of  trust  on  the  purchased  prop- 
erty. Loomis  took  possession  of  the  premises  at  the  time  'of 
his  purchase,  and  occupied  the  same  until  May  1,  1875, 
having  in  the  meantime  paid  the  first  six  of  said  notes. 
On  the  day  last  mentioned,  for  the  consideration  of  $7500, 
Loomis  sold,  and  reconveyed  by  warranty  deed,  the  property 
to  Eunyan,  the  latter  agreeing,  in  part  payment  of  the  con- 
sideration, to  take  up  and  surrender  to  Loomis  the  remaining 
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seven  notes,  which  were  then  outstanding  in  the  hands  of 
other  parties,  and  this  stipulation  was  set  forth  in  the  con- 
veyance, which  was  duly  recorded  about  the  date  of  its  exe- 
cution. The  seventh  and  eighth  notes  were  taken  up  and 
surrendered  by  Eunyan  in  pursuance  of  the  stipulation  in  the 
deed.  The  remaining  five  notes  had  already  been  transferred 
by  Eunyan  to  Lazarus  Silverman,  who  subsequently  trans- 
ferred them,  for  value,  to  L.  C.  Paine  Freer. 

On  the  23d  of  June,  1876,  Eunyan  contracted  and  sold  the 
premises  in  question  to  Silverman,  but  at  the  instance  of  the 
latter  the  conveyance  was  made  to  Bernhard  Moos,  who  sub- 
sequently, on  the  2d  of  April,  1879,  by  quitclaim  deed,  con- 
veyed the  property  to  Silverman,  the  real  purchaser.  By  a 
stipulation  in  the  deed  from  Eunyan  to  Moos,  the  grantee 
covenanted  and  agreed,  as  a  part  of  the  consideration,  to 
take  up  and  surrender  to  Loomis  the  remaining  notes  given 
by  the  latter  to  Eunyan  on  his  original  purchase,  which  were 
then  outstanding  in  the  hands  of  Freer.  Silverman  took  up 
the  ninth,  tenth,  eleventh  and  twelfth  of  these  notes,  as  pro- 
vided in  the  deed,  on  his  purchase  from  Eunyan,  but  declined 
to  surrender  them  to  Loomis,  on  the  ground  he  had  been 
compelled  to  redeem  from  a  sale  under  the  Scribner  mort- 
gage, at  an  expense  of  $2655.91,  which  he  claims  appellee  is 
bound  to  make  good  to  him  by  reason  of  his  covenant  against 
incumbrances  in  his  deed  of  reconveyance  to  Eunyan,  as 
heretofore  stated.  Appellee  denying  all  liability  on  account 
of  his  covenants  in  that  deed,  suits  at  law  were  commenced* 
against  him  by  Silverman  on  the  four  notes  last  mentioned, 
and  by  Freer  on  the  thirteenth  of  said  notes,  and  the  present 
bill  was  filed  by  appellee  to  enjoin  these  suits.  On  the  hear- 
ing, the  circuit  court  of  Cook  county  rendered  a  decree  per- 
petually enjoining  Silverman  from  further  prosecuting  his 
suit  upon  the  four  notes  taken  up  by  him,  and  directing  that 
the  same  be  canceled  and  delivered  to  Loomis  within  ten 
days,  and  that  Silverman,  within  thirty  days,  pay  the  amount 
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of  the  thirteenth  note  to  Freer,  and  upon  such  payment  sur- 
render the  said  note,  canceled,  to  Loomis.  From  this  decree 
Silverman  appealed  to  the  Appellate  Court  for  the  First 
District,  where  the  same  was  affirmed,  and  Silverman  brings 
the  case  to  this  court  by  appeal. 

Mr.  Frank  J.  Crawford,  for  the  appellant : 

A  covenant  against  incumbrances  runs  with  the  land,  and 
is  available  for  the  benefit  of  the  heirs  or  assigns  of  the  cov- 
enantee, upon  whom  the  burden  of  the  incumbrance  ulti- 
mately falls.  3  Washburn  on  Keal  Prop.  (4th  ed.)  459; 
Richards  v.  Burt,  59  111.  38. 

The  measure  of  damages  on  such  covenant  is  the  amount 
of  the  loss,  not  exceeding  the  purchase  money.  Kawle  on 
Covenants  for  Title,  (4th  ed.)  288 ;  Delavergne  v.  Norris,  7 
Johns.  358 ;  Braman  v.  Bingham,  26  N.  Y.  483 ;  Spring  v. 
Chase,  22  Me.  505;  The  City  v.  Bissell,  46  Mo.  160;  Batch- 
elder  v.  Sturgis,  3  Cush.  205 ;  Brady  v.  Spurck,  27  111.  478. 

If  the  covenant  passes  to  the  assignee  with  the  land,  it  can 
not  be  affected  by  the  equities  existing  between  the  original 
parties,  any  more  than  the  title  to  the  land  itself.  Suydam 
v.  Jones,  10  Wend.  180;  Greenvaidt  v.  Davis,  4  Hill,  643; 
Kawle  on  Covenants,  351. 

There  was  no  release  here  of  Loomis'  covenants  by  Eun- 
yan.  A  release  must  be  by  an  instrument  of  equal  solemnity 
with  that  containing  the  covenants,  and  recorded,  in  order  to 
affect  a  subsequent  purchaser.  Eawle  on  Covenants,  349, 
352 ;  Rogers  v.  Payne,  2  Wils.  376 ;  Susquehanna  Coal  Co.  v. 
Quick,  11  P.  F.  Smith,  (Pa.)  339. 

Mr.  E.  A.  Otis,  and  Mr.  Chas.  H.  Wood,  for  the  appellee: 
The  conveyance  by  Eunyan  to  Loomis,  and  the  reconvey- 
ance by  Loomis  to  Eunyan  of  the  same  premises  by  a  like 
deed,   operated  to  extinguish  the  covenants  in  the  deed  of 
Loomis,  both  as  against  Eunyan  and  his  grantee,  Silverman. 
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2  Coke  on  Littleton,  sec.  743 ;  Shepard's  Touchstone,  201  ; 
10  Bacon's  Abridg.  (Bouvier's  ed.)  414,  "Warranty  Deed;" 
Brown  v.  Metz,  33  111.  339;  3  Washburn  on  Beal  Prop. 
*661;  GoodellY.  Burnett,  22  Wis.  565;  Kellogg  v.  Wood,  4 
Paige,  578. 

Silverman,  by  the  covenant  in  the  deed  from  Bunyan, 
assumed  to  pay  and  surrender  up  the  last  five  notes  of 
Loomis.  That  agreement  is  binding  on  him.  Taylor  v. 
Luce,  59  Pa.  St.  436 ;  Sawyer  v.  Weaver,  2  McArthur,  D.  C. 
1 ;  Lamb  v.  Tucker,  42  Iowa,  118 ;  Bicard  v.  Sanderson,  41 
N.  Y.  179. 

The  acceptance  by  the  grantee  of  a  deed  conveying  lands 
subject  to  a  specified  mortgage,  and  providing  that  he  shall 
assume  and  pay  the  mortgage,  binds  him  as  effectually  as 
though  the  deed  were  inter  partes,  and  executed  by  both 
grantor  and  grantee.  The  mortgagee  may  treat  both  the 
mortgagor  and  his  grantee,  under  such  a  promise,  as  princi- 
pal debtors,  and  may  have  a  formal  decree  against  either  or 
both.  Craivford  v.  Edwards,  33  Mich.  354;  Snyder  v.  Bobin- 
son,  35  Ind.  311. 

As  to  the  mortgagor,  the  party  who  assumes  the  mortgage 
debt  is  the  principal,  and  he  is  a  surety  only.  Pricden  v.  Wil- 
liams, 26  N.  J.  Eq.  210 ;  Marsh  v.  Pike,  10  Paige,  695  ;  Calvo 
v.  Davis,  8  Hun,  (N.  Y.)  222 ;  Jones  on  Mortgages,  sec.  742. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Silverman,  on  his  purchase  from  Bunyan,  having  agreed 
to  take  up  and  surrender  to  Loomis  the  notes  sued  on,  it  is 
clear  he  was  bound  to  do  so  unless  he  was  relieved  from  the 
performance  of  that  undertaking  by  reason  of  having  been 
compelled  to  redeem  the  premises  from  sale  under  the  Scrib- 
ner  mortgage,  and  whether  he  was  so  relieved  or  not,  of 
course  depends  upon  whether  Loomis  is  liable  to  Silverman 
on  the  covenants  in  the  former's  deed  to  Bunyan,  and  upon 
the  decision  of  this  question  the  case  depends.     The  circuit 
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court  held,  and  we  think  properly,  that  the  conveyance  and 
reconveyance  of  the  premises  between  Kunyan  and  Loomis 
by  operation  of  law  canceled  or  extinguished  the  covenants 
in  the  latter's  deed  as  to  all  incumbrances  covered  by  Eun- 
yan's  deed  to  Loomis.  The  object  of  the  parties  in  having  a 
covenant  against  incumbrances  inserted  in  appellee's  deed 
upon  his  reconveyance  to  Eunyan,  was  doubtless  to  assure 
the  property  to  the  latter  in  the  same  condition  it  was  in 
when  conveyed  by  Eunyan  to  Loomis,  and  nothing  more ; 
and  to  give  it  a  wider  range,  by  extending  it  to  matters  cov- 
ered by  Eunyan's  covenants  to  Loomis,  would  be  to  make 
the  parties  severally  liable  to  each  other  on  account  of  the 
same  incumbrance.  The  enforcement  of  this  liability  by 
legal  proceedings  would  give  rise  to  circuity  of  action,  and 
an  unnecessary  and  useless  expenditure  of  money  in  vexa- 
tious litigation,  which  the  law  ever  abhors.  To  avoid  these 
consequences,  the  law  wisely  construes  such  covenants  as 
mutually  canceling  each  -other,  so  that  no  action  can  be 
maintained  on  them  by  either  of  the  parties  or  their  as- 
signees. The  assignee  of  a  grantee  can  not  recover  on  a 
covenant  made  by  the  latter's  grantor,  where,  by  reason  of 
matters  apparent  upon  the  record  of  deeds  in  the  line  of  his 
title  at  the  time  of  the  assignee's  purchase,  the  grantee  him- 
self could  not  recover.  The  assignee,  in  such  case,  occupies 
no  better  position  than  the  original  covenantee  through 
whom  he  claims. 

Silverman,  having  purchased  with  constructive  notice  of 
these  two  deeds,  is  conclusively  presumed  to  have  known 
and  understood  at  the  time  of  his  purchase  their  legal  effect, 
and  he  has  no  cause,  therefore,  to  complain.  The  view  here 
presented  we  understand  to  be  fully  sustained  by  well  recog- 
nized legal  principles.  2  Coke  on  Littleton,  sec.  743  ;  Brown 
v.  Metis,  33  111.  339  ;   Kellogg  v.  Wood,  4  Paige,  578. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


1882.]       Inteknational  Bank  et  al.  v.  Jenkins  et  al.  143 

Syllabus. 

The  International  Bank  of  Chicago  et  al. 
v. 
Eobert  E.  Jenkins  et  al* 

Filed  at  Ottawa  September  27,  1882. 

1.  "Weit  of  error — when  it  lies  to  Appellate  Court — judgment — when 
final.  On  demurrer  to  a  plea  of  the  Statute  of  Limitations  filed  to  a  writ  of 
error  in  the  Appellate  Court,  the  judgment  of  the  court  is  necessarily  final  as 
to  the  only  issue  tendered.  If  the  plea  is  good,  a  final  judgment  dismissing 
the  action  follows,  and  if  it  is  bad,  the  entire  defence  fails,  and  on  sustaining 
the  demurrer  a  judgment  of  reversal  will  be  entered,  which  is  final,  although 
the  cause  may  be  remanded;  and  a  writ  of  error  lies  from  this  court  to  review 
such  judgment  when  the  amount  involved  exceeds  $1000. 

2.  Same — statutes  construed.  Section  8  of  the  Appellate  Court  act,  and 
section  90  of  the  Practice  act,  having  been  enacted  on  the  same  day,  and 
having  taken  effect  at  the  same  time,  must  be  construed  in  pari  materia, 
and  given  the  same  effect  as  if  both  were  embraced  in  the  same  act.  The 
first  named  section  only  allows  an  appeal  or  writ  of  error  when  the  order, 
judgment  or  decree  is  final,  while  section  90  allows  an  appeal  or  writ  of  error 
not  only  when  the  judgment  of  the  Appellate  Court  is  final,  but  also  when 
the  judgment,  etc.,  is  such  that  no  further  proceedings  can  be  had  in  the 
court  below  except  to  carry  into  effect  the  mandate  of  the  Appellate  Court. 

3.  Same — is  a  new  suit.  The  suing  out  of  a  writ  of  error  in  the  Appel- 
late Court  to  review  the  proceedings  in  a  cause  in  the  circuit  court,  is  the 
commencement  of  a  new  suit,  and  not  the  continuation  of  the  suit  below,  to 
which  it  relates. 

4.  Limitation— for  and  against  assignee  in  bankruptcy.  Under  sec- 
tion 5057  of  the  United  States  Statutes,  the  limitation  of  two  years  of  suits 
by  or  against  an  assignee  in  bankruptcy  is  confined  to  cases  between  such 
assignee  and  a  person  claiming  an  adverse  interest  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee. 

5.  Same — when  interest  is  adverse  to  assignee.  A  bank  filed  a  bill  to 
foreclose  a  mortgage  given  by  A  to  B  to  secure  certain  notes,  which  B  in- 
dorsed, and  pledged  to  the  bank  as  collateral  security  for  a  loan  to  him,  and 
also  as  a  security  for  any  and  all  indebtedness  the  bank  might  hold  against 
him  after  the  payment  of  the  loan.  B,  by  his  answer  and  cross-bill,  set  up 
that  his  indebtedness  to  the  bank  had  been  paid,  and  claimed  various  pay- 
ments of  usury,  which  he  asked  to  have  applied  on  his  indebtedness,  and 

*  This  case  and  three  others,  between  substantially  the  same  parties,  num- 
bered 19,  22  and  23,  were  considered  together,  and  the  opinion  in  this  case 
applies  to  them  all. 
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that  if  so  applied  his  entire  indebtedness  would  be  satisfied.  He  also  prayed 
for  an  account  to  be  taken,  and  for  a  decree  for  the  return  of  the  collaterals. 
The  circuit  court  having  found  in  favor  of  the  bank,  B's  assignee  in  bank- 
ruptcy sued  out  a  writ  of  error  from  the  Appellate  Court  to  reverse  the  decree: 
Held,  that  the  claim  of  the  bank  and  that  of  B  were  not  only  adverse,  but 
hostile,  within  the  meaning  of  the  United  States  law  limiting  suits  by  or 
against  assignees  in  bankruptcy,  and  that  the  writ  of  error  was  barred  if  not 
brought  within  two  years  from  the  time  the  cause  of  action  accrued  to  the 
assignee. 

6.  Same—  practice — how  presented  in  Appellate  Court.  The  bar  of  the 
Statute  of  Limitations  to  a  writ  of  error  may  be  presented  by  motion  to  dis- 
miss as  well  as  by  plea,  when  it  appears  on  the  face  of  the  record  that  the 
writ  is  barred,  and  no  circumstances  are  alleged  to  take  the  case  out  of  the 
statute. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  S.  Williams,  Judge, 
presiding. 

Messrs.  Rosenthal  &  Pence,  for  the  plaintiffs  in  error : 

A  writ  of  error  is  a  suit  at  law  or  in  equity,  within  the 
meaning  of  the  two  years  limitation  in  the  Bankrupt  law. 
Powell's  App.  Ct.  Proc.  46,  326 ;  Ripley  v.  Morris,  2  Gilm. 
381;  Hickman  v.  Haines,  5  id.  20;  Smith  v.  Robinson,  11 
111.  119;  Roberts  v.  Trustees,  32  id.  474;  1  Tidd's  Prac. 
*1196;  Wadhams  v.  Gay,  73  111.  421;  Union  Canal  Co.  v. 
Woodside,  11  Pa.  St.  176  ;  Weston  v.  City  Council,  2  Pet.  449  ; 
Bailey  v.  Glover,  21  Wall.  346. 

As  to  the  proper  construction  to  be  given  to  sec.  5057  of 
the  Eevised  Statutes  of  the  United  States,  and  holding  the 
limitation  therein  provided  applies  to  writs  of  error  by  an 
assignee  in  bankruptcy,  see  Bailey  v.  Glover,  21  Wall.  342 ; 
Marshall  v.  Knox,  16  id.  551 ;  Cleveland  v.  Bocrum,  24  N.  Y. 
613 ;  Wilson  v.  Childs,  8  Bank.  Rep.  527 ;  Coit  v.  Robinson, 
19  Wall.  285. 

A  plea  of  the  Statute  of  Limitations  to  a  writ  of  error  is 
not  required  when  the  record   discloses  that   the  time  has 
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elapsed  for  bringing  the  suit.  A  motion  to  dismiss  is  the 
proper  practice  in  such  a  case.  Brooks  v.  Morris,  11  How. 
204;  Bertrand  v.  Taylor,  87111.  235;  Parkhurst  v.  Race,  100 
id.  558  ;  Henry  County  v.  Winnebago  Drainage  Co.  52  id.  454 ; 
Humbert  v.  Trinity  Church,  7  Paige,  195 ;  Bailey  v.  Glover, 
21  Wall.  342. 

A  plea  of  the  Statute  of  Limitations  in  the  Appellate  or 
Sujjreme  Court  is  a  plea  of  confession  and  avoidance,  and  if 
overruled,  the  judgment  is  to  be  reversed.  Page  v.  People, 
99  111.  418. 

The  order  of  the  Appellate  Court  sustaining  the  demurrer 
to  the  plea  of  the  Statute  of  Limitations  was  final,  and  no 
further  proceedings  upon  the  subject  matter  of  the  plea  could 
be  had  in  the  circuit  court,  and  hence  a  writ  of  error  lies 
from  this  court  to  review  such  order.  Baber  v.  Pittsburg, 
Cincinnati  and  St.  Louis  R.  R.  Co.  93  111.  342 ;  O'Dowd  v. 
Russell,  14  Wall.  402;  Martin  v.  Hunter,  1  Wheat.  352; 
Holmes  v.  Jennison,  14  Pet.  562 ;  Weston  v.  City  Council,  etc. 
2  id.  464;  Johnson  v.  Humboldt  Ins.  Co.  91  111.  92;  Fleisch- 
man  v.  Walker,  91  id.  321. 

Mr.  W.  T.  Burgess,  for  the  defendants  in  error : 
The  only  question  made  in  the  pleadings  was,  whether 
Walker  owed  the    bank  anything.      He   did  not   deny  the 
pledge,    and   unless    he   did,    there  was  no    property    right 
involved.     Walker  sought  to  have  an  account  taken  between 
him  and  the  bank,  which  was  denied  by  dismissing  his  bill. 
In  this  there  is  no  "adverse  interest  touching  any  property 
or  'rights    of   property   transferable    to    or   vested    in"    the 
assignee.     The   assignee  took  the  equity  of  redemption   of 
Walker,  and  no  more.     Bump  on  Bankruptcy,  500,  sec.  5044. 
In  the  cases  cited  by  the  plaintiffs  in  error,  the  title  to  the 
property  was  set  up  in  bar  of  the  right  to  redeem,  and  have 
no  application  to  a  case  where  the  right  to  redeem  is  admit- 
ted.     Price  v.  Phillips,   3  Bobertson,  (N.  Y.)  448 ;    Smith  v. 
10—104  III. 
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Crawford,  4  N.  B.  38;  Will  v.  Stickney,  15  id.  23;  Sedgwick 
v.  Casey  f  4  Bank.  Eep.  496 ;   Carr  v.  Lord,  29  Maine,  51. 

When  the  complainants  below,  by  bill  in  equity,  asserted 
their  right  to  foreclose,  they  necessarily  thereby  affirmed 
Walker's  right  to  redeem,  and  his  assignee  stands  in  his 
shoes.  Locke  et  al.  v.  Caldwell,  91  111.  421 ;  1  Hilliard  on 
Mortgages,  sec.  2. 

That  an  appeal  does  not  lie  from,  or  a  writ  of  error  issue 
upon,  the  judgment  of  the  Appellate  Court  upon  a  plea  in  bar 
of  the  Statute  of  Limitations  sustaining  a  demurrer  to  the 
plea,  and  reversing  and  remanding  the  cause  for  further 
proceedings  in  the  court  below  before  final  judgment,  counsel 
cited  the  provisions  of  the  statute, — sees.  2,  11,  art.  6,  of 
the  constitution,  and  sec.  9,  chap.  110,  Bevised  Statutes; 
Jenkins  v.  Greenbaum,  95  111.  11 ;  Jenkins  v.  International 
Bank,  97  id.  568 ;  Knox  v.  Exchange  Bank,  12  Wall.  379. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  writ  of  error  to  reverse  a  judgment  of  the 
Appellate  Court  for  the  First  District,  and  a  motion  has 
been  made  to  dismiss  the  suit  on  the  ground  that  the  judg- 
ment of  the  Appellate  Court  was  not  final. 

The  facts,  so  far  as  may  be  necessary  to  obtain  a  proper 
understanding  of  the  question  involved,  are  these :  The 
International  Bank  of  Chicago  obtained  a  decree  in  a  pro- 
ceeding to  foreclose  a  mortgage  against  Samuel  J.  Walker, 
in  the  circuit  court  of  Cook  county,  on  the  25th  day  of  April, 
1878.  Walker  was  afterwards  adjudged  a  bankrupt,  and 
Jenkins  appointed  assignee.  On  the  21st  clay  of  April,  1881, 
the  assignee,  Jenkins,  sued  out  a  writ  of  error  from  the 
Appellate  Court  to  the  circuit  court,  to  reverse  the  decree 
of  foreclosure  which  had  been  rendered  in  the  circuit  court 
in  1878.  The  International  Bank  appeared  in  the  Appel- 
late Court  and  filed  a  plea  of  the  United  States  Statute  of 
Limitations  in  bar  of  the  suit,  under  section  5057  of  the 
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Bankrupt  act,  which  declares:  "No  suit,  either  at  law  or 
in  equity,  shall  be  maintainable  in  any  court  between  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest  touching  any  property  or  rights  of  property  transfer- 
able to,  or  vested  in,  such  an  assignee,  unless  brought  within 
two  years  from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  assignee.  And  this  provision  shall  not, 
in  any  case,  revive  a  right  of  action  barred  at  the  time  an 
assignee  is  appointed."  To  this  plea  the  assignee  filed  a 
general  demurrer,  which  the  court  sustained,  and  entered 
a  judgment  reversing  the  decree  of  the  circuit  court,  and 
remanded  the  cause. 

The  question  presented  by  the  motion  to  dismiss  the  writ 
of  error  is,  whether  this  is  to  be  regarded  as  a  final  judgment, 
within  the  meaning  of  the  statute  which  authorizes  an  appeal 
or  writ  of  error  to  review  a  judgment  which  is  final. 

Section  8  of  the  Appellate  Court  act  provides :  "In  all 
cases  where  the  amount  involved  is  less  than  $1000,  in 
actions  ex  contractu,  and  the  judgment  is  affirmed,  it  shall  be 
final."  The  amount  here  is  over  $1000.  It  then  declares: 
"In  all  other  cases  appeals  shall  lie,  and  writs  of  error  may 
be  prosecuted,  from  the  final  judgments,  orders  or  decrees  of 
the  Appellate  Courts  to  the  Supreme  Court." 

Section  90  of  the  Practice  act  provides :  "In  all  criminal 
cases,  *  *  *  and  in  all  other  cases  where  the  sum  or 
value  in  controversy  shall  exceed  $1000,  exclusive  of  costs, 
which  shall  be  heard  in  any  of  the  Appellate  Courts  upon 
errors  assigned,  if  the  judgment  of  the  Appellate  Court  be 
that  the  order,  judgment  or  decree  of  the  court  below  be 
affirmed,  or  if  a  final  judgment  or  decree  be  rendered  thereon 
in  the  Ap'pellate  Court,  or  if  the  judgment,  order  or  decree  of 
the  Appellate  Court  be  such  that  no  further  proceedings  can 
be  had  in  the  court  below,  except  to  carry  into  effect  the 
mandate  of  the  Appellate  Court,  any  party  to  such  cause 
shall  be  permitted  to  remove  the  same  to  the  Supreme  Court 
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by  appeal  or  writ  of  error. "  As  was  held  in  Baber  v.  Pitts- 
burg, Cincinnati  and  St.  Louis  R.  R.  Co.  93  111.  342,  sec- 
tion 90  of  the  Practice  act,  and  section  8  of  the  Appellate 
Court  act,  having  been  enacted  by  the  legislature  on  the 
same  day,  and  having  taken  effect  at  the  same  time,  must  be 
construed  in  pari  materia,  and  given  the  same  effect  as  if 
both  were  embraced  in  the  same  act.  Section  8,  as  will  be 
seen  upon  an  examination  of  its  language,  only  allows  an 
appeal  or  writ  of  error  when  the  order,  judgment  or  decree 
is  final,  while  section  90  seems  to  go  a  step  further,-  and  not 
only  allows  an  appeal  or  writ  of  error  when  the  judgment  of 
the  Appellate  Court  is  final,  but  also  when  the  judgment, 
order  or  decree  of  the  Appellate  Court  be  such  that  no 
further  proceedings  can  be  had  in  the  court  below  except  to 
carry  into  effect  the  mandate  of  the  Appellate  Court. 

In  order  to  determine  Whether  the  judgment  in  the  Appel- 
late Court  falls  within  the  terms  of  the  section  of  the  statute 
last  quoted,  it  may  be  necessary  to  consider  the  nature  of  the 
issue  tendered  by  the  plea,  and  the  character  of  the  judg- 
ment rendered  on  that  issue.  The  suing  out  of  the  writ  of 
error  in  the  Appellate  Court  was  the  commencement  of  a 
new  suit,  as  held  in  Roberts  v.  Fahs,  32  111.  474.  The 
defendant  in  the  suit  interposed  but  one  defence  to  that 
action — that  the  suit  was  barred  by  the  Statute  of  Limita- 
tions. Now,  when  a  demurrer  was  filed,  of  necessity  there 
could  be  but  one  of  two  judgments  rendered  on  the  issue  ten- 
dered, either  of  which  would  be  final,  so  far  as  the  issue 
involved  was  concerned.  If  the  plea  was  good  in  law,  then 
the  writ  of  error  would  have  to  be  dismissed.  If,  on  the 
other  hand,  the  plea  was  bad,- — not  sufficient  in  law, — as  no 
other  defence  was  interposed,  the  judgment  or  decree  of  the 
circuit  court  would  have  to  be  reversed — in  other  words,  the 
plea  confessed  the  error,  but  sought  to  avoid  it  by  the  opera- 
tion of  the  Statute  of  Limitations. 
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In  so  far,  then,  as  the  only  issue  involved  in  the  action 
was  concerned,  the  judgment  could  not  be  otherwise  than  a 
final  judgment.  If  the  plea  was  good,  a  final  judgment  dis- 
missing the  action  would  be  rendered ;  if  bad,  the  entire 
defence  to  the  action  failed,  and  the  court  would  render  a 
final  judgment  of  reversal  in  sustaining  the  demurrer.  It  is 
true  the  court  remanded  the  case  to  the  circuit  court,  but 
when  it  reaches  that  court  no  action  whatever  can  be  had  on 
the  issue  which  was  decided  in  the  Appellate  Court,  in  so  far 
as  the.  Statute  of  Limitations  is  concerned,  which  was  the 
sole  defence  in  the  Appellate  Court.  When  the  cause  comes 
on  for  trial,  the  circuit  court  can  do  nothing  but  follow  the 
mandate  of  the  Appellate  Court. 

In  Johnson  v.  Humboldt  Ins.  Co.  91  111.  92,  where  an  action 
was  brought  on  a  policy  of  insurance,  the  insurance  company 
interposed  a  plea  of  limitations, — that  the  suit  was  not 
brought  within  twelve  months  from  the  time  the  loss  occur- 
red, according  to  the  terms  and  conditions  of  the  policy. 
The  plaintiff  in  the  action  demurred  to  the  plea,  and  the 
Superior  Court  sustained  the  demurrer,  and  rendered  a  judg- 
ment on  the  policy  in  favor  of  the  plaintiff.  On  appeal  to 
the  Appellate  Court  it  was  held  that  the  plea  presented  a 
defence  to  the  action,  and  reversed  the  judgment  of  the  cir- 
cuit court.  The  plaintiff  in  the  action,  for  the  purpose  of 
reversing  the  decision  of  the  Appellate  Court,  took  an  appeal 
to  this  court.  The  appeal  was  entertained,  and  the  judg- 
ment of  the  Appellate  Court  affirmed.  It  is  true  that  the 
jurisdiction  of  this  court  to  entertain  the  appeal  on  the 
ground  that  the  decision  of  the  Appellate  Court  was  not  a 
final  judgment,  was  not  raised  by  counsel  or  discussed  in  the 
opinion ;  still  the  appeal  was  entertained  by  this  court,  and 
the  case  decided  on  its  merits.  This  would  not  have  been 
done  had  the  court  considered  that  it  had  no  jurisdiction  to 
entertain  the  appeal,  as  it  has  been  the  uniform  practice  in 
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this  court  to  dismiss  on  appeal,  at  any  progress  of  the  case, 
when  it  appears  the  court  has  no  jurisdiction. 

In  the  case  cited  there  was  but  one  question  presented  in 
the  Appellate  Court  for  decision,  viz.,  was  the  action  barred. 
When  a  final  decision  was  rendered  on  that  question,  this 
court  entertained  jurisdiction,  because  it  regarded  the  judg- 
ment as  one  under  which  no  further  proceedings  could  be 
had  in  the  court  below,  except  to  carry  into  effect  the  man- 
date of  the  Appellate  Court.  The  same  principle  which  led 
to  the  decision  in  the  case  cited,  must  control  in  this  case. 
Here,  the  Appellate  Court  made  a  final  decision  on  the  only 
question  before  it,  viz.,  the  bar  of  the  Statute  of  Limitations, 
and  no  further  proceedings  could  be  had  in  the  court  below,  so 
far  as  this  question  was  concerned,  except  to  carry  into  effect 
the  mandate  of  the  Appellate  Court.  The  Supreme  Court 
of  the  United  States  has  had  occasion  to  pass  upon  section 
25  of  the  Judiciary  act  (now  section  T09  of  the  Eevised  Stat- 
utes of  the  United  States),  which  is  similar  in  terms,  in  regard 
to  a  final  judgment  or  decree  that  may  be  reviewed  on  appeal 
or  writ  of  error,  to  our  own  statute.  And  the  views  here 
expressed  will  be  found  to  be  fully  sustained  by  the  decisions 
of  that  court.  O'Doivd  v.  Russell,  14  Wall.  402 ;  Weston  v. 
City  of  Charleston,  2  Pet.  464;  Haines  v.  Fennison,  14  id. 
562;  Martin  v.  Hunter,  1  Wheat.  352.  The  motion  to  dis- 
miss the  appeal  will  be  overruled. 

As  stated  before,  the  court  sustained  a  demurrer  to  the 
plea  of  the  Statute  of  Limitations,  and  that  decision  is  relied 
upon  as  error.  This  question  involves  a  construction  of  sec- 
tion 5057  of  the  United  States  Statutes,  which  is  as  follows : 
"No  suit,  either  at  law  or  in  equity,  shall  be  maintainable, 
in  any  court,  between  an  assignee  in  bankruptcy  and  a  per- 
son claiming  an  adverse  interest  touching  any  property,  or 
rights  of  property,  transferable  to  or  vested  in  such  assignee, 
unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee.     And 
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this  provision  shall  not,  in  any  case,  revive  a  right  of  action 
barred  at  the  time  an  assignee  is  appointed."  The  proper 
construction  to  be  placed  upon  this  statute  presents  a  ques- 
tion not  free  from  difficulty, — one  upon  which  courts  may 
well  disagree. 

As  respects  the  first  part  of  the  section,  that  is,  whether  a 
writ  of  error  may  be  regarded  as  a  suit  at  law  or  in  equity, 
we  are  satisfied  that  the  issuance  of  a  writ  of  error  is  the 
commencement  of  a  new  suit.  In  Ripley  v.  Morris,  2  Gilm. 
382,  a  motion  was  made  to  dismiss  a  writ  of  error  on  the 
ground  that  the  plaintiff  in  error  was  a  non-resident,  and 
no  bond  for  costs  had  been  filed  under  the  statute,  which 
required  a  bond  in  all  cases,  in  "law  or  equity,"  where  the 
plaintiff  was  a  non-resident  of  the  State.  The  motion  was 
resisted  on  the  ground  that  the  writ  of  error  was  a  continua- 
tion of  the  suit  commenced  in  the  circuit  court,  and  not  a 
new  suit.  In  the  decision  of  the  question  the  court  said : 
"A  writ  of  error,  like  a  scire  facias,  is  considered  a  new 
action,  (2  Tidd's  Practice,  1141,)  and  the  statute  relative 
to  costs  requires  the  court  to  dismiss  the  suit  whenever  a 
non-resident  commences  an  action,  either  in  the  circuit  or 
Supreme  Court,  without  filing  security  for  the  costs."  See, 
also,  Hickman  v.  Haines,  5  Gilm.  20,  and  Smith  v.  Robinson, 
11  111.  119,  where  the  same  doctrine  is  announced.  This 
question,  that  the  writ  of  error  was  the  commencement  of  a 
new  action  at  law  or  in  equity  within  the  intent  and  mean- 
ing of  the  statute,  we  think  is  fully  settled  by  the  former 
decisions  of  this  court,  and  we  are  fully  satisfied  that  these 
decisions  are  in  harmony  with  the  current  of  authority  on 
the  question. 

But  it  will  be  observed  that  by  the  terms  of  the  section 
the  limitation  of  two  years  is  confined  to  cases  between  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest  touching  any  property,  or  rights  of  property,  trans- 
ferable to  or  vested  in  such  assignee,  and  it  is  contended 
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that  the  matters  involved  between  the  parties  do  not  present 
a  case  which  falls  within  the  terms  of  the  statute, — that  there 
is  no  claim  of  an  adverse  interest.  From  an  examination  of 
the  record,  it  appears  that  the  International  Bank  filed  a  bill 
in  equity  to  foreclose  a  trust  deed  executed  by  Henry  N. 
Walker  to  secure  the  payment  of  a  promissory  note,  payable 
to  the  order  of  Samuel  J.  Walker.  This  note  S.  J.  Walker 
indorsed  to  the  bank  to  secure  three  notes,  of  $4000  each, 
given  for  money  loaned,  and  also  made  an  agreement  with 
the  bank  that  it  should  hold  the  notes  as  a  general  collat- 
eral for  any  and  all  indebtedness  the  bank  had  against  him 
after  the  payment  of  the  three  notes.  Samuel  J.  Walker 
answered  the  bill,  and  set  up  that  his  indebtedness  to  the 
bank  had  been  paid.  He  also  set  up  that  all  his  transac- 
tions with  the  bank  were  usurious.  He  offered  to  pay  legal 
interest,  and  prayed  that  usurious  interest  should  be  applied 
upon  his  indebtedness,  and  if  the  interest  was  so  applied,  his 
entire  indebtedness  would  be  satisfied  and  paid.  He  asked 
that  an  account  be  taken,  and  that  a  decree  be  rendered  for 
the  return  of  the  collaterals  held  by  the  bank.  He  also  filed 
a  cross-bill,  in  which  he  set  up  the  same  matters,  and  prayed 
that  he  might  redeem  the  securities  held  by  the  bank.  A 
decree  was  rendered  which  found  the  amount  due  on  the  col- 
lateral notes  to  be  $23,116.66,  amount  due  on  the  three 
principal  notes,  $17,092.86,  and  the  amount  due  on  the 
entire  indebtedness  from  S.  J.  Walker  to  the  bank,  $172,474. 
The  decree  directed  a  foreclosure,  and  sale  of  the  property, 
and  the  proceeds  applied  first  in  the  payment  of  the  principal 
indebtedness  for  which  they  were  pledged,  and  the  residue  on 
the  general  indebtedness  due  from  Walker  to  the  bank.  - 

It  will  be  observed  that  the  notes  and  mortgage  which 
the  bank  filed  the  bill  to  foreclose  were  executed  by  Henry 
N.  Walker,  and  they  were  held  as  collateral  security  for  a 
debt  of  Samuel  J.  Walker.  The  bank  claimed  to  own  these 
collaterals,  and  the  right  to  foreclose  the  mortgage,  while  on 


1882.]       Inteknational  Bank  et  al.  v.  Jenkins  et  al.  153 

Opinion  of  the  Court. 

the  other  hand  the  assignee  of  Samuel  J.  Walker  claims  that 
the  indebtedness  of  Samuel  J.  Walker  has  been  paid  to  the 
bank,  and  that  it  has  no  right  to  hold  the  collaterals  or  fore- 
close the  same,  but  they  ought  to  be  surrendered.  Is  not 
this  claim  set  up  by  these  parties  adverse,  within  the  mean- 
ing of  the  statute  ?  We  are  of  opinion  that  it  is  not  only 
adverse,  but  hostile  in  its  nature.  Each  of  the  contending 
parties  asserts  title  to  this  property, — one  claiming  the  right 
to  foreclose  and  appropriate  the  proceeds  of  the  foreclosure 
to  his  own  use,  the  other  that  it  should  be  delivered  to  him 
as  owner  thereof,  to  be  used  in  such  manner  as  he  may  deem 
proper.  Where  a  person  takes  possession  of  a  tract  *of  land, 
claiming  to  be  the  owner,  although  he  may  in  fact  have  no 
title,  his  possession  is  regarded  as  adverse  to  all  the  world, 
and  if  he  occupies  the  land  for  a  prescribed  period,  his  pos- 
session will  ripen  into  an  absolute  title.  Upon  the  same 
principle,  where  a  person  is  in  possession  of  any  other  spe- 
cies of  property,  claiming  to  be  the  owner,  his  title  will  be 
regarded  as  adverse.  The  whole  controversy  in  the  case  by 
Walker  and  his  assignee  is,  that  the  title  of  the  bank  to  the 
notes  and  mortgage  has  terminated, — that  the  bank  in  fact 
has  no  title  to  the  securities,  and  they  should  be  surrendered 
up  to  them  as  owners  thereof, — and  we  perceive  no  ground 
upon  which  it  can  be  held  that  this  is  not  a  suit  between  an 
assignee  and  a  person  claiming  an  adverse  interest  touching 
property  or  rights  of  property.  The  object  of  the  statute 
doubtless  was  to  require  a  speedy  settlement  of  a  bankrupt 
estate,  and  thus  prevent  the  assets  from  being  wasted  in 
costs,  and  long,  tedious  litigation. 

In  Bailey  v.  Glover,  21  Wall.  342,  the  Supreme  Court  of 
the  United  States,  in  discussing  this  section  of  the  statute 
and  its  policy,  after  referring  to  the  evil  consequences  likely 
to  flow,  which  might  protract  litigation  by  an  assignee,  said : 
"To  prevent  this  as  much  as  possible,  Congress  has  said  to 
the  assignee,  you  shall  commence  no  suit  two  years  after  the 
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cause  of  action  has  accrued  to  you,  nor  shall  you  be  harassed 
by  suits  when  the  cause  of  action  has  accrued  more  than  two 
years  against  you.  Within  that  time  the  estate  ought  to  be 
settled  up  and  your  functions  discharged,  and  we  close  the 
door  to  all  litigation  not  commenced  before  it  has  elapsed." 

In  Cleveland  v.  Borem,  24  N.  Y.  613,  the  Statute  of  Limita- 
tions in  the  Bankrupt  act  of  1841,  which  does  not  differ  from 
the  present  act,  came  before  the  court  for  consideration,  and 
in  the  discussion  of  the  question  the  court  said,  per  Suther- 
land, J. :  "In  my  opinion  the  two  years'  limitation  by  sec- 
tion 8  of  the  Bankrupt  act  (Acts  of  Congress,  1841,  5  Stat,  at 
Large,  p.  446,)  is  a  bar  to  this  action.  It  is  provided  by  sec- 
tion 8  that  'no  suit  at  law  or  in  equity  shall,  in  any  case,  be 
maintained  by  or  against  such  assignee,  or  by  or  against  any 
person  claiming  an  adverse  interest  touching  the  property 
and  rights  of  property  aforesaid  (the  property  of  the  bankrupt 
vested  in  the  assignee  by  the  decree),  in  any  court  whatso- 
ever, unless  the  same  shall  be  brought  within  two  years 
after  the  declaration  and  decree  of  bankruptcy,  or  after  the 
cause  of  suit  shall  have  accrued.'  I  think  the  interest  or 
claim  of  the  mortgagees  touching  the  mortgaged  property, 
under  the  mortgage,  was  adverse  to  the  legal  title  and  inter- 
est in  the  property  vested  in  Waddell,  the  assignee,  by  the 
declarations  and  decrees  of  bankruptcy,  within  the  meaning 
of  this  provision.  The  mortgage  was  due,  and  was  a  charge 
or  lien  on  the  legal  title  or  interest  vested  in  the  assignee  by 
the  decrees  of  bankruptcy;  and  although  possession  under 
the  mortgage  before  foreclosure  and  sale  would  not  have 
been  adverse  to  the  mortgagors  or  those  claiming  under 
them,  yet  I  think  the  interest  of  the  mortgagees  was  an 
adverse  interest  touching  the  mortgaged  property  at  the  time 
of  the  making  of  the  decrees  of  bankruptcy,  within  the  mean- 
ing of  the  8th  section  of  the  act  above  quoted.  I  think  the 
interest  of  the  mortgagees  may  be  said  to  have  been  an 
adverse  interest  touching  the  property  to  the  extent  of  the 
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amount  due  on  the  mortgage,  for  there  was  no  right  of 
redemption  without  paying,  or  offering  to  pay,  the  amount 
due  on  the  mortgage."  This  decision,  although  rendered  by 
a  State  court,  was  referred  to  with  approval  in  Gifford  v. 
Holmes,  98  tJ.  S.  252. 

From  what  has  been  said  it  follows  that  the  decision  of 
the  Appellate  Court  in  the  two  cases,  docket  Nos.  16  and  23, 
in  which  pleas  were  filed,  will  have  to  be  reversed. 

In  two  cases  (docket  Nos.  19  and  22)  no  plea  was  filed,  but 
a  motion  was  made  in  the  Appellate  Court  to  dismiss  the 
writs  of  error,  on  the  ground  that  it  appeared  on  the  face  of 
the  record  that  the  writs  were  not  sued  out  within  two  years. 
In  the  Supreme  Court  of  the  United  States  the  uniform  prac- 
tice has  been  to  dismiss  on  motion,  where  it  appears  on  the 
face  of  the  record  that  the  suit  is  barred.  (Brooks  v.  Noris, 
11  How.  204.)  The  English  practice  required  a  plea  setting 
up  the  statute,  but  we  perceive  no  good  reason  why  the  bar 
of  the  Statute  of  Limitations  may  not  be  presented  by  motion 
to  dismiss  as  well  as  by  plea,  where  it  appears  on  the  face  of 
the  record  that  the  suit  is  barred,  and  no  circumstances  are 
alleged  to  take  the  case  out  of  the  statute.  Henry  County  v. 
Winnebago  Drainage  Co.  52  111.  456. 

The  decision  of  the  Appellate  Court  will  therefore,  in  Nos. 

16,   19,    22   and   23,   be    reversed,    and   the   causes  will   be 

remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Scott,  dissenting. 
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The  People  ex  rel.  Elizabeth  A.  Davis 

v. 

William  W.  Foster. 

Filed  at  Ottawa  September  27,  1882. 

1.  Habeas  cobpus — not  allowed  to  correct  mere  errors.  A  party  com- 
mitted to  jail,  by  a  court  having  jurisdiction,  until  a  fine  imposed  on  a  con- 
viction for  an  offence  and  the  costs  of  the  prosecution  are  paid,  is  not  entitled 
to  a  discharge  on  habeas  corpus,  on  the  ground  the  court  erroneously  refused 
to  discharge  him  under  section  455  of  the  Criminal  Code,  and  erroneously 
refused  to  admit  proper  evidence  on  his  application  for  such  discharge. 

2.  A  writ  of  habeas  corpus  does  not  lie  from  this  court  to  review  a  deci- 
sion of  a  court  having  competent  jurisdiction  to  act  and  decide,  for  the  pur- 
pose of  correcting  merely  an  alleged  error  in  the  ruling  of  the  inferior  court. 
The  order  of  such  court,  however  erroneous  it  may  be,  if  it  had  jurisdiction, 
can  not  be  set  aside  or  reversed  on  an  application  for  a  discharge  under  the 
Habeas  Corpus  act.  In  such  application  this  court  can  only  act  when  the 
court  below  has  proceeded  without  or  has  exceeded  its  jurisdiction. 

3.  Same — grounds  of  discharge  when  applicant  is  detained  under  legal 
process.  Under  the  statute  a  person  imprisoned  or  detained  by  virtue  of 
legal  process  can  be  discharged  on  habeas  corpus  only  on  some  one  or  more 
of  the  grounds  enumerated  in  section  22  of  the  act,  and  no  court  or  judge, 
on  the  return  of  the  writ,  can  in^my  other  matter  inquire  into  the  legality  or 
justice  of  a  judgment  or  decree  of  a  court  legally  constituted. 

This  is  an  original  application  by  the  relator  in  this  court 
to  be  discharged  from  imprisonment  in  the  jail  of  Macon 
county.  The  grounds  relied  on  for  the  discharge  are  suf- 
ficiently stated  in  the  opinion. 

Mr.  D.  Hutchison,  and  Mr.  J.  0.  Buckingham,  for  the 
relator. 

Mr.  W.  C.  Johns,  for  the  respondent. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  under  the  Habeas  Corpus  act.  It 
appears  from  the  papers  before  us,  upon  which  the  case 
is  submitted  for  our  determination,  that  at  the  December 


1SS2.]  The  People  ex  rel.  v.  Fostek.  157 

Opinion  of  the  Court. 

term,  1881,  of  the  Macon  county  circuit  court,  the  petitioner, 
Elizabeth  A.  Davis,  was  tried  and  convicted  on  three  several 
indictments,  for  the  respective  offences  of  selling  intoxicating 
liquors,  maintaining  a  nuisance,  and  keeping  a  house  of  ill- 
fame  ;  that  on  failure  to  pay  the  fines  assessed  by  the  court 
in  these  several  cases,  which  amounted  in  the  aggregate  to 
about  $2500,  the  petitioner,  by  order  of  the  court,  was  com- 
mitted to  the  county  jail,  there  to  remain  until  the  fines  and 
costs  were  paid ;  that  several  executions  were  sued  out  on 
these  judgments,  one  of  which  was  returned  satisfied  by  sale 
of  real  estate  belonging  to  petitioner,  and  the  others  were 
levied  upon  lands  the  title  of  which  appears  to  be  in  third 
parties,  but  which  lands,  it  is  claimed,  are  in  truth  and  in 
fact  the  property  of  the  petitioner,  and  that  they  were  con- 
veyed by  her  to  such  third  parties  for  the  express  purpose  of 
preventing  the  collection  of  these  judgments ;  that  although 
the  return  day  of  said  executions  has  long  since  passed,  no 
return  of  the  same  has  ever  been  made  by  the  sheriff ;  that 
upon  the  levy  of  these  executions  a  creditor's  bill,  on  behalf  of 
the  People,  was  filed  in  the  Macon  county  circuit  court,  for 
the  purpose  of  subjecting  the  lands  so  levied  upon  to  the 
payment  of  said  judgments  and  costs,  and  that  said  bill  is 
still  pending  and  undetermined. 

It  further  appears,  that  after  the  above  proceedings  had 
transpired,  and  before  suing  out  the  present  writ,  the  peti- 
tioner made  application  to  the  circuit  court  of  Macon  county 
to  be  discharged  from  her  imprisonment,  under  the  455th 
section  of  the  Criminal  Code~  That  section  is  as  follows : 
"Whenever  it  shall  be  made  satisfactorily  to  appear  to  the 
court,  after  all  legal  means  have  been  exhausted,  that  any 
person  who  is  confined  in  jail  for  any  fine,  or  costs  of  prose- 
cution, for  any  criminal  offence,  hath  no  estate  wherewith  to 
pay  such  fine  and  costs,  or  costs  only,  it  shall  be  the  duty  of 
said  court  to  discharge  such  person  from  further  imprison- 
ment for  such  fine  and  costs,  which  shall  operate  as  a  com- 
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plete  release  of  such  fine  and  costs :  Provided,  that  nothing 
herein  shall  authorize  any  person  to  be  discharged  from  im- 
prisonment before  the  expiration  of  the  time  for  which  he  may 
be  sentenced  to  be  imprisoned  as  part  of  his  punishment." 

Upon  the  hearing  of  the  above  application,  the  petitioner, 
as  she  alleges  in  her  petition,  "offered  to  show  to  said  court 
that  she  had  no  estate  wherewith  to  pay  said  fine  and  costs, 
or  costs  only ;  but  because  said  sheriff  had  not  returned 
said  executions  she  was  not  permitted  to  make  proof  of  her 
inability  to  pay  said  fine  and  costs,  or  costs  only,  and  there- 
upon said  circuit  court  overruled  and  denied  her  said  appli- 
cation." The  petitioner  now  asks  to  be  discharged  from  her 
imprisonment  on  substantially  the  same  grounds  which  were 
deemed  insufficient  upon  her  previous  application  to  the  cir- 
cuit court  of  Macon  county,  the  only  difference  being  that  in 
the  present  application  she  complains  of  an  alleged  erroneous 
ruling  of  that  court  in  refusing  to  permit  her  to  make  proof 
of  her  inability  to  pay  the  fines  and  costs  in  question. 

To  allow  this  application  would  be  simply  to  review,  upon 
habeas  corpus,  the  decision  of  that  court,  for  the  purpose  of 
correcting  merely  an  alleged  error,  which  we  are  not  permit- 
ted to  do.  It  is,  therefore,  unimportant  to  inquire  whether  the 
ruling  of  the  circuit  court  in  rejecting  petitioner's  evidence 
was  proper  or  improper;  for,  conceding  it  was  erroneous, 
this  is  not  a  proceeding  in  which  we  are  authorized  to  correct 
it.  It  is  clear  that  court  had  jurisdiction  both  of  the  subject 
matter  of  the  suit  and  of  the  parties  before  it,  and  hence  the 
order  in  the  case,  however  erroneous,  can  not  be  set  aside  or 
reversed  on  an  application  of  this  kind.  In  this  proceeding 
we  can  only  act  when  the  court  has  acted  without  or  exceeded 
its  jurisdiction.  It  is  not  pretended  that  such  is  the  case 
here.  Hurd  on  Habeas  Corpus,  (2d  ed.)  p.  327 ;  Hammond 
v.  The  People,  32  111.  446. 

The  third  section  of  the  Habeas  Corpus  act  requires  the 
petition  to  set  forth  the  cause  or  pretense  of  the  imprison- 
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ment  complained  of,  and  to  show  that  the  petitioner  "is  not 
committed  or  detained  by  virtue  of  any  process,  judgment, 
decree  or  execution  specified  in  section  21  of  the  act."  The 
latter  section  provides,  that  "no  person  shall  be  discharged 
under  the  provisions  of  the  act  if  he  is  in  custody  *  *  * 
by  virtue  of  a  final  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of  any  execution 
issued  upon  such  judgment  or  decree,  unless  the  time  during 
which  such  party  may  be  legally  detained  has  expired. " 

The  22d  section  specifically  enumerates  the  cases  in  which 
one  detained  by  virtue  of  legal  process  may  be  discharged 
upon  writ  of  habeas  corpus.  They  are  as  follows :  "First, 
where  the  court  has  exceeded  the  limit  of  its  jurisdiction, 
either  as  to  the  matter,  place,  sum,  or  person ;  second,  where, 
though  the  original  imprisonment  was  lawful,  yet  by  some 
act,  omission  or  event,  which  has  subsequently  taken  place, 
the  party  has  become  entitled  to  his  discharge ;  third,  where 
fche  process  is  defective  in  some  substantial  form  required  by 
law ;  fourth,  where  the  process,  though  in  proper  form,  has 
been  issued  in  a  case  or  under  circumstances  where  the  law 
does  not  allow  process  or  orders  for  imprisonment  or  arrest 
to  issue ;  fifth,  where,  although  in  proper  form,  the  process 
has  been  issued  or  executed  by  a  person  either  unauthorized 
to  issue  or  execute  the  same,  or  where  the  person  having  the 
custody  of  the  prisoner  under  such  process  is  not  the  person 
empowered  by  law  to  detain  him ;  sixth,  where  the  process 
appears  to  have  been  obtained  through  false  pretense  or 
bribery;  seventh,  where  there"is  no  general  law,  or  any 
judgment,  order  or  decree  of  a  court,  to  authorize  the  process, 
if  in  a  civil  suit,  or  any  conviction,  if  in  a  criminal  proceed- 
ing." And  it  is  expressly  provided  in  the  same  section,  that 
"no  court  or  judge,  on  the  return  of  a  habeas  corpus,  shall  in 
any  other  matter  inquire  into  the  legality  or  justice  of  a  judg- 
ment or  decree  of  a  court  legally  constituted." 
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It  is  clear,  from  a  bare  inspection  of  these  provisions  of 
the  statute,  the  petitioner  has  failed  to  bring  herself  within 
either  of  them,  and  hence  this  court  has  no  power  or  authority, 
on  habeas  corpus,  to  discharge  her  from  imprisonment.  Her 
application  is  therefore  denied,  and  she  is  remanded  to  the 
custody  of  the  sheriff  of  Macon  county,  to  be  held  by  him 
in  conformity  with  the  orders  of  the  circuit  court  of  said 
county  until  she  is  discharged  by  law. 

Application  denied. 


Abiah  G.  Websteb  et  al. 

v. 
Annie  E.  Nichols  et  al. 

Filed  at  Ottawa  September  27,  1882. 

1.  Landlokd  and  tenant — assignment  of  lease  by  lessee  contrary  to 
stipulation — voidable  only,  not  void.  A  clause  in  a  lease  that  the  same  shall 
not  be  assigned  without  the  written  assent  of  the  lessor,  is  for  the  benefit  of 
the  lessor  only.  It  does  not  render  the  assignment,  when  otherwise  made, 
absolutely  void,  but  voidable  only,  at  the  option  of  the  lessor  or  his  repre- 
sentatives. 

2.  Same — waiver  by  landlord  of  cause  of  forfeiture,  generally — and  in 
case  of  improper  assignment  by  lessee.  Any  act  done  by  a  landlord,  know- 
ing of  a  cause  of  forfeiture  by  his  tenant,  affirming  the  existence  of  the  lease 
and  recognizing  the  lessee  as  his  tenant,  is  a  waiver  of  such  forfeiture.  The 
receipt  of  rent  subsequently  accruing,  from  the  tenant  by  the  landlord,  is 
such  an  act,  and  the  ground  of  forfeiture  is  thereby  waived.  So,  the  accept- 
ance of  rent  from  an  assignee  or  purchaser  of  the  lessee  will  preclude  the 
lessor  from  insisting  upon  a  forfeiture  on  the  ground  the  assignment  was 
made  without  his  written  assent,  as  provided  in  the  lease. 

3.  Same — who  regarded  as  an  assignee.  Where  the  lessee  of  lots,  after 
the  erection  of  buildings  on  the  same,  sells  the  buildings  together  with  the 
unexpired  term  at  the  same  time,  and  the  purchaser  takes  possession  and 
rents  out  the  lots,  and  pays  the  original  lessor  the  rent  reserved  in  his  origi- 
nal lease,  which  is  accepted,  such  purchaser,  claiming  through  the  same 
estate  as  his  vendor,  whom  he  succeeds,  is  to  be  regarded  as  an  assignee  of 
the  lease. 
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4..  Same— assignee  of  lease  holding  over,  bound  to  same  rent.  Where 
the  assignee  of  a  leasehold  estate  continues  to  occupy  the  premises  after  the 
term  has  expired,  in  the  absence  of  any  new  agreement  the  law  will  bind 
him  to  the  same  terms  by  which  he  was  bound  Under  the  expired  lease. 

5.  Same — subsequent  sale  by  lessee  after  a  prior  assignment.  Where  a 
husband,  as  agent  of  his  wife,  purchased  of  the  lessee  of  property  the  build- 
ings placed  thereon  by  the  lessee,  together  with  the  unexpired  term,  as  a 
single  transaction,  and  the  wife,  on  payment  therefor,  took  possession  of 
the  property,  and  paid  the  rents  to  the  lessor,  the  lessee  can  not  afterward 
execute  a  bill  of  sale  and  assignment  to  the  husband,  so  as  to  change  in  any 
manner  the  rights  of  the  parties.  The  title  having  passed  by  the  verbal  sale 
and  purchase,  the  lessee  will  have  nothing  to  sell  or  assign  to  another. 

6.  Same — sale  of  unexpired  term  by  parol,  when  good.  The  holder  of 
an  unexpired  term  of  years  in  land,  may,  by  a  parol  agreement,  pass  the  title 
or  right  of  possession  to  the  remainder  of  the  term  as  well  as  the  houses 
erected  by  him  on  the  premises,  when  the  sale  is  followed  by  actual  posses- 
sion, delivered  and  accepted  in  accordance  with  the  terms  of  such  agreement. 

7.  Same — covenants  in  lease  running  with  the  land,  so  as  to  bind 
assignee.  The  covenant  in  a  lease  or  deed  to  pay  rent  is  one  that  runs  with 
the  land,  and  is  binding  on  the  assignee  without  his  being  specially  named. 
So,  covenants  in  a  deed  that  extend  to  a  thing  in  esse,  parcel  of  the  demise, 
and  of  benefit  to  the  estate,  run  with  the  land,  and  bind  not  only  the  cove- 
nantor and  his  personal  representatives  by  privity  of  contract,  but  also  the 
assignee,  though  not  named,  and  every  other  person  who  is  in,  of  any  estate 
created  by  or  growing  out  of  the  original  demise,  by  privity  of  estate. 

8.  Same — covenant  for  lien  for  rent  binds  assignee.  A  covenant  in  a 
lease  that  the  rent  shall  be  a  first  and  valid  lien  upon  the  buildings  and  im- 
provements upon,  or  that  may  be  put  upon,  the  premises  by  the  lessee,  etc., 
and  upon  his  or  their  interest  in  the  lease  and  premises,  is  in  the  nature  of 
security  for  the  payment  of  rent.  It  is  but  an  incident  or  accessory  to  the 
covenant  to  pay  rent,  and  with  such  covenant  to  pay  the  rent  it  runs  with  the 
land,  and  is  binding  upon  the  assignee  of  the  term. 

9.  Same — lien  for  rent,  by  contract — upon  whom  binding.  A  lien  may 
be  reserved  by  stipulation  in  a  lease,  upon  the  lessee's  interest  in  the  demised 
premises,  and  upon  the  buildings  and  in&provements  thereon,  to  secure  the 
payment  of  the  rent,  and  such  lien  will  be  good  and  enforceable  between 
the  parties  and  all  persons,  except  creditors  and  purchasers  without  notice, 
although  the  lease  be  not  acknowledged  and  recorded. 

10.  Where  the  parties,  by  their  contract,  intend  to  create  a  positive  lien 
or  charge  either  upon  real  or  personal  property,  whether  it  is  then  in  esse  or 
not,  it  will  attach  in  equity  as  a  lien  or  charge  upon  the  particular  property 
as  soon  as  the  assignor  or  contractor  acquires  title  thereto,  against  the  latter 
and  all  persons  claiming  under  him,  either  voluntarily  or  with  notice,  or  in 
bankruptcy. 

11—104  III. 
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11.  Same — lessee  to  pay  taxes — right  of  lessor  to  charge  penalty  paid 
to  redeem  from  tax  sale.  By  a  lease  of  real  property  the  lessee  covenanted 
with  the  lessor  to  pay  all  the  taxes  levied  upon  the  premises,  and  if  the  lessor 
should  pay  the  same,  to  pay  him  that  sum  in  addition  to  the  rent  reserved. 
Having  failed  to  pay  the  taxes  for  certain  years,  the  premises  were  sold,  and 
the  lessor,  two  years  after  such  sale,  paid  $500  penalty  to  redeem:  Held, 
that  the  lessor  could  charge  only  the  amount  of  the  taxes  for  which  the 
premises  were  sold,  and  that  the  covenant  did  not  require  the  payment  of 
any  penalty  by  the  lessee. 

12.  Same — remedy  to  collect,  as  against  assignee  of  lessee— jurisdiction 
in  chancery.  A  court  of  equity  has  no  jurisdiction  of  a  suit  by  a  lessor  of 
premises,  the  object  of  which  is  simpty  to  obtain  a  decree  against  a  legal 
assignee  for  the  rent  due  from  him,  for  the  reason  there  is  a  complete  remedy 
at  law. 

13.  But  when  it  is  sought  to  enforce  payment  of  rent  of  premises  as 
against  the  assignee  of  the  unexpired  term  by  the  sale  of  specific  property, 
upon  the  ground  that  a  lien  for  that  purpose  is  reserved  upon  the  property, 
— in  other  words,  to  enforce  that  lien,  whether  it  is  a  legal  or  equitable  one, — 
a  court  of  equity  will  have  jurisdiction. 

14.  Same — in  enforcing  the  lien — of  the  adjustment  as  to  rents  received 
by  assignee  from  his  sub-tenant.  Where  a  lessor  has  a  lien  upon  the 
demised  premises,  and  the  improvements  thereon  or  to  be  put  thereon,  and 
upon  the  lessee's  interest  in  the  lease,  which  is  valid  and  enforceable  against 
his  assignee,  who  has  sublet  the  premises,  and  pending  a  bill  by  the  lessor 
against  the  assignee  to  enforce  this  lien  for  the  rents  due,  rents  coming  to 
the  assignee  have  been  paid  into  court,  the  court,  on  establishing  such  lien, 
may  require  the  money  so  paid  into  court  to  be  applied  to  the  rent  due  from 
the  assignee.  The  right  to  control  the  income,  etc.,  of  the  premises,*  follows 
as  a  sequence  from  the  right  to  enforce  a  lien  upon  them. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county ;  the  Hon.  William  H.  Barnum,  Judge, 
presiding. 

This  was  a  bill  in  equity  by  John  Hutchinson,  as  guardian 
of  the  estate  of  Catharine  W.  Haven  and  Alice  Haven, 
minors,  and  Annie  E.  Nichols,  in  her  own  right,  against 
Abiah  G.  Webster,  Christopher  C.  Webster,  and  Seth  Gage, 
in  which,  among  other  things,  it  was  alleged,  that  prior  to 
the  appointment  of  Hutchinson  as  such  guardian,  said  Annie 
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E.  Nichols  was  the  guardian  of  said  minors;  that  whilst  she 
was  guardian,  she,  in  her  own  right  and  as  guardian,  made  a 
lease  to  Seth  Gage,  bearing  date  March  20,  1868,  leasing  to 
Gage  lots  9,  10,  11,  12  and  13,  in  Haven's  subdivision  of  the 
south  part  of  block  3,  assessor's  subdivision  of  the  south-west 
fractional  quarter  of  section  22,  township  39,  range  14  east, 
in  Chicago,  Cook  county,  Illinois,  said  lease  being  for  a  term 
of  seven  years,  commencing  May  1,  1868,  at  $1500  per  year, 
payable  quarterly,  together  with  all  water  rates,  taxes  and 
assessments,  except  special  assessments  for  permanent  im- 
provements ;  that  if  said  Gage  failed  to  pay  the  taxes  and 
assessments,  then  Annie  E.  Nichols,  lessor,  might  pay  them, 
and  all  payments  so  made  should  be  additional  rent,  and 
that  the  whole  amount  of  rent  should  be  a  first  lien  on  all 
the  buildings  that  Gage  might  erect  on  the  demised  property, 
and  when  any  rent  should  become  due  and  remain  unpaid 
for  one  clay,  then  the  lessor  may  sell,  after  giving  due  notice, 
all  the  buildings  that  may  be  erected  on  said  leased  property, 
and  retain  so  much  of  the  proceeds  of  such  sale  as  to  pay 
the  defaulted  rent ;  that  it  was  further  provided,  that  the 
lessor  should  have  a  first  lien  upon  all  the  property  of  Gage 
as  security  for  said  rent,  and  that  said  lessee  should  not 
remove  any  buildings  from  said  premises  while  rent  remained 
unpaid,  and  at  the  expiration  of  said  term  of  seven  years 
said  lease  should  be  renewed  for  a  further  term  of  seven 
years,  upon  such  terms  as  should  be  approved  by  the  county 
court  of  Cook  county,  not  exceeding  six  per  cent  on  appraised 
valuation  made  at  the  expiration  oT  the  first  term,  together 
with  water  rates  and  taxes.  Said  lease  was  signed  by  Annie 
E.  Nichols  and  Seth  Gage,  and  was  binding  on  the  heirs, 
executors,  administrators  and  assigns  of  the  parties  signing; 
and  that  afterwards,  Seth  Gage,  lessee,  took  possession  and 
built  ten  dwelling  houses  on  said  demised  premises,  and 
during  the  first  term  of  seven  years  all  rents  were  paid  by 
said  Gage  or  assigns. 
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The  bill  further  avers,  that  during  the  first  term  Gage  sold 
the  said  'houses  to  Christopher  C.  Webster,  who  took  full 
possession,  and  Gage  also  assigned  his  lease  to  Christopher 
C.  Webster,  and  that  after  said  lease  was  assigned  said 
Christopher  C.  Webster  paid  all  the  rents  until  October  1, 
1877,  but  since  that  time  both  Gage  and  Christopher  C. 
Webster  refuse  to  pay  rent ;  that  at  the  end  of  the  first  term 
of  seven  years  the  lease  was  renewed  in  the  way  provided, 
and  approved  by  the  county  court,  at  the  same  rental  as 
provided  for  in  the  first  lease.  Avers,  also,  that  Abiah  G. 
Webster,  who  claims  to  be  the  owner  of  the  houses,  refuses 
to  pay  the  rent ;  that  said  houses  are  rented  for  about 
$3500  per  year;  that  the  premises  were  sold  for  the  taxes  of 
1877  and  prior  years,  and  the  lessee  paid  a  penalty  of  $500 
to  redeem;  that  there  is  now  due  for  taxes  and  rent  an 
aggregate  sum  exceeding  $7000  and  interest,  and  upon  infor- 
mation and  belief  aver  that  Seth  Gage  and  Christopher  C. 
Webster  are  insolvent,  and  the  buildings  are  not  worth  more 
than  the  rent  due,  and  upon  information  and  belief  C.  C. 
Webster  and  Abiah  G.  Webster  will  move  off  the  buildings 
before  the  rent  is  paid.  Then  follows  a  prayer  for  an 
accounting,  for  an  injunction  from  removing  the  houses,  for 
the  appointment  of  a  receiver,  and  that  a  lien  upon  the 
buildings  may  be  established  for  the  amount  due,  and  for 
general  relief.  The  bill  was  subsequently  amended,  by  leave 
of  court,  so  as  to  show  that  the  houses  were  sold  by  Gage 
to  Abiah  G.  Webster,  who  took  full  possession,  etc.,  and  that 
the  lease  was  assigned  to  her. 

The  joint  answer  of  Christopher  C.  and  Abiah  G.  Webster 
admits  the  making  of  the  lease  from  Annie  E.  Nichols  to 
Seth  Gage  for  seven  years,  as  alleged  in  the  bill ;  that  Gage 
took  possession  and  built  the  ten  dwelling  houses,  as  alleged  ; 
that  Christopher  C.  Webster,  as  the  agent  of  Abiah  G.  Web- 
ster, his  wife,  bought  from  said  Gage  the  said  dwelling 
houses  by  him  erected  on  the  said  premises,  paying  therefor 
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the  sum  of  $35,000,  and  that  Abiah  G.  Webster  went  into 
immediate  possession  of  said  houses,  and  leased  said  houses 
to  various  tenants,  but  they  severally  deny  that  any  valid 
assignment  was  ever  made  to  either  of  them,  but  aver  that 
said  lease  provided  that  no  assignment  should  or  could  be 
made  without  first  obtaining  the  written  consent  of  Annie  E. 
Nichols,  and  that  said  Annie  E.  Nichols  utterly  refused  to 
give  her  consent  to  an  assignment,  and  would  not  recognize 
such  defendants  as  her  tenants,  and  gave  them  distinctly  to 
understand  that  she  accepted  rent  from  them  as  Gage's 
sub-tenants,  and  not  as  her  tenants.  They  deny  that  any 
renewal  of  said  lease  was  ever  made  to  them,  but  at  the 
expiration  of  the  first  term  of  seven  years  Annie  E.  Nichols 
positively  refused  to  make  any  lease  with  them,  and  the 
county  court  would  not  recognize  them  as  in  any  way  parties 
to  said  lease,  and  would  not  make  any  lease  with  them ; 
whereupon  such  defendants  refused  to  authorize  defendant 
Gage  to  make  any  lease  for  them,  and  that  in  making  said 
renewed  lease  Gage  did  not  act  as  their  agent,  or  for  them, 
as  said  defendants  told  Gage  they  did  not  want  any  lease, 
and  would  not  accept  any,  as  they  were  utterly  ignored,  both 
in  making  the  renewed  lease  or  in  fixing  the  amount  of 
rental ;  and  they  deny  that  they  have  accepted  any  assign- 
ment of  the  renewed  lease,  and  no  assignment  has  been 
made  to  them,  and  aver  that  they  have* never  complied  with 
the  terms  of  the  renewed  lease,  as  they  were  in  no  manner 
parties  thereto.  They  aver  that  they  had  no  notice  at  the 
time  of  purchasing  said  houses,  or  for"  a  long  time  thereafter, 
that  the  first  lease  gave  a  lien  upon  said  buildings  for  the 
rent  or  for  the  taxes ;  that  they  never  saw  the  lease  until 
after  the  purchase,  but  bought  said  houses  upon  representa- 
tions made  by  letter  by  Albert  (rage,  the  son  of  Seth  Gage, 
and  aver  that  neither  the  first  lease  nor  the  renewal  was 
acknowledged  or  recorded.  They  admit  that  the  houses  rent 
for  §3300  per  year,  but  they  do  not  know  how  much  rent  has 
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accrued  under  said  lease,  but  deny  that  they  should  pay  the 
rent  or  are  liable  therefor.  They  aver  that  a  suit  is  now 
pending  in  the  circuit  court  of  Cook  county,  on  the  law  side 
thereof,  brought  by  the  complainants  against  the  defendant 
Seth  Gage,  to  recover  from  said  Gage  the  aforesaid  amount  of 
rent,  which  suit  is  still  pending,  etc.  They  deny  that  either 
is  insolvent,  but  aver  that  the  defendant  Abiah  G.  Webster 
is  now  the  owner  of  said  houses,  which  are  now  insured  for 
the  sum  of  $15,000,  and  are  worth  more  than  the  insurance, 
and  that  said  Abiah  is  entirely  responsible  for  all  liability 
that  has  accrued  or  may  accrue  upon  said  lease. 

By  an  amended  answer,  Abiah  G.  Webster  alleged  that  the 
said  houses  belonged  to  her  and  were  bought  with  her  own 
money,  and  that  as  the  owner  of  said  houses  she  had  never 
received  any  assignment  of  said  lease,  etc. 

Seth  Gage  answered,  admitting  the  averments  of  the  bill 
regarding  the  lease,  erection  of  houses,  and  the  assignment  of 
the  lease  to  Christopher  C.  Webster,  or  the  renewal  of  said 
lease,  and  averred  that  Annie  E.  Nichols  refused  to  renew 
the  lease  to  Christopher  C.  Webster.  And  afterwards  the 
defendants,  Christopher  C.  Webster  and  Abiah  G.  Webster, 
filed  a  joint  amended  answer,  by  leave  of  the  court,  alleging 
that  all  and  every  the  matters  in  the  complainants'  bill  men- 
tioned are  matters  which  may  be  tried  and  determined  at 
law,  and  with  respect  to  which  the  complainants  are  not 
entitled  to  any  relief  from  a  court  of  equity.  The  several 
answers  were  under  oath,  the  oaths  thereto  not  being  waived 
by  the  bill.     Proper  replications  were  filed. 

The  decree  finds  the  averments  contained  in  the  bill  to  be 
true,  and  further  finds  that  the  amount  due  from  Abiah  G. 
Webster  and  Seth  Gage  is  $7489.59,  which  sum  is  itemized, 
as  follows:  Kent,  eighteen  months,  to  February  1,  1879, 
$2250;  taxes  for  1875,  1876  and  1877,  paid  by  A.  E.  Nich- 
ols, $2855.35;  penalty  on  taxes  for  1875  and  1876,  paid  by 
A.  E.  Nichols,  $500;  taxes  for  1878  and  1874,  due  prior  to 
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bringing  suit,  and  paid  by  the  complainant  John  Hutchin- 
son, September,  1879,  $1356.78;  interest  on  rents  paid  by 
A.  S.  Nichols,  in  September,  1878,  $219.37;  interest  on  rents 
paid  by  John  Hutchinson,  $40.67;  interest  on  taxes  paid, 
and  on  penalty,  $268.42, — which  said  several  sums,  and 
which  said  total  amount,  to-wit,  $7489.59,  the  court  finds 
due,  and  that  the  same  be  paid  within  twenty  days,  and  in 
default,  then  the  money  paid  into  court  by  order  of  court, 
for  and  on  account  of  rents  collected  by  the  defendant  Abiah 
G.  Webster  from  the  tenants  in  said  dwelling  houses,  shall 
be  paid  over  forthwith  by  the  clerk  of  this  court  to  said  com- 
plainants, and  applied  as  part  payment  on  said  amount  found 
due,  and  the  said  dwelling  houses  and  improvements  upon 
said  premises  mentioned  in  the  bill,  or  so  much  thereof  as 
may  be  sufficient,  after  the  application  of  said  money,  paid 
into  court  upon  the  order  aforesaid,  in  part  payment  of  said 
amount  found  due  as  aforesaid,  to  realize  the  amount  so  due 
the  complainants  as  found  by  this  court,  and  above  men- 
tioned, and  interest,  and  also  the  costs  of  this  suit,  including 
the  fees,  disbursements  and  commissions  on  the  sale  herein 
mentioned,  be  sold  at  public  auction  to  the  highest  bidder 
for  cash,  and  that  complainants  may  become  the  purchasers  ; 
that  the  master,  out  of  the  proceeds  of  the  sale,  shall  retain 
his  fees,  disbursements  and  commissions,  pay  costs  of  suit, 
and  out  of  the  remainder  pay  complainants  $8983.22,  less 
such  sum  as  shall  have  been  paid  complainants  by  the  clerk 
of  this  court  as  part  payment,  as  hereinbefore  mentioned, 
with  interest  thereon  from  decree  to  sale,  and  if  there  is  a 
surplus,  the  master  shall  bring  it  into  court  to  await  the  fur- 
ther order  thereof.  The  master  shall  execute  a  bill  of  sale, 
and  defendants  in  possession  shall  give  the  purchaser  pos- 
session. If  the  houses,  and  money  in  court,  do  not  pay  the 
claim,  complainants  shall  have  a  deficiency  decree  against 
Seth  Gage  and  Abiah  G.  Webster.  Enjoins  defendants  from 
removing,  selling  or  surrendering  said  houses.     Further  de- 
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creed  that  the  order  herein  entered  by  this  court  for  the  pay- 
ment of  all  rents  collected  by  said  C.  C.  Webster  or  Abiah 
G.  Webster  be  kept  in  force  and  continued  until  the  full  pay- 
ment to  the  said  complainants  by  the  said  defendants  of  the 
amount  herein  found  due  on  said  lease,  and  the  interest 
thereon,  or  until  the  sale  of  said  dwelling  houses.  Decrees 
that  Abiah  G.  Webster  shall  keep  the  houses  insured  for  the 
benefit  of  complainants. 

An  appeal  was  prosecuted  from  this  decree  to  the  Appel- 
late Court  for  the  First  District,  and,  on  hearing  in  that 
court,  the  decree  of  the  circuit  court  was  affirmed.  The 
present  writ  of  error  is  prosecuted  to  reverse  that  judgment. 
The  errors  assigned  are : 

First — The  court,  under  the  evidence,  had  no  equitable 
jurisdiction,  and  should  have  dismissed  the  bill  for  want  of 
jurisdiction. 

Second — The  decree  rendered  in  the  case  is  contrary  to, 
and  is  not  sustained  by,  the  evidence. 

Third — The  decree  in  said  case  is  contrary  to,  and  is  not 
sustained  by,  the  law. 

Fourth — The  said  decree  is  contrary  to,  and  is  not  sup- 
ported by,  the  law  or  the  evidence  in  said  case. 

Fifth — The  Appellate  Court  for  the  First  District  erred 
in  affirming  the  decree  of  the  circuit  court,  and  in  not  revers- 
ing the  same,  and  remanding  said  cause  upon  the  foregoing 
errors  assigned  in  said  Appellate  Court  upon  the  record,  as 
prayed  by  said  plaintiffs  in  error  in  said  court. 

Messrs.  Swett,  Bates  &  Haskell,  for  the  plaintiffs  in  error : 
The  fact  that  there  was  a  written  assignment  of  the  lease 
to  Christopher  C.  Webster  rebuts  any  presumption  of  law  that 
may  arise  from  circumstances  tending  to  show  the  relation  of 
landlord  and  tenant  between  the  lessor  and  Mrs.  Webster, 
such  as  payment  of  rent,  and  occupation  and  use  of  the 
houses.     Bedford  v.  Terhune,  27  How.  Pr.  448 ;    Quackenbush 
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v.  Clark,  12  Wend.  555 ;  Taylor's  Landlord  and  Tenant,  sec. 
429 ;  Walters  v.  Northern  Coal  Mining  Co.  5  De  Gex,  M.  &  G. 
629;  Cox  v.  Bishop,  8  id.  815;  Robinson  v.  Roshar,  1  Y.  & 
C.  7 ;  Arkwright  v.  Colt,  2  id.  4. 

But  if  Mrs.  Webster  is  a  legal  assignee  of  the  lease,  then  the 
covenant  that  the  unpaid  taxes  and  rent  should  be  a  valid 
lien  on  the  improvements  to  be  placed  upon  the  property 
in  futtiro  does  not  bind  the  assignee,  though  named.  Piatt 
on  Leases,  413,  414;  Taylor's  Landlord  and  Tenant,  sec. 
260;  1  Smith's  Leading  Cases,  137;  Farwell  v.  Dickinson,  6 
Barn.  &  Cress.  251 ;  Read  v.  Lawnse,  Dyer,  212  b;  Bally  v. 
Wells,  3  Will.  25  ;  Mayer  et  al.  v.  Pattison  et  al.  10  East,  130  ; 
Allen  v.  Culver,  3  Denio,  2S4;  Dolph  v.  White,  12  N.  Y.  296. 

To  constitute  a  valid  lien  upon  the  improvements,  which 
are  personal  property,  the  covenant  must  be  in  the  nature  of 
a  chattel  mortgage,  and  comply  with  all  the  requirements  of 
the  statute, — that  is,  be  acknowledged  and  recorded.  Munsell 
v.  Carew,  2  Cush.  50;  Otis  v.  Sill,  8  Barb.  Ill;  Lanphere 
et  al.  v.  Lowe,  3  Neb.  131. 

A  valid  charge  can  not  be  made  upon  a  thing  not  in  exist- 
ence. Jones  v.  Richardson,  10  Mete.  488 ;  Bacon's  Abridg. 
Grants  D.  2 ;  Cadman  v.  Freeman,  3  Cush.  309 ;  2  Kent's 
Commentaries,  703;  Head  v.  Goodwin,  37  Me.  187;  Robinson 
v.  Donelle,  5  Maule  &  Selw.  228 ;  Chaynoworth  v.  Tenney,  10 
Wis.  400 ;  Chesley  v.  Josselyn,  7  Gray,  490  ;  Rice  v.  Stone, 
1  Allen,  569 ;  Sheldon  v.  Connor,  48  Me. -584 ;  MilUman  v. 
Neher,  20  Barb.  37;.  McCaffrey  v.  Warden,  62  id.  316;  Bar- 
nard v.  Easton  et  al.  2  Cush.  294;  Gardner  v.  McEwen,  19- 
N.  Y.  123;  Jones  v.  Richardson,  7  Neb.  138. 

The  $500  penalty  should  not  have  been  allowed  in  the 
decree,  but  only  the  amount  of  the  taxes.  The  covenant  to 
pay  the  taxes  does  not  embrace  the  sum  necessary  to  redeem 
from  the  tax  sale. 

The  defendants  in  error  are  not  entitled  to  recover  in 
equity,  as  they  have  a  complete  and  ample  remedy  at  law. 
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Mr.  John  Hutchinson,  and  Mr.  N.  A.  Partridge,  for  the 
defendants  in  error : 

In  a  suit  by  a  landlord  for  rent  against  one  alleged  to  be 
an  assignee,  the  question  is  not  whether  the  defendant  is 
an  assignee  by  a  valid  instrument,  as  between  him  and  the 
lessor,  but  whether  he  has  held  himself  forth*  to  the  landlord 
as  such.  Having  all  the  benefits  of  an  actual  assignee,  he 
will  be  estopped  from  denying  the  validity  of  the  assignment 
to  him.  Carter  v.  Hammel,  12  Barb.  253  ;  Carter  v.  Hammel, 
IS  id.  608;  Glover  v.  Wilson,  2  id.  264;  Armstrong  v.  Wheeler, 
9  Conn.  81 ;  Prevost  v.  Cutler,  2  Wend.  577 ;  Wilson  v.  Leon- 
ard, 3  Beav.  373 ;  Bedford  v.  Therber,  30  N.  Y.  453.     ' 

The  breach  of  the  covenant  by  the  lessee  in  assigning  the 
lease  without  the  approval  of  the  lessor,  did  not  terminate 
the  lease  and  revest  the  estate  of  the  lessor.  McGlynn  v. 
Moore,  25  Cal.  384 ;  Jackson  v.  Sheldon,  5  Cow.  448 ;  Bleeker 
Y.Smith,  13  Wend.  501;  Roe  v.  Harrison,  2  T.  K.  405;  5 
Taunt.  249;  Smith's  Landlord  and  Tenant,  159. 

Acceptance  of  rent  from  the  assignee  is  a  waiver  of  a 
ground  of  forfeiture  for  assigning  the  lease  without  the  land- 
lord's consent.  Ireland  v.  Nichols,  46  111.  413 ;  Shattuck  v. 
Lovejoy,  8  Gray,  204. 

Mrs.  Webster,  by  holding  over»after  the  renewal  of  the 
lease,  ratified  the  renewal,  and  bound  herself  to  the  covenant 
to  pay  rent.  Phyfe  v.  Wardell,  5  Paige,  268 ;  House  v.  Burr', 
24  Barb.  525;  Cotlett  v.  Hooper,  11  Yes.  215;  Gibbs  v.  Jen- 
kins, 3  Sandf.  Ch.  143;  Webber  v.  Sherman,  13  Hill,  547; 
Blumerburg  v.  Rhodes,  32  Cal.  93 ;  Laglamm  v.  Dougherty, 
35  Pa.  St.  45;  Conway  v.  Starkwell,  1  Denio,  113;  Deford 
v.  Walbridge,  9  Conn.  334 ;  Harkins  v.  Pope,  10  Ala.  493 ; 
McKinney  v.  Peck,  28  111.  174;  Griffin  v.  Knowly,  15  id.  412; 
Voigt  v.  Reason,  80  id.  332;  Schuyler  v.  Smith,  51  N.  Y.  309. 

A  covenant  in  a  lease  giving  the  landlord  a  "first  and 
valid  lien"  upon  any  and  all  buildings  erected  or  to  be 
erected  on  the  premises,   is   a  covenant  running  with  the 
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land.  Vernon  v.  Smith,  5  Barn.  &  Aid.  1;  Allen  v.  Culber, 
3  Denio,  284;  Bally  v.  Wells,  3  Wil.  25;  Norman  v.  Wells, 
17  Wend.  136;  Taylor's  Landlord  and  Tenant,  sees.  260, 
269,  293,  302,  332,  449. 

The  lien  sought  to  be  enforced  is  one  created  by  contract, 
and  is  not  regulated  by  the  statute  relating  to  chattel  mort- 
gages.    Metcalf  v.  Fosdick,  23  Ohio,  114. 

That  a  valid. lien  may  be  created  upon  a  thing  not  in 
existence,  which  is  enforceable  when  the  thing  is  brought 
into  existence,  counsel  cited  Butt  v.  Ellitt,  19  Wall.  544; 
Everman  et  al.  v.  Ilobb,  53  Miss.  654 ;  Halroyd  v.  Marshall, 
10  H.  L.  Cas.  191 ;  Smithers  v.  Edmonds,  1  McCarthy,  405 ; 
Garner  v.  Cutting,  32  Iowa,  553. 

As  to  equity  jurisdiction  to  enforce  payment  of  the  rent  in 
this  case  out  of  the  property  pledged,  see  Willard's  Equity, 
133;  Livingston  v.  Livingston,  4  Johns.  Ch.  290;  4  McLaren, 
287 ;  Thorndike  v.  Arlington,  1  Ch.  Cas.  79 ;  Sturveley  v. 
Murphy,  2  Irish  Eq.  448 ;  Benson  v.  Baldwin,  1  Ark.  480 ; 
Taylor's  Landlord  and  Tenant,  484-7;  Treacle  v.  Coke,  1 
Vern.  165. 

There  was  no  error  in  including  the  $500  penalty  in  the 
decree.  The  lessor  was  compelled  to  pay  that  sum.  Wicker 
v.  Hoppock,  6  Wall.  99. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  clause  in  the  lease  providing  that  the  premises  shall 
not  be  assigned  without  the  written  assent  of  the  lessors,  is 
clearly  for  the  benefit  of  the  lessors  only.  It  does  not  ren- 
der the  assignment,  when  otherwise  made,  absolutely  void, 
but  voidable  only,  at  the  option  of  the  lessors  or  their  repre- 
sentatives. But  even  if  the  lessors,  instead  of  here  attempt- 
ing, as  they  now  are,  to  enforce  rights  under  an  assignment 
otherwise  made,  were  attempting  to  have  such  an  assignment 
declared  void,  they  could  not  succeed.  They  have  knowingly 
accepted  rent  from  Abiah  G.  Webster  since  she  has  been  in 
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possession  as  purchaser  from  Gage,  and  this  concludes  them, 
for  it  is  well  settled  that  "any  act  done  by  a  landlord  know- 
ing of  a  cause  of  forfeiture  by  his  tenant,  affirming  the 
existence  of  the  lease,  and  recognizing  the  lessee  as  his  ten- 
ant, is  a  waiver  of  such  forfeiture.  (1  Williams'  Saunders, 
287 ;  2  Piatt  on  Leases,  471 ;  1  Washburn  on  Eeal  Property, 
454.)  The  receipt  of  rent  subsequently  accruing  from  the 
tenant  by  the  landlord  is  such  an  act,  and  the  forfeiture 
thereby  waived.  {Bleeker  v.  Smith,  13  Wend.  530 ;  Jackson 
v.  Allen,  3  Cow.  220,  and  authorities  cited  by  Sutherland,  J. 
230.)"  Ireland  v.  Nichols,  46  N.  Y.  416.  See,  also,  ShaUuck 
v.  Lovejoy,  8  Gray,  204;  Fisher  v.  Deering,  60  111.  114. 

The  answer  expressly  asserts  that  Abiah  G.  Webster,  by  her 
husband,  Christopher  C.  Webster,  purchased  the  houses,  and 
immediately  entered  into  possession,  and  leased  them,  etc. 
The  proof  clearly  shows  that  the  houses  and  the  unexpired 
term  were  sold  at  the  same  time,  and  as  a  part  of  the  same 
transaction,  and  not  separately  and  distinctly.  Although 
Christopher  C.  Webster  in  his  testimony  denies  that  he  had 
any  agreement  with  Gage  as  to  leasing  the  ground  for  any 
certain  term,  he  nevertheless  admits  that  when  he  purchased 
he  did  so  with  the  understanding  that  the  houses  stood  on 
leased  ground  which  had  seven  years  to  run,  with  the  privi- 
lege of  renewal.  His  purchase,  he  says,  was  for  his  wife, 
Abiah,  and  with  her  money.  He  makes  no  claim  to  having 
purchased  the  lease  for  himself.  He  shows  the  payment 
of  rent  by  his  wife,  pursuant  to  the  terms  of  the  lease,  to 
the  lessors,  and  the  acceptance  by  them  of  the  rent.  She 
"claims  through  and  is  in  of  the  same  estate"  as  Gage, 
whom  she  succeeds,  and  is,  therefore,  assignee.  Taylor's 
Landlord  and  Tenant,  sec.  429 ;  Bedford  v.  Therher,  30 
N.  Y.  453 ;  Provost  v.  Caller,  2  Wend.  517 ;  Fisher  v.  Deer- 
ing, supra. 

It  is  unimportant  whether  Abiah  G.  Webster  is  to  be 
regarded  as  a  party  to  the  renewal  of  the  lease,  (as,  under 
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all  the  evidence,  we  think  clearly  she  should  be,)  for  inas- 
much as  it  is  proven  that  she  continued  to  occupy  the  prem- 
ises, the  law  binds  her,  in  the  absence  of  a  new  agreement, 
to  the  same  terms  by  which  she  was  bound  by  the  old. 
Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111,  151;  Griffin  v. 
Knisely,  75  id.  411;  McKinney  v.  Peck,  28  id.  174. 

Since  the  answer  sets  up  no  claim  to  the  term  in  Chris- 
topher C.  Webster,  but  virtually  concedes  its  sale  to  and 
purchase  by  Abiah  G.  Webster,  we  think  the  fact  that  Gage 
subsequently  executed  a  written  assignment  to  Christopher 
C.  Webster  of  no  consequence.  Title  passed  from  Gage,  and 
to  Abiah  G.  Webster,  by  the  purchase  and  sale.  He  knew, 
Webster  says,  that  the  purchase  was  with  her  money  and  for 
her  use,  and  so  when  he  subsequently  executed  a  bill  of  sale 
and  assignment  to  Christopher  C.  Webster,  he  had  nothing 
to  sell  or  assign,  and  necessarily,  therefore,  nothing  passed 
thereby.  In  a  case  of  doubt  the  writing  would  probably  be 
sufficient  to  settle  the  controversy  and  establish  the  title  in 
the  party  whom  it  designates  as  purchaser.  But  here  there 
is  no  doubt.  The  answer  settles  the  question  to  whom  the. 
sale  was  made,  and  it  does  not  lie  in  the  mouths  of  the  Web- 
sters  to  now  say  that  it  was  not  made  to  Abiah  G.  Webster ; 
and  we  repeat,  there  is  no  pretense  that  the  houses  were 
sold  to  one  person  and  the  lease  to  another,  but  the  entire 
tendency  of  the  proof,  on  the  contrary,  is,  that  there  was  but 
a  single  transaction,  in  which  the  unexpired  term  passed 
with  the  sale  of  the  houses. .  Abiah  G.  Webster  took  posses- 
sion, remained  in  possession  during  the  remainder  and  after 
the  expiration  of  the  term,  and  paid  rent  for  a  time,  and,  so 
far  as  rent  was  paid  at  all,  in  accordance  with  the  terms  of 
the  lease  to  Gage,  Christopher  C.  Webster  meanwhile  claim- 
ing no  possession  or  right  of  possession  of  either  houses  or 
ground  during  all  that  time,  save  as  the  agent  of  Abiah  G. 
Webster.  Surely  it  can  need  no  demonstration  that  A,  hav- 
ing passed  his  title  to  B,  can  not,  by  any  subsequent  act, 
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whether  formal  or  informal,  pass  the  same  title  to  C.  It  is, 
of  course,  understood,  and  to  be  borne  in  mind,  that  there  is 
nothing,  as  regards  the  rights  of  the  parties  here  contending, 
to  prevent  the  passing  of  title  or  right  of  possession  to  the 
remainder  of  the  term,  as  well  as  of  the  houses,  by  a  parol 
agreement,  accompanied,  as  the  evidence  here  shows  was  the 
fact,  by  actual  possession,  delivered  and  accepted  in  accord- 
ance with  the  terms  of  such  agreement. 

Walters  v.  Northern  Coal  Mining  Co.  5  De  Gex,  MacN.  & 
Gord.  629,  Cox  v.  Bishop,  8  id.  815,  and  Robinson  v.  Rosher, 
1  Y.  &.  C.  7,  cited  by  counsel  for  plaintiffs  in  error,  are  un- 
like the  present  case.  In  the  first,  a  bill  in  equity  was  filed 
for  specific  performance,  and  the  recovery  of  rent  from  a 
cestui  que  trust.  In  the  next  case,  the  question,  as  stated  by 
Lord  Justice  Knight  Bruce,  was,  "whether  an  equitable 
assignee  of  a  legal  term  of  years  granted  in  mines,  or  mines 
and  other  hereditaments,  under  a  reserved  rent  and  certain 
covenants,  is  liable  to  be  sued  in  equity  by  the  lessor  for  rent 
which  became  due,  and  damages  in  respect  of  some  of  the 
covenants  committed  during  the  time  that  the  assignee  was 
in  the  possession  and  enjoyment  of  the  demised  property  as 
the  equitable  assignee  of  it,  which  he  had  then  ceased  to  be. " 
In  the  other  case  the  question  was,  whether,  when  an  equi- 
table interest  has  been  acquired  in  leasehold  property  by  a 
contract  in  the  nature  of  an  assignment,  the  landlord  had 
the  right  to  proceed  in  a  court  of  equity  against  the  assignee 
as  if  he  were  his  tenant.  As  we  have  before  seen,  in  the 
present  case  Abiah  G.  Webster  is  not  merely  an  equitable 
assignee, — she  is  a  legal  assignee ;  and  if  the  object  were 
simply  to  obtain  a  decree  against  her  for  the  rent  clue,  a  court 
of  equity  would  have  no  jurisdiction,  for  the  remedy  at  law 
would  be  complete.  But  the  bill  here  is  to  enforce  payment 
of  rent  by  the  sale  of  specific  property,  upon  the  ground  that 
a  lien  for  that  purpose  is  reserved  upon  the  property, — in 
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other  words,  to  enforce  that  lien, — and  it  is  this  alone  which 
is  claimed  to  give  a  court  of  equity  jurisdiction. 

But  the  point  is  made  that  the  covenant  sought  to  be 
enforced  does  not  run  with  the  land,  or  otherwise  bind  the 
assignee.  The  covenant  is  as  follows:  "That  he  will  pay, 
or  cause  to  be  paid,  all  water  rates,  and  all  taxes  and  assess- 
ments, except  special  assessments  for  permanent  improve- 
ments, that  may  be  laid,  charged  or  assessed  on  said  demised 
premises  pending  the  existence  of  this  lease,  or  if,  at  any 
time  after  any  tax,  assessment  or  water  rate  shall  have 
become  due  or  payable,  the  party  of  the  second  part,  or  his 
legal  representatives,  shall  neglect  to  pay  such  water  rates, 
tax  or  assessment,  it  may  be  lawful  for  the  party  of  the  first 
part  to  pay  the  same  at  any  time  thereafter ;  and  the  amount 
of  any  'and  all  such  payments  so  made  by  the  party  of  the 
first  part  shall  be  deemed  and  taken,  and  are  hereby  declared 
to  be,  so  much  additional  and  further  rent  for  the  above 
demised  premises  due  from  and  payable  by  the  party  of  the 
second  part,  and  may  be  collected  in  the  same  manner,  by 
distress  or  otherwise,  as  is  hereinafter  provided  for  the  col- 
lection of  other  rents  to  grow  thereon.  And  it  is  expressly 
understood  and  agreed  by  the  said  party  of  the  second  part 
hereto,  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  that  the  whole  amount  of  rent  reserved  and  agreed 
to  be  paid  for  said  above  demised  premises,  and  each  and 
every  installment  thereof,  shall  be,  and  is  hereby  declared 
to  be,  a  valid  and  first  lien  upon  any  and  all  buildings  and 
improvements  on  said  premises,  or  that  may  at  any  time  be 
erected,  placed  or  put  on  said  premises  by  the  said  party 
of  the  second  part,  his  heirs,  executors,  administrators  or 
assigns,  and  upon  his  or  their  interest  in  this  lease  and  the 
premises  hereby  demised ;  and  that  whenever  and  as  often  as 
any  installment  of  rent  or  any  other  amount  above  declared 
to  be  deemed  and  taken  as  rent  shall  become  due  and  remain 
unpaid  for  one  day  after  the  same  becomes  due  and  payable, 
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said  party  of  the  first  part,  her  heirs,  executors,  administra- 
tors, agents,  attorneys  or  assigns,  may  sell  at  public  auction, 
to  the  highest  bidder  for  cash,  after  having  first  given  ten 
days' "notice  of  the  time  and  place  of  such  sale  in  some  news- 
paper published  in  the  city  of  Chicago,  all  the  buildings  and 
improvements  on  said  premises,  and  all  the  right,  title  and 
interest  acquired  by  said  party  of  the  second  part  under  this 
lease  to  the  premises  herein  described,  and  as  the  attorney 
of  the  said  party  of  the  second  part,  hereby  irrevocably  con- 
stituted, may  make  to  the  purchaser  or  purchasers  thereof 
a  suitable  and  proper  transfer,  bill  of  sale  or  deed  of  the 
same,  and  out  of  the  proceeds  arising  from  such  sale,  after 
first  paying  all  costs  and  expenses  of  such  sale,  including 
commissions  and  attorney's  fees,  retain  to  himself  the  whole 
amount  due  on  said  lease  up  to  the  date  of  said  sale,  render- 
ing the  surplus,  if  any,  to  said  party  of  the  second  part,  his 
heirs,  executors,  administrators,  agent,  attorney  or  assigns, 
which  sale  shall  be  a  perpetual  bar  to  and  against  all  rights 
and  equities  of  said  party  of  the  second  part,  his  heirs  and 
assigns,  in  and  to  the  property  sold." 

The  general  doctrine  is  thus  stated  in  Taylor  on  Landlord 
and  Tenant,  sec.  260 :  "Covenants  in  a  deed  that  extend  to 
a  thing  in  esse,  parcel  of  the  demise,  and  benefit  the  estate, 
run  with  the  land,  and  bind  not  only  the  covenantor  and  his 
personal  representatives  by  privity  of  contract,  but  also  the 
assignee,  though  not  named,  and  every  other  person  who  is 
in  of  any  estate  created  by  or  growing  out  of  the  original 
demise,  by  privity  of  estate. "  And  so  the  same  author  says, 
in  section  372,  the  covenant  to  pay  rent  "is  a  covenant  run- 
ning with  the  land,  binding  on  the  assignee,  without  his  being 
specially  named."  And  upon  this  principle  it  has  been  held 
that  a  covenant  to  become  surety  for  the  payment  of  rent 
runs  with  the  land.  (Allen  v.  Culver,  3  Denio,  284.)  The 
covenant  that  the  rent,  etc.,  shall  be  a  valid  and  first  lien 
upon  the  buildings  and  improvements,  etc.,  is  in  the  nature 
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of  security  for  the  performance  of  the  covenant  for  the  pay- 
ment of  rent,  and  is,  therefore,  governed  by  Allen  v.  Culver. 
It  is  but  an  incident  or  accessory  to  that  covenant, — not  a 
debt  or  right  of  property,  but  a  remedy  for  a  debt.  It  stands 
or  falls  with  the  covenant  to  pay  rent.  That  covenant  runs 
with  the  land,  and  this  covenant  is  necessarily  carried  with 
it  as  the  remedy  stipulated  by  the  parties  for  its  enforcement. 
All  talk,  therefore,  about  this  covenant,  except  as  an  insepa- 
rable incident  or  accessory  to  the  covenant  to  pay  rent,  is  out 
of  place,  because  it  has  and  can  have  no  existence  as  a  sepa- 
rate and  independent  covenant. 

But  counsel  for  plaintiffs  in  error  again  contend  that  this 
lien  can  not  be  enforced,  because  the  lease  was  not  executed, 
acknowledged  and  recorded  in  conformity  with  the  require- 
ments of  the  statute  relating  to  chattel  mortgages.  The 
question  here  does  not  affect  third  parties, — it  is  only  between 
the  lessors  and  the  assignee  of  the  lessees.  No  creditors  or 
purchasers  without  notice  are  concerned. 

We  have  held  in  Gregg  et  al.  v.  Sanford,  24  111.  17,  Titus 
et  al.  v.  Mabee  et  al.  25  id.  257,  and  Gittings  v.  Nelson,  86  id. 
591,  that  a  chattel  mortgage  or  deed  of  trust  of  chattels  does 
not  create  a  lien  on  personal  property  acquired  or  brought 
into  existence  after  its  execution,  as  against  creditors  or  pur- 
chasers. But  this  does  not  apply  to  cases  where  only  the 
parties  to  the  instrument,  or  their  representatives,  are  con- 
cerned. As  between  them  we  have  held  a  chattel  mortgage 
is  good,  though  not  executed,  acknowledged  or  recorded  as 
required  by  the  statute.  Davis  v.  Ransom  et  al.  26  111.  100 ; 
Fuller  v.  Paige,  id.  358 ;  Badger  v.  Batavia  Paper  Manf.  Co. 
70  id.  302;  Sumner  v.  McKee,  89  id.  127;  Forest  et  al.  v. 
Tlnkham  et  al.  29  id.  141.  And  in  Cruikshank  v.  Cogswell, 
26  111.  366,  in  speaking  of  the  sale  of  a  house  there  in  contro- 
versy, we  said :  "As  between  the  parties  to  it,  delivery  was 
not  essential  to  the  completion  of  the  sale  of  the  house.  It 
was  competent  for  the  parties  to  agree  at  the  time  of  the  sale 
12—104  III. 
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that  the  seller  might  retain  possession  of  the  house  as  long 
as  he  pleased,  and  upon  any  consideration  which  suited  him, 
and  no  one  but  a  creditor  of,  or  purchaser  from,  the  seller 
could  take  advantage  of  the  non-delivery  to  the  purchaser. " 
See,  also,  to  like  effect,  Corgan  v.  Frew,  39  111.  31. 

It  was  said  by  Story,  J.,  in  Mitchell  v.  Winsloiv,  2  Story, 
630  :  "It  seems  to  be  the  clear  result  of  all  the  authorities, 
that  whenever  the  parties,  by  their  contract,  intend  to  create 
a  positive  lien  or  charge,  either  upon  real  or  personal  prop- 
erty, whether  it  is  then  in  esse  or  not,  it  attaches  in  equity 
as  a  lien  or  charge  upon  the  particular  property  as  soon  as 
the  assignor  or  contractor  acquires  a  title  thereto,  against  the 
latter,  and  all  persons  asserting  a  claim  thereto  under  him, 
either  voluntarily  or  with  notice,  or  in  bankruptcy."  See, 
also,  Morrill  v.  Noyes,  56  Me.  458 ;  Silbus  v.  Lester,  48  Miss. 
526  ;  Ever  man  et  al.  v.  Robb,  52  id.  653 ;  Benjamin  v.  Elmira, 
etc.  R.  R.  Co.  49  Barb.  441 ;  Seymour  v.  C.  N.  F.  R.  R.  Co. 
25  id.  286;  Page  v.  Gardner,  20  Mo.  507;  Wright  v.  Birch's 
Exr.  72  id.  179 ;   Gamer  v.  Cutting,  32  Iowa,  547. 

Without  taking  time  to  examine  cases  holding,  or  seeming 
to  hold,  a  contrary  doctrine,  we  deem  it  sufficient  to  say  that, 
as  applied  to  the  facts  of  the  present  case,  the  language 
quoted  from  Mr.  Justice  Story  is,  in  our  opinion,  perfectly 
accurate.  In  Butt  v.  Ellett,  19  Wall.  544,  a  lease  of  a  plan- 
tation was  executed  for  one  year.  The  lessees  gave  their  note 
for  the  rent,  and  to  secure  the  payment  of  the  note  a  clause 
was  embodied  in  the  lease  mortgaging  all  the  crops  to  be 
raised  on  the  plantation  for  the  current  year.  The  court 
said:  "The  mortgage  clause  in  the  contract  of  lease  of  the 
15th  of  January,  1867,  executed  by  Silber  and  Graham,  could 
not  operate  as  a  mortgage,  because  the  crops  to  which  it 
relates  were  not  then  in  existence.  When  the  crops  grew  the 
lien  attached,  and  bound  them  effectually  from  that  time. 
*     *     *     Ellett  having  bought  the  premises,  became  clothed 
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with  all  the  rights  of  Silber  touching  the  rent  stipulated  to 
be  paid  by  Graham.  The  sheriff's  deed  conveyed  the  rever- 
sion, and  the  rent  followed  it  as  an  incident.  The  lease 
passed  by  assignment  to  the  grantee,  and  all  its  provisions 
in  favor  of  the  lessor  inured  to  the  benefit  of  the  assignee." 
The  case  seems  quite  analogous  to  the  present  case,  and 
well  illustrates  the  controlling  principles. 

It  being  competent  for  the  parties  to  covenant  for  this 
lien,  and  the  lien  being  valid  as  well  against  the  assignee  as 
the  lessee,  the  next  inquiry  is,  can  it  be  enforced  in  a  court 
of  equity,  or  is  the  remedy  solely  at  law  ?  And  in  regard  to 
this  there  can  be  no  doubt.  Story,  in  his  work  on  Equity 
Jurisprudence,  vol.  1,  sec.  506,  says :  "Liens  also  give  rise 
to  matters  of  account ;  and  although  this  is  not  the  sole, 
or,  indeed^  the  necessary,  ground  of  interference  of  courts 
of  equity,  yet,  directly  or  incidentally,  it  becomes  a  most 
important  ingredient  in  the  remedial  justice  administered 
by  them  in  cases  of  this  sort.  *  *  *  A  lien  is  not  in 
strictness  either  a  jus  in  re  or  a  jus  ad  rem,  but  it  is  simply 
a  right  to  possess  and  retain  property  until  some  charge 
attaching  to  it  is  paid  or  discharged."  And  after  specifying 
instances  in  which  liens  attach,  the  author  proceeds :  "Now, 
it  is  obvious  that  most  of  these  cases  must  give  rise  to  mat- 
ters of  account,  and  as  no  suit  is  maintainable  at  law  for 
the  property,  by  the  owner,  until  the  lien  ^s  discharged,  and 
as  the  nature  and  amount  of  the  lien  often  are  involved  in 
great  uncertainty,  a  resort  to  a  court  of  equity,  to  ascertain 
and  adjust  the  account,  seems  in  many  cases  absolutely 
indispensable  for  the  purposes  of  justice. "  See,  also,  same 
authority,  sec.  1217;  Bispham's  Principles  of  Equity,  (2d 
ed.)  p.  419. 

Waiving  the  question  whether  the  lien  here  is  to  be  regarded 
only  as  an  equitable  lien,  we  are  of  opinion  there  was  such 
necessity  for  the  taking  of  an  account  as  brought  the  case 
within  that  branch  of  the  court's  jurisdiction. 
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Objection  is  urged  that  the  court  erred  in  applying  the 
money  in  court  to  the  payment  of  the  indebtedness.  We  see 
no  error  in  this.  The  right  to  control  the  income,  etc.,  of 
the  premises,  follows  as  a  logical  sequence  from  the  right  to 
enforce  a  lien  upon  them.  If  from  the  income  the  rent 
could  be  paid,  no  sale  should  be  ordered. 

We  are  of  opinion,  however,  that  the  court  below  erred  in 
decreeing  the  payment  of  the  penalty  on  taxes  for  two  years 
($500).  The  covenant  binds  the  lessee  to  the  payment  of  no 
penalty,  but  of  the  taxes  only.  The  consequence  of  failure, 
in  that  regard,  the  covenant  declares  to  be,  that  it  shall  be 
lawful  for  the  party  of  the  first  part  to  pay  the  same,  and 
thereby  the  amount  so  paid  shall  be  so  much  additional  and 
further  rent,  for  the  payment  whereof  the  lien  just  consid- 
ered is  given.  When  the  lessee  did  not  pay,  the  lessor 
should  have  paid,  both  for  the  protection  of  his  reversionary 
interest  and  in  order  to  charge  the  lessee  with  the  amount, 
by  virtue  of  the  covenant.  It  was  his  own  neglect  and  folly 
that  he  permitted  judgment  against  the  property,  and  sale 
for  the  non-payment  of  taxes. 

The  decree  below  will  be  reversed,  with  direction  to  the 
court  below  to  strike  out  so  much  as  is  for  penalty  for  non- 
payment of  taxes,  and  in  all  other  respects  it  will  be  affirmed. 

Decree  modified. 


McKinney,  Gilmore  &  Co.  et  al. 

v. 

The  Farmers'  National  Bank  of  Keithsburg  et  al. 

Filed  at  Ottawa  September  27,  1882. 

1.  Lien — attachment  of  property  fraudulently  conveyed — priority  over 
creditor  having  fraudulent  sale  set  aside.  Creditors  have  the  right  to  treat 
conveyances  of  their  debtors  made  to  hinder,  delay  or  defraud  them,  as  void, 
and  their  election  to  treat  them  as  void  is  shown  by  attaching  the  property  so 
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conveyed,  and  such  attachments,  when  levied,  will  become  a  lien  upon  the 
property  with  the  same  effect  as  if  no  fraudulent  conveyances  had  been  made. 
2.  By  the  levy  of  an  attachment  upon  lands  which  have  been  fraudulently 
conveyed,  for  the  debt  of  the  grantor,  the  attaching  creditor  acquires  a  lien 
which  is  not  disturbed  by  a  decree  in  chancery  setting  aside  the  fraudulent 
conveyance,  and  subjecting  the  property  to  sale,  for  the  payment  of  a  judg- 
ment recovered  by  another  creditor  after  the  levy  of  the  attachment.  The 
levy  of  the  attachment,  before  the  recovery  of  judgment  by  the  other  creditor 
and  the  filing  of  his  bill,  creates  a  prior  lien  on  the  property. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Patterson,  being  the  owner  of  real  estate  in  Knox  county, 
conveyed  the  same  fraudulently  for  the  purpose  of  delaying 
and  hindering  his  creditors.  Afterwards  appellees  sued  out 
attachments  in  suits  in  Mercer  county,  brought  against  Pat- 
terson, and  caused  the  writs  of  attachment  to  be  levied 
specially  upon  the  lands,  as  the  property  of  Patterson,  thus 
fraudulently  conveyed  by  Patterson,  the  defendant.  After 
this,  appellants  recovered  judgment  against  Patterson  in  the 
circuit  court  of  Mercer  county,  at  the  March  term,  1877,  and 
caused  execution  to  be  issued  to  Knox  county,  and  to  be 
levied  upon  these  same  lands,  as  the  property  of  Patterson, 
on  June  1,  1877,  and  on  July  23  filed  their  bill  in  the 
circuit  court  of  Knox  county,  against  Patterson  and  his 
grantees,  seeking  to  have  the  conveyance  by  Patterson  set 
aside  as  made  in  fraud  of  creditors,  and  to  subject  the  lands 
to  sale  under  their  judgments.  After  this,  and  at  the  Novem- 
ber term,  1877,  appellees  recovered  judgments  in  their  suits 
against  Patterson,  in  Mercer  county,  and  on  January  9,  1878, 
sued  out  special  executions  to  sell  these  lands  in  Knox  county, 
on  which  their  attachments  had  been  levied  in  August,  1876. 
These  special  executions  were  levied  March  30,  1878,  and  the 
lands  advertised  for  sale. 

In  July,  1878,  Matilda  Patterson,  one  of  the  grantees  of 
Patterson,  filed  a  bill  against  appellees,  in  the  circuit  court 
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of  Knox  county,  to  enjoin  the  sale  of  these  lands,  and  a  tem- 
porary injunction  was  granted.  Appellees  answered,  but  filed 
no  cross-bill,  nor  were  they  made  parties  to  the  bill  of  appel- 
lants above.  \ 

In  October,  1878,  by  agreement  of  all  the  parties,  the 
chancery  cases  were  consolidated,  and  heard  together.  On 
hearing,  the  conveyances  were  set  aside  as  fraudulent,  and 
the  lands  were  sold,  and  the  only  question  presented  in  this 
case  relates  to  the  alleged  priority  of  the  appellants,  as  cred- 
itors, in  the  fund  arising  from  the  sale.  The  circuit  court 
decreed  that  the  moneys  arising  from  the  sale  should  be  dis- 
tributed among  these  creditors  pro  rata,  according  to  the 
amount  of  their  respective  judgments,  recognizing  no  priority 
in  appellants.  This  was  affirmed  by  the  Appellate  Court, 
and  appellants  bring  the  record  here,  seeking  to  reverse  that 
judgment.  • 

Messrs.  Pepper  &  Wilson,  for  the  appellants : 
The  fraudulent  conveyance  not  being  void,  but  only  void- 
able, there  was  no  estate  in  the  debtor  upon  which  an  attach- 
ment could  become  a  lien.  That  could  be  done  only  in 
equity,  by  a  bill  to  set  aside  the  conveyance.  It  is  the  filing 
of  a  creditor's  bill,  and  the  service  of  process  therein,  that 
can  give  a  lien.  Freeman  on  Judgments,  sec.  350 ;  Boeb  v. 
Woodward,  50  Mo.  101 ;  Harrison  v.  Kramer,  3  Iowa,  560 ; 
Edmeston  v.  Ridde,  Exr.  etc.  1  Paige,  636 ;  Coming  d  Norton 
v.  White,  2  id.  567;  Lyons  et  al.  v.  Robbins,  46  111.  277; 
Rappleye  v.  International  Bank,  93  id.  397 ;  Miller  v.  Sperry, 
2  Wall.  237;   Tilford  et  al.  v.  Burnham  et  al.  7  Dana,  110. 

Where  a  man  makes  a  fraudulent  conveyance,  and  dies,  he 
leaves  nothing  for  his  heirs,  and  his  administrator  can  not 
sell  the  land  so  conveyed  to  pay  his  debts,  though  contracted 
prior  to  his  conveyance.  Choteau  v.  Jones  et  al.  11  111.  319; 
Le  Moyne  et  al.  v.  Quimby  et  al.  70  id.  405 ;  White  v.  Russell 
et  al.  79  id.  155. 
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Mr.  B.  C.  Taliaferro,  for  the  appellees : 

The  levy  of  an  attachment  upon  land  fraudulently  con- 
veyed, gives  the  attaching  creditor  a  lien  upon  the  same, 
under  our  statute.  People  v.  Cameron,  2  Gilm.  468  ;  Pearson 
v.  Ruble,  3  Scam.  139  ;  Martin  v.  Dry  den,  1  Gilm.  187 ;  Pearl 
v.  Wellman,  3  id.  311;  Bruen  v.  Niles,  16  111.  385;  Jones  v. 
Jones,  16  id.  117;  Hall  v.  Gould,  79  id.  167. 

The  cases  cited  are  where  the  creditor  had,  through  a 
court  of  equity,  sought  and  discovered  property  which  he 
had  before  been  unable  to  discover  and  seize  upon  by  execu- 
tion at  law,  in  which  case  he  has  a  preference  over  other 
creditors.  In  this  case  appellants  waited  until  the  property 
was  discovered  by  the  superior  diligence  of  these  attaching 
creditors,  after  which  they  filed  their  bill  to  subject  it  to  sale 
under  their  executions. 

By  the  levy  of  an  attachment  a  lien  is  created,  which 
nothing  can  destroy  but  the  dissolution  of  the  attachment. 
Drake  on  Attachments,  171 ;  Gould  v.  Steinberg,  84  111.  171 ; 
Hall  v.  Gould,  79  id.  16  ;  Warner  v.  Insurance  Co.  16  id.  117  ; 
Kev.  Stat.  1874,  p.  154,  sec.  9. 

The  statute  provides  that  an  equitable  as  well  as  the  legal 
interest  in  land  can  be  sold  under  attachment.  Bev.  Stat. 
1874,  chap.  11,  sec.  8;  Ferrer  v.  Payne,  73  111.  82;  West  v. 
Schnebly,  54  id.  523.  x 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  statute  says  such  fraudulent  conveyances  shall  be 
held  void  as  against  creditors.  Creditors  have  the  right  to 
treat  such  conveyances  as  void.  The  moment  appellees 
levied  their  attachments  specially  upon  these  lands,  as  the 
property  of  Patterson,  their  election  to  treat  the  former  con- 
veyances as  void  was  declared,  and  such  attachments  became 
a  lien  against  the  lands  with  the  same  effect  as  if  the  fraud- 
ulent conveyances  by  Patterson  had  never  been  made.     It 
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follows  that  afterwards,  when  appellants  applied  to  the  court 
of  chancery  to  set  aside  these  conveyances,  they  did  not  dis- 
turb the  prior  lien  of  appellees.  The  interest  of  Patterson 
in  this  land  had  been  discovered  by  appellees,  and  seized 
long  before  the  filing  of  the  bill  of  appellants.  Appellants 
surely  have  no  ground  to  complain  of  this  decree.  The 
appellees  have  much  better  grounds  for  claiming  priority 
than  appellants. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Sarah  Pinneo  et  al. 

v. 

Francis  Goodspeed,  Exr.  et  al. 

Filed  at  Ottawa  November  10,  1881 — Modified,  and  re-filed  Sept.  27,  1882. 

1.  Evidence — attacking  judicial  proceedings  collaterally — relevancy. 
On  bill  by  a  husband  to  compel  his  divorced  wife  to  restore  a  conveyance  of 
her  land  to  him,  which  she  had  surreptitiously  taken  from  him,  and  cross- 
bill by  her  to  set  aside  such  conveyance,  on  the  ground  it  was  procured 
through  the  fraud,  imposition  and  treachery  of  her  solicitor  in  the  divorce 
suit  against  her,  acting  in  collusion  with  her  husband,  testimony  tending  to 
show  the  propriety  of  the  decree  of  divorce  is  irrelevant  and  improper. 

2.  Fraud — as  between  husband  and  wife — procuring  conveyance  of 
wife's  land  by  fraud — effect  of  adultery  on  the  part  of  the  wife.  A  married 
woman  and  her  brother,  having  acquired  certain  lands  by  descent,  each  a 
moiety  thereof,  partitioned  the  same  by  mutual  conveyances,  the  husband  by 
her  consent  taking  a  conveyance  from  her  brother  for  one-half  of  a  three 
hundred  acre  farm,  leaving  her  the  owner  of  the  legal  title  to  an  undivided 
half  thereof,  and  the  equitable  owner  of  the  other  half.  Pending  a  suit 
against  her  by  the  husband  for  a  divorce,  he  obtained  her  conveyance  of  the 
premises  through  fraud,  and  the  imposition  and  treachery  of  her  solicitor 
acting  in  collusion  with  him,  which  deed  the  wife  afterward  surreptitiously 
obtained,  and  refused  to  surrender:  Held,  that  a  bill  by  the  husband  for  a 
restoration  of  the  deed  was  properly  dismissed,  and  the  wife  properly  restored 
to  her  title  on  cross -bill  to  set  aside  her  conveyance  to  her  husband,  and  have 
the  title  to  the  land  confirmed  in  her.     The  fact  that  the  wife  may  have  com- 
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mitted  adultery  did  not  deprive  her  of  her  property  rights,  or  the  right  to 
protection  against  the  fraudulent  action  of  her  husband. 

3.  Administration  of  estates — application  of  rents  and  profits  aris- 
ing from  lands  belonging,  in  equity,  to  a  third  person.  Where  a  deed  from 
a  wife  to  her  husband  has  been  set  aside  as  having  been  obtained  by  fraud, 
and  the  title  to  the  land  found  to  have  been,  in  equity,  all  the  time  in  the 
wife,  subject  to  a  mortgage  given  by  her  and  her  husband,  and  his  rights 
growing  out  of  the  marriage  relation,  during  his  lifetime,  his  executors  will 
have  no  authority  to  apply  the  rents  and  profits  of  such  land  accruing  after 
his  death  to  their  own  use,  or  in  payment  of  the  general  creditors  of  the 
estate.  After  the  death  of  the  husband  the  rents  and  profits  belonged  to  the 
wife,  subject  to  the  rights  of  the  holder  of  the  mortgage  to  have  them  applied 
on  the  mortgage. 

4.  Same — power  of  executor  with  condition  attached — as  to  payment  of 
debt  under  direction  in  will.  In  such  a  state  of  case,  where  the  husband, 
by  his  will,  directed  the  payment  of  the  mortgage  debt  out  of  the  income  to 
be  derived  from  the  land,  it  was  held  to  be  the  duty  of  his  executors  to  pay 
the  debt  out  of  assets  of  the  estate,  whether  it  was  allowed  or  not  by  the 
county  court.  The  direction  by  the  testator  to  pay  the  debt  was  a  recogni- 
tion of  the  justness  of  the  claim,  and  if  the  direction  to  pay  was  coupled 
with  a  condition  that  could  not  be  legally  performed,  the  condition  should  be 
rejected,  leaving  the  direction  to  pay  absolute. 

5.  Same — debt  of  testator  created  in  purchase  of  outstanding  dower 
right  in  wife's  land — mortgage  by  husband  and  wife  on  her  land  to  secure 
the  same— primary  liability  of  husband's  estate.  Where  a  husband  has  a 
freehold  estate  as  tenant  by  the  curtesy  initiate  in  his  wife's  land,  subject  to 
a  dower  interest  in  the  widow  of  the  wife's  deceased  father,  and  to  extinguish 
which  dower  interest  he  gives  his  note  to  the  dowress,  secured  by  a  mortgage 
from  him  and  his  wife  on  the  same  land,  the  mortgage  debt  will  be  that  of  the 
husband,  and  not  that  of  the  wife,  and  his  estate  is  the  primary  fund  for  its 
payment,  although  his  life  estate  in  the  land  may  have  been  terminated  by 
his  death,  and  the  wife's  estate  in  the  land,  as  between  her  and  his  legal  rep- 
resentatives, will  be  treated  as  only  secondarily  liable. 

6.  Mortgages  —  application  of  rents  and  profits — party  treated  as 
mortgagee  in  possession.  Where  a  husband  and  wife  give  a  mortgage  io 
secure  a  debt  of  the  former,  upon  her  land,  and  the  husband  dies,  whereby 
his  life  estate  in  the  land  is  terminated,  the  rents  and  profits  accruing  there- 
from after  his  death  will  belong  to  the  wife,  until  the  mortgagee  interposes 
and  appropriates  the  same;  and  where  the  executor  of  the  deceased  husband 
procures  an  assignment  of  such  mortgage  for  her  use  and  benefit,  all  rents 
and  profits  received  by  her  afterward  should  be  applied  from  year  to  year 
upon  the  mortgage  debt,  less  the  taxes  and  necessary  repairs,  as  with  a  mort- 
gagee in  possession. 

7.  Parties — on  bill  for  account  of  rents  and  profits  by  mortgagor 
against  assignee  of  mortgagee.     After  the  giving  of  a  mortgage  by  a  hus- 
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band  and  wife  upon  the  land  of  the  latter  for  the  debt  of  the  former,  he 
obtained  a  divorce  from  the  wife,  and  again  married.  After  his  death,  his 
widow,  who  was  also  one  of  his  executors,  and  in  possession  of  the  land, 
procured  an  assignment  of  the  mortgage  debt  to  one  in  trust,  for  her  use: 
Held,  that  the  widow,  both  as  executrix  and  mortgagee  in  possession,  and 
her  trustee,  the  legal  holder  of  the  mortgage  debt,  were  not  only  proper  but 
necessary  parties  to  a  bill  by  the  former  wife  and  owner  of  the  land  for  an 
account  of  the  rents  and  profits  of  the  land  since  the  death  of  the  husband, 
and  that  it  was  error  to  dismiss  a  supplemental  bill  making  such  persons 
parties,  when  the  change  in  interest  occurred  after  the  filing  of  the  original 
bill. 

8.  Pleading — striking  out  irrelevant  and  impertinent  matter.  The 
object  of  a  pleading  of  any  kind  is  to  state  the  facts  upon  which  the  rights 
of  the  parties  depend,  and  nothing  more.  When  a  bill  in  chancery  contains 
irrelevant  and  impertinent  matter,  such  as  mere  legal  arguments  and  reasons 
occurring  to  counsel  why  this  or  that  step  should  or  should  not  be  taken,  and 
the  violation  of  the  rule  of  pleading  is  palpable  and  gross,  the  court  itself 
will  direct  that  the  irrelevant  and  impertinent  matter  be  eliminated. 

9.  Pleading  and  evidence — relief  in  chancery  must  be  warranted  by 
the  pleadings.  It  is  a  familiar  rule  of  chancery  practice  that  no  relief  will 
be  decreed  which  is  not  warranted  by  the  general  scope  of  the  pleadings. 

10.  A  husband  obtained  a  decree  of  divorce  against  his  wife,  in  which 
proceeding  she  was  allowed  $500  per  annum  alimony.  In  that  proceeding 
the  husband,  through  fraud  and  imposition,  and  the  treachery  of  the  solicitor 
of  the  wife  in  the  suit,  who  was  acting  in  collusion  and  concert  with  the  hus- 
band, procured  from  her  a  conveyance  of  her  farm  of  three  hundred  acres  of 
land.  On  discovering  the  fraud  she  filed  her  bill  to  set  aside  the  agreement 
and  conveyance  by  which  her  husband  acquired  title  to  her  lands,  but  in  it 
did  not  seek  to  impeach  the  decree  of  divorce  and  alimony.  It  was  objected 
that  it  was  inequitable  to  set  aside  the  conveyance  and  permit  the  decree  for 
alimony  to  stand:  Held,  that  in  the  absence  of  anything  in  any  of  the  plead- 
ings seeking  such  relief,  the  court  was  justified  in  refusing  to  disturb  the 
decree  for  alimony.  The  seeking  of  her  rights  in  respect  to  her  property  did 
not  affect  at  all  the  binding  force  of  the  decree  for  divorce  and  alimony. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Barber  &  Randall,  for  the  appellants : 

Knox  in  equity  holds  subject  to  all  the  equities  of  the 

mortgage.     Olds  v.  Cummings,  31  111.  188. 

Knox  has  no  interest  in  the  case,  and  can  not  recover  in 

his  own  name  in  a  court  of  equity,  which  will  not  recognize 
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the  statute,  to  do  injustice.  Such  right  did  not  exist  at  the 
common  law.  Herrick  v.  Cameron,  10  Johns.  224 ;  Gium  v. 
Cantine,  10  id.  387;  Shear  v.  Mallory,  13  id.  496;  Chitty's 
Pleading,  3. 

In  equity  the  complainant  must  be  a  person  having  an 
interest  in  the  subject  matter.  Barbour  on  Parties,  101 ; 
Story's  Equity  Pleading,  sees.  23,  262,  178,  227,  514;  Con- 
ger v.  Halliday,  11  Paige,  314;  Daniell's  Chancery  Practice, 
314,  321,  322;  Winkleman  v.  Riser,  27  111.  22;  Dix  v.  Mer- 
cantile Ins.  Co.  22  id.  276 ;  Jones  v.  Goodrich,  17  id.  380. 

So  far  has  this  principle  of  the  necessity  of  interest  been 
carried,  that  it  has  been  decided  that  making  a  person  party 
who  appears  to  have  no  interest,  is  bad  on  demurrer.  Roby 
v.  Cossitt,  78  111.  644. 

Another  point  was  quite  as  earnestly  made,  and  is  now 
insisted  upon  :  that  a  party  acting  in  a  fiduciary  capacity  can 
not  deal  with  the  thing  to  his  own  profit.  Devon  v.  Fanning, 
2  Johns.  Ch.  255 ;  Phelps  v.  Reeder,  39  111.  176 ;  Railroad 
Co.  v.  F.  L.  and  T.  Co.  49  id.  347 ;  Railroad  Co.  v.  Kelley, 
77  id.  432  ;  Ogden  v.  Larrabee,  57  id.  402  ;  Nelson  v.  Hayner, 
66  id.  493;  4  Kent,  438;  Michaud  v.  Girod,  4  How.  553. 

If  Mrs.  Fargo  accepts  under  her  husband's  will,  she  is 
bound  in  equity  to  perform  its  conditions.  If  she  is,  then 
when  Goodspeed  paid  her  money  to  the  mortgagee  he  sat- 
isfied the  mortgage,  and  a  release  should  have  been  taken, — 
not  an  assignment.  But  she  was  not  only  bound  to  pay  this 
mortgage  by  the  will,  but  by  the  law,  as  executrix.  It  was  - 
O.  T.  Fargo's  debt.  He  undertook  to  pay  it  in  consideration 
of  having  the  title  and  profits  of  the  land.  The  Supreme 
Court  has  decided  he  held  the  title  in  trust  for  appellant. 
But  he  received  rents  and  profits  sufficient  to  pay  the  mort- 
gage several  times  over,  and  the  executor  and  executrix  have, 
since  his  death,  received  rents  sufficient  to  satisfy  the  mort- 
gage, and  it  was  their  duty  to  have  paid  it  off.  The  decree 
is,  that  the  receiver  pay  over  the  moneys  received  by  him  for 
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rents,  etc.,  to  Augustus  F.  Knox,  etc.  Yet  Knox  is  not  a 
party  to  this  suit,  and  the  supplemental  cross-bill  was  for 
the  express  purpose  of  making  him  a  party  and  adjusting 
his  equities.  Spear  v.  Campbell,  4  Scam.  404;  Prentice  v. 
Kimball,  19  111.  320. 

Those  rents  belong  to  the  owner  of  the  land,  and  not  to  the 
executors.  Kohler  v.  Knapp,  1  Bradf.  (N.  Y.)  241 ;  Stinson 
v.  Stinson,  38  Me.  693;  Foltz  v.  Prouse,  17  111.  487;  Haslage 
v.  Krugh,  25  Pa.  St.  97. 

Messrs.  Garnsey  &  Knox,  for  the  appellees : 

The  agreement  of  October  25,  1870,  will  be  enforced  in  a 
court  of  equity,  though  made  between  parties  who  at  the 
time  were  husband  and  wife.  The  only  question  is,  was  it, 
under  the  circumstances,  fair  and  equitable  ?  Bishop's  Law 
of  Married  Women,  sees.  719,  604,  712;  Story's  Eq.  Jur. 
sees.  1368,  1372;  Livingston  v.  Livingston,  2  Johns.  Ch.  537; 
Todd  v.  Wickliffe,  18  B.  Mon.  866;  Dale  v.  Lincoln,  62  111. 
26;  Hunt  v.  Johnson,  44  N.  Y.  31. 

The  quitclaim  deed  of  January  23,  1868,  from  E.  G.  Haaf 
and  Sarah  Ann  Haaf  (designated  as  a  partition  deed)  to 
Fargo,  created  no  trust  estate  in  Fargo  for  the  use  of  his 
wife,  within  any  definition  of  a  trust  estate.  It  was  not 
express,  or  implied,  or  a  resulting  trust,  or  a  constructive 
one.  Perry  on  Trusts,  sees.  24,  25,  26,  27,  and  sees.  168, 
140 ;  Williams  v.  Brown,  14  111.  200 ;  Holmes  v.  Holmes,  44 
id.  168;  Bib  v.  Smith,  12  Heisk.  (Tenn.)  728;  Lux  v.  Hoff, 
47  111.  427;  Bragg  v.  Geddis  et  al.  93  id.  58;  Moss  v.  Moss, 
95  id.  451;  Byres  v.  Danley,  27  Ark.  77;  Hays  v.  Quay,  68 
Pa.  St.  263 ;  Perry  on  Trusts,  sec.  140 ;  Osborn  v.  Osbom, 
29  Stewart,  (N.  J.  Eq.)  387;  Hunt  v.  Moore,  6  Cush.  2. 

The  judgment  of  a  court,  rendered  where  it  has  jurisdic- 
tion, can  not  be  attacked  in  a  collateral  proceeding.  Clark 
v.  Thompson,  47  111.  25 ;  Conover  v.  Musgrave,  68  id.  60 ; 
Wemberly  v.  Hurst,  33  id.  172. 
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If  this  property,  or  any  portion  of  it,  should  be  adjudged 
to  belong  to  Sarah,  still,  Fargo,  as  tenant  by  the  curtesy 
initiate,  had  a  right  to  receive  the  rents  and  profits  while 
they  were  husband  and  wife.  The  act  of  1861  did  not 
deprive  him  of  this  estate,  and  such  rents  were  received  by 
him  with  her  full  knowledge  and  consent.  She  nowhere 
alleges,  or  attempts  to  prove,  that  they  were  not  so  received 
with  her  full  consent.  Carpenter  v.  Davis,  72  111.  19;  Kohn 
v.  Wood,  82  id.  220. 

The  executors  would  not  be  responsible  for  any  rents 
received  by  Fargo  in  his  lifetime,  for  no  such  rents  came 
into  their  hands,  in  fact.  As  to  such  rents,  she  would  be  a 
general  creditor  of  the  estate,  if  anything.  Trecothick  v. 
Austin,  4  Mason,  29 ;  Johnson  v.  Ames,  11  Pick.  181 ;  Bump 
on  Bankruptcy,  (6th  ed.)  p.  392 ;  School  Trustees  v.  Irwin, 
25  111.  75. 

And  they  could  not  be  held  for  the  amount  of  the  rents 
paid  out  by  them  under  the  order  of  the  county  court,  for 
they  held  this  property  as  trustees  under  the  will,  and  were 
bound  to  assume  the  validity  of  the  trust  until  it  was  actually 
impeached.  Perry  on  Trusts,  sec.  433  ;  Beddoes  v.  Pugh,  26 
Beav.  407. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  16th  of  December,  1870,  Orange  T.  Fargo  obtained 
a  decree  for  divorce,  in  the  circuit  court  of  Cook  county, 
against  his  wife,  the  present  complainant  in  the  cross-bill, 
she  having  subsequently  intermarried  with  John  B.  Pinneo, 
her  present  husband.  Through  the  fraud  and  treachery  of 
her  attorney,  Heman  H.  Haff,  in  conducting  the  divorce  suit 
and  settling  the  question  of  alimony,  Fargo  obtained  the 
legal  title  to  a  valuable  farm  in  Will  county,  consisting  of 
three  hundred  acres,  which  his  wife  had  acquired  by  descent 
from  Horace  Haff,  her  deceased  father.  Shortly  after  the 
rendition  of  the  decree,  Mrs.  Fargo,  upon  discovering  the 
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faithlessness  of  her  attorney,  went  to  the  house  of  her  late 
husband,  and  in  his  absence,  and  without  his  permission, 
obtained  possession  of  the  deed  conveying  to  him  the  above 
mentioned  premises,  which,  through  the  fraud  and  imposi- 
tion of  her  attorney,  and  husband,  she  had  unconsciously 
been  induced  to  execute.  By  the  decree  in  the  divorce  suit 
Fargo  was  required  to  pay  his  divorced  wife,  in  quarterly 
installments,  the  sum  of  $500  per  annum  as  alimony,  and 
this  is  the  only  provision  that  was  made  for  hei%  Upon  her 
refusal  to  surrender  the  deed  obtained  from  her  in  the  man- 
ner stated,  Fargo,  on  the  7th  of  January,  1871,  filed,  in  the 
Will  county  circuit  court,  the  original  bill  in  this  cause,  by 
which  he  seeks  to  compel  her  to  restore  the  deed  executed  by 
her  to  him,  and  in  the  event  of  its  destruction,  or  her  inabil- 
ity to  produce  it,  to  make  a  new  one. 

It  appears  from  the  record  that  Horace  Half  left,  at  the 
time  of  his  death,  Sarah  Ann  Haff,  his  widow,  and  two  chil- 
dren, Edwin  G.,  and  Sarah,  wife  of  Fargo,  his  only  heirs, 
and  that  he  was  the  owner  of  other  valuable  lands  besides 
the  three  hundred  acre  farm,  and  that  a  partition  of  these 
lands  was  effected  by  means  of  mutual  conveyances  between 
the  heirs.  At  the  request  of  Fargo,  and  with  the  consent  of 
his  wife,  Edwin  G.  conveyed  his  half  interest  in  the  farm  to 
Fargo  instead  of  his  wife,  so  that  at  the  time  of  the  com- 
mencement of  the  proceedings  for  a  divorce  Fargo  already 
held  the  legal  title  to  one-half  of  the  farm,  while  the  entire 
equitable,  and  the  legal  title  in  the  other  half,  were  in  the 
wife.  It  further  appears,  that  in  equalizing  the  partition 
between  the  heirs,  and  in  adjusting  the  widow's  claim  for 
dower  in  her  husband's  estate,  Fargo  assumed  the  payment 
to  her  of  $2000,  which  was  secured  by  a  mortgage  executed 
by  him  and  his  wife  on  the  farm. 

Such  was  the  condition  of  the  premises  with  respect  to  the 
title  and  incumbrances  at  the  time  of  the  execution  of  the 
deed  sought  to  be  restored  by  the  original  bill  in  this  case. 
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To  this  bill  Mrs.  Fargo  filed  an  answer,  admitting  having 
taken  the  deed,  and  set  up  in  justification  of  the  act  the 
fraud  and  collusion  between  the  complainant  and  her  attor- 
ney, through  which  it  was  obtained,  and  also  filed  a  cross- 
bill setting  up  the  same  facts,  and  asking  that  the  deed  in 
question  be  set  aside  as  fraudulent  and  void,  and  that  the 
title  to  the  whole  of  the  premises  be  confirmed  in  her,  and 
that  Fargo  be  compelled  to  make  the  necessary  conveyances 
for  that  purpose.  On  the  hearing  the  circuit  court  denied 
the  relief  sought  by  the  cross-bill,  and  rendered  a  decree  in 
conformity  with  the  prayer  of  the  original  bill.  From  this 
decree  Sarah  Fargo  prosecuted  an  appeal  to  this  court. 
Pending  the  appeal,  Fargo  died,  and  his  executors,  Francis 
Goodspeed  and  Elizabeth  M.  Fargo,  were  substituted  as  par- 
ties, the  latter  being  the  widow  of  the  deceased,  Fargo  hav- 
ing married  her  a.  short  time  after  the  decree  in  the  divorce 
suit.  The  appeal  was  heard  at  the  September  term,  1877, 
of  this  court,  resulting  in  a  reversal  of  the  decree  of  the  cir- 
cuit court,  and  a  remanding  of  the  cause  for  further  proceed- 
ings, and  the  case  is  reported  in  87  111.  page  290,  where  will 
be  found  a  full  statement  of  the  facts,  and  hence  it  is  not 
necessary  to  repeat  them  here. 

While  much  additional  testimony  has  been  taken  since  the 
cause  was  remanded,  yet  upon  the  main  question  we  do  not 
perceive  any  material  change  in  the  legal  aspect  of  the  case, 
as  expressed  in  our  former  opinion.  Most  of  the  additional 
testimony  introduced  by  complainants  in  the  original  bill 
seems  to  be  offered  with  a  view  of  showing  there  was  suffi- 
cient evidence  to  authorize  the  decree  in  the  divorce  suit. 
This  is  a  misapprehension  of  the  scope  and  purpose  of  the 
cross-bill.  The  gravamen  of  the  complaint  in  the  cross-bill 
is  not  so  much  that  Mrs.  Fargo  was  without  sufficient  cause 
divorced  from  her  husband,  as  it  is  that  in  the  conducting  of 
that  suit  she  was  the  victim  of  treachery  and  fraud  on  the 
part  of  her  attorney,  acting  in  collusion  with  the  complainant 
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in  the  suit,  by  means  of  which  she  was,  without  any  consid- 
eration, deprived  of  a  valuable  estate.  She  does  not  seek  to 
set  aside  that  decree  so  far  as  the  divorce  is  concerned,  but 
she  does  ask  that  her  estate,  thus  fraudulently  obtained,  be 
restored  to  her.  The  fact  that  a  married  woman  may  have 
committed  adultery,  does  not  give  the  husband  a  title  to  her 
lands,  or  authorize  him  to  resort  to  fraudulent  means  to 
obtain  them.  It  may,  therefore,  for  the  purposes  of  the 
argument,  be  conceded  that  the  charge  of  adultery  in  the 
divorce  suit  is  fully  sustained,  and  yet  it  does  not  afford  the 
slightest  justification  of  the  husband  and  her  faithless  attor- 
ney in  obtaining  from  her  the  conveyance  of  her  farm  in  the 
manner  they  did.  That  her  attorney,  Haff,  was,  throughout 
the  divorce  proceeding,  acting  entirely  in  the  interest  of  the 
husband,  with  his  knowledge  and  approval,  does  not,  in  our 
judgment,  admit  of  the  slightest  doubt.  And  such  being  the 
fact,  we  know  of  no  principle  upon  which  the  transaction  can 
be  sustained  in  a  court  of  equity. 

Upon  a  second  hearing  of  the  cause,  the  circuit  court,  in 
conformity  with  the  views  expressed  by  this  court  on  the 
former  hearing,  found  the  equities,  both  upon  the  original 
and  cross-bill,  with  Mrs.  Pinneo,  and  entered  a  decree  accord- 
ingly. This  decree,  after  having  fixed  the  rights  of  the  par- 
ties, referred  the  cause  to  the  master  for  the  purpose  of 
taking  an  account  of  the  rents  and  profits  of  the  premises 
during  their  wrongful  detention  by  Fargo's  legal  representa- 
tives. Subsequently,  and  before  the  final  order  in  the  cause, 
Mrs.  Pinneo  and  her  husband  filed  a  supplemental  cross-bill, 
making  Mrs.  Elizabeth  M.  Fargo,  Francis  Goodspeed,  and 
Augustus  F.  Knox,  parties,  which  charges,  in  substance,  that 
Fargo,  by  his  will,  directed  the  payment  of  all  his  debts,  and 
especially  the  payment  out  of  the  rents  and  profits  of  the 
land,  the  alimony  awarded  Mrs.  Pinneo  in  the  divorce  suit ; 
that  by  the  will  he  specifically  devised  to  his  wife  a  policy  of 
insurance  on  his  life  for  $5000,  all  of  which,  with  the  excep- 
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tion  of  a  small  sum,  she  subsequently  collected  and  appro- 
priated to  her  own  use ;  that  no  part  of  the  rents  and  profits 
of  the  land  have  been  applied  to  the  payment  of  the  alimony 
since  the  remanding  of  the  cause  from  this  court ;  that  while 
Mrs.  Fargo  and  Goodspeed,  as  executors  of  the  will,  have 
made  partial  payments  to  other  creditors  of  the  estate,  noth- 
ing has  been  paid  on  the  $2000  mortgage  given  to  the  widow 
of  Horace  Haff  in  satisfaction  of  her  dower ;  that  a  part  of 
the  rents  and  profits  of  the  land  was  paid  out,  under  the 
order  of  the  county  court,  to  other  creditors  :  that  Mrs.  Fargo, 
instead  of  paying  off  the  $2000  mortgage,  as  she  was  bound 
to  do  under  the  directions  of  the  will,  purchased  the  same 
through  Goodspeed,  her  co-executor;  that  the  same  was 
purchased  by  her  with  the  proceeds  of  the  insurance  policy ; 
that  Sarah  Ann  Haff  assigned  the  mortgage  to  Goodspeed  on 
the  14th  of  April,  1875,  Goodspeed  assigned  to  Elizabeth 
Fargo  on  the  25th  of  the  same  month,  and  the  latter  to 
Knox  on  the  9th  of  December,  1877,  and  that  Knox  is  now 
proceeding  to  foreclose  the  same  for  the  benefit  of  Mrs.  Fargo. 
The  bill  requires  an  answer  under  oath,  and  seeks  a  discov- 
ery of  the  amount  of  assets  received  by  the  executors,  of  what 
they  consist,  and  how  they  have  been  disposed  of,  and  prays 
for  an  injunction  restraining  Knox  from  the  further  prose- 
cution of  the  foreclosure  suit  until  the  equities  of  all  the 
parties  can  be  settled  in  the  present  suit. 

Subsequently,  on  the  10th  of  March,  1881,  a  more  elabo- 
rate decree  was  entered  in  the  cause,  covering  the  same 
ground  of  the  former  decree,  and  not  materially  variant  from 
it,  except  the  latter  decree  dismisses  the  supplemental  cross- 
bill, and  also  directs  that  the  rents  of  the  farm  then  in  the 
hands  of  the  receiver  be  paid  over  to  Knox.  From  this 
decree  both  parties  have  appealed  to  this  court.  The  execu- 
tors complain  of  the  decree  upon  the  original  and  cross-bills, 
and  Mrs.  Pinneo  complains  of  the  action  of  the  court  in  dis- 
missing without  a  hearing  the  supplemental  cross-bill. 
13—104  III. 
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The  decree,  so  far  as  it  relates  to  the  original  and  cross- 
bills, as  we  have  already  seen,  is  in  conformity  with  the  views 
of  this  court  as  expressed  in  the  former  opinion  in  the  case, 
and  the  court  being  still  satisfied  of  their  soundness,  it  fol- 
lows, the  exceptions  to  the  decree  to  that  extent  are  not,  in 
our  opinion,  well  taken.  It  only  remains,  therefore,  to  deter- 
mine whether  the  court  erred  in  dismissing  the  supplemental 
cross-bill. 

The  conclusion  having  been  reached  that  the  farm  has  all 
the  time,  in  equity,  belonged  to  complainant  in  the  cross-bill, 
subject  to  the  mortgage,  and  the  rights  of  Fargo  growing  out 
of  the  marriage,  during  his  lifetime,  it  follows,  the  executors 
had  no  authority  to  apply  the  rents  and  profits  accruing 
after  the  testator's  death  to  their  own  use,  or  in  payment  of 
the  general  creditors  of  the  estate.  After  his  decease  they 
clearly  belonged  to  her,  subject  to  the  right  of  the  mortgagee 
or  her  assigns  to  have  them  applied  in  satisfaction  of  the 
mortgage.  But  until  the  mortgagee  or  her  assigns  took  some 
legal  steps  to  have  them  thus  applied,  they  belonged  to  Mrs. 
Pinneo.  Fargo,  at  the  time  of  the  execution  of  this  mort- 
gage, had  a  freehold  estate,  as  tenant  by  the  curtesy  initiate, 
in  the  premises,  which,  by  the  common  law,  is  one  species  of 
life  estates.  The  freehold  being  in  Fargo,  it  was  necessary 
to  its  full  enjoyment  that  the  dower  of  Horace  Haff's  widow 
should  be  in  some  manner  extinguished,  and  to  accomplish 
this  object  he  gave  to  her  his  note  for  $2000,  secured  by  a 
mortgage  on  the  premises.  It  is  to  be  noted  this  right  of 
dower  did  not  necessarily  affect  the  inheritance  in  the  wife, 
and  at  the  time  of  the  transaction  it  was  altogether  uncertain 
whether  it  ever  would  affect  "her  interest.  Whether  it  would 
or  not,  depended  upon  whether  Mrs.  Haff,  the  dowress,  would 
survive  Mrs.  Fargo,  the  owner  of  the  reversion,  which,  in 
the  natural  course  of  events,  might  or  might  not  be.  It 
will  thus  be  seen  that  the  mortgage  debt  was  not  only  his,  in 
the  strictest  sense  of  the  term,  but  it  was  created  mainly  for 
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his  benefit,  and  hence  his  own  estate  was  the  primary  fund  out 
of  which  it  should  have  been  paid.  She  and  her  estate  should, 
therefore,  as  between  her  and  his  legal  representatives,  be 
treated  as  only  secondarily  liable.  It  follows,  therefore,  that 
all  rents  and  profits,  after  his  death,  in  excess  of  taxes,  neces- 
sary repairs,  etc.,  in  equity  belonged  to  appellant,  and  should 
have  been  paid  by  the  executors  to  her,  for  it  is  well  settled 
that  until  the  mortgagee  interposes,  the  rents  are  payable  to 
the  mortgagor,  and  if  this  was  not  done,  inasmuch  as  the 
mortgage  now  belongs  to  Mrs.  Fargo,  one  of  the  executors,  it 
must,  in  adjusting  the  account  between  her  and  Mrs.  Pinneo, 
be  treated  as  having  been  paid  on  the  mortgage  debt  at  the 
time  the  rents  became  due.  The  mortgage  having  been 
assigned  to  Goodspeed,  for  the  use  of  Mrs.  Fargo,  on  the 
14th  of  April,  1875,  she  should  from  thence  until  the  ap- 
pointment of  a  receiver  be  treated  as  mortgagee  in  posses- 
'sion,  and  should  account  for  the  rents  and  profits  accordingly, 
and  they  should  be  applied  from  year  to  year,  as  they  accrue, 
less  the  taxes,  necessary  repairs,  etc.,  upon  the  mortgage 
indebtedness. 

It  is  evident  from  this  statement,  that  Mrs.  Fargo,  -both 
in  her  character  as  executrix  and  mortgagee  in- possession, 
and  Knox,  her  trustee,  were  not  only  proper,  but  necessary, 
parties  to  the  statement  of  the  account.  Most  of  these  com- 
plications and  changes  of  interest  occurred  after  the  filing  of 
the  original  and  the  cross-bill,  and  we  are  of  opinion  it  was 
proper  to  bring  all  the  parties  interested  in  the  statement  of 
the  account  before  the  court,  and  this  could  only  be  done  by 
a  supplemental  bill.  The  impropriety  of  proceeding  without 
such  a  bill  is  clearly  shown  by  ordering  the  amount  of  rents 
on  hand  to  be  paid  to  Knox,  who,  after  the  dismissal  of  the 
supplemental  cross-bill,  was  not  a  party  to  the  suit,  and 
hence  was  not  bound  by  the  statement  of  the  account,  or 
any  of  the  proceedings  in  it.  While  the  evidence  shows  the 
mortgage  was  assigned  by  her  to  Knox,  it  also  appears  that 
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it  was  without  consideration,  and  that  he  is  simply  her 
trustee,  he  having  no  personal  interest  in  the  matter  what- 
ever. 

The  statement  of  the  account  by  the  master  is  not  suf- 
ficiently specific  or  comprehensive,  nor  does  it  seem  to  have 
been  prepared  with  reference  to  the  legal  rights  of  the  parties 
affected  by  it.  Fargo's  estate,  as  we  have  already  seen,  is 
primarily  liable  for  the  whole  of  the  mortgage  debt.  If  the 
estate  is  insolvent,  as  is  claimed  by  the  executors,  this  debt 
must  be  paid  pro  rata  with  other  debts  of  the  same  class.  If 
other  creditors  have  already  received  more  than  their  shares 
upon  a  pro  rata  basis,  then  a  sufficient  amount  should  be 
paid  on  this  claim  to  place  it  upon  the  same  footing  with 
other  claims  of  the  same  class.  Should  the  assets  of  the 
estate  be  thus  exhausted  in  the  payment  of  its  debts,  what- 
ever, if  anything,  remains  unpaid  of  the  mortgage  debt  must 
be  satisfied  out  of  the  rents  and  profits  of  the  land  in  the 
hands  of  the  executors,  and  the  residue,  if  any,  must  be  paid 
to  Mrs.  Pinneo.  If,  on  the  other  hand,  they  should  prove 
insufficient  for  that  purpose,  the  mortgaged  premises  would, 
as  a  last  resort,  be  liable  for  the  deficit,  whatever  that  might 
be.  These  are  the  general  principles  controlling  the  rights  of 
the  parties,  and  the  account  should  be  so  stated  as  to  enable 
the  court  to  properly  apply  them. 

What  is  here  said,  of  course,  is  based  upon  the  facts  as 
already  found  by  the  court,  and  the  additional  facts  as  set 
forth  in  the  supplemental  bill,  which,  for  the  purposes  of  the 
question  in  hand,  must  be  treated  as  true.  So  much  of  the 
decree,  therefore,  as  directs  a  dismissal  of  the  supplemental 
cross-bill,  and  approves  of  the  report  of  the  master,  and  directs 
the  accumulated  rents  and  profits  of  the  premises  to  be  paid 
to  Knox,  is  reversed,  but  is  in  all  other  respects,  except  so  far 
as  it  may  be  modified  by  what  we  have  already  said,  affirmed, 
and  the  cause  is  remanded,  with  directions  to  the  court  below 
to  refer  the  cause  again  to  the  master  for  the  purpose  of 
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restating  the  account,  and  for  further  proceedings  in  con- 
formity with  the  views  here  expressed.  Upon  the  filing  of 
the  remanding  order,  the  court  below  is  further  directed  to 
require  counsel  for  Mrs.  Pinneo  to  eliminate  from  the  sup- 
plemental cross-bill  the  vast  amount  of  irrelevant  and  imper- 
tinent matter  therein  contained.  Upon  examination  of  it  we 
find  that  it  fills  some  thirty  pages  of  the  abstract,  and  that 
at  least  three-fifths  of  it  consists  of  impertinent  and  unim- 
portant matter.  The  object  of  a  pleading  of  any  kind  is  to 
state  the  facts  upon  which  the  legal  rights  of  the  parties 
depend,  and  nothing  more,  and  to  inject  into  one,  as  was 
done  in  this  case,  a  mere  legal  argument,  and  the  numerous 
reasons  which  occur  to  counsel  as  why  this  or  that  step 
should  or  should  not  be  taken  in  the  cause,  is  a  gross  impo- 
sition, not  only  upon  the  opposite  party,  but  also  upon  the 
court.  Ordinarily  this  court  will  not  interpose,  where  no 
complaint  is  made  by  the  opposite  party;  but  where  the 
rules  regulating  pleadings  in  this  respect  have  been  violated 
to  the  extraordinary  extent  they  have  in  the  present  case, 
and  such  violation  is  so  palpable  and  manifest,  this  court 
must,  for  its  own  protection  and  the  prevention  of  such 
abuses,  interpose.  x 

Decree  reversed  in  part  and  in  part  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Per  Curiam  :  The  opinion  as  originally  prepared  in  this 
case  upon  the  present  appeal,  in  laying  down  the  general 
principles  which  should  govern  the  court  below  in  adjusting 
the  equities  of  the  parties,  as  they  appear  from  the  findings 
of  that  court,  and  as  they  are  shown  to  be  by  the  supple- 
mental cross-bill,  proceeded  upon  the  theory  that  Fargo  was 
merely  tenant  jure  uxoris  of  the  lands  in  controversy,  and 
upon  this  hypothesis,  of  course,  as  was  then  stated,-  his  inter- 
est in  the  premises  would  have  terminated  with  the  dissolu- 
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tion  of  the  marriage,  without  regard  to  the  means  by  which 
it  was  accomplished,  for  the  estate  of  the  husband  having 
no  other  interest  in  the  property,  is  always  in  such  case 
measured  by  the  duration  of  the  marital  relation.  The 
theory  of  the  opinion,  as  matter  of  law,  upon  the  facts 
assumed,  was  sound,  but  by  inadvertence  it  overlooked  the 
important  fact  that  Fargo  was  also  tenant  by  the  curtesy 
initiate  at  the  time  of  the  divorce,  which,  unless  granted  for 
his  fault,  could  not  affect  his  rights  as  such  tenant  during 
his  own  life.  The  rents  and  profits,  therefore,  of  the  farm 
belonged  to  him  during  his  life,  and  of  course  his  estate 
should  not  be  charged  with  them  till  after  his  decease.  The 
rehearing  was  granted  on  account  of  this  oversight,  and  the 
original  opinion  has  been  corrected  in  the  respect  stated,  and 
in  some  other  formal  particulars  not  necessary  to  be  specific- 
ally noted,  and  thus  modified  has  been  re-filed  as  the  opinion 
in  the  case. 

The  persistence  with  which  one  or  two  matters  are  urged 
in  the  petition  for  a  rehearing  induces  us  to  add,  in  a  per 
curiam,  a  few  considerations  to  what  we  have  already  said  in 
the  principal  opinion. 

Counsel  complain  that  the  decree  of  the  court  below  is 
inequitable,  in  this,  that  it  sets  aside  the  agreement  and  con- 
veyance by  which  Fargo  acquired  title  to  his  wife's  lands, 
and  yet  permits  the  decree  for  alimony  to  remain  in  full 
force.  This  question  was  in  effect  settled  when  the  cause 
was  before  us  on  the  first  appeal,  and  upon  a  petition  for  a 
rehearing,  subsequently  filed '  in  the  case,  we,  on  due  delib- 
eration, refused  to  modify  what  was  then  said.  By  that 
decision  the  decree  granting  the  divorce  and  awarding  ali- 
mony was  left  in  full  force,  notwithstanding  the  circum- 
stances under  which  it  had  been  obtained,  and  there  was  a 
manifest  propriety  in  doing  so.  The  court  had  power  to 
render  it,  and  it  was  clearly  binding  upon  the  parties  until 
reversed  or  otherwise  set  aside.     Neither  of  the  parties  to  it 
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has  appealed  from  it,  nor  have  they  in  any  manner  sought 
to  otherwise  impeach  it  in  the  respect  mentioned,  nor  do 
we  perceive  anything  in  this  record  that  would  warrant  it. 
Neither  the  original  bill,  cross-bill,  nor  the  supplemental 
cross-bill,  asks  such  relief,  or  contemplates  a  decree  of  that 
kind.  It  is  a  familiar  rule  of  chancery  practice  that  no 
relief  will  be  decreed  which  is  not  warranted  by  the  general 
scope  of  the  pleadings. 

The  court  having  jurisdiction  over  the  parties  and  the 
subject,  matter  of  the  suit,  notwithstanding  the  fraud  of  the 
complainant  and  his  counsel,  as  we  have  just  seen,  had 
the  requisite  power  to  grant  the  divorce  and  award  the  ali- 
mony, as  was  done,  and  no  appeal  having  ever  been  prose- 
cuted by  either  of  the  parties  from  that  decree,  or  other  direct 
proceeding  instituted  for  the  purpose  of  setting  it  aside,  it 
follows,  the  decree  is  still  binding  on  the  parties  in  so  far  as 
the  court  was  acting  within  its  jurisdiction.  As  an  incident 
of  the  power  to  grant  the  divorce,  the  court  was  authorized 
to- award  alimony  to  the  wife,  payable  out  of  the  husband's 
estate,  but  the  power  to  grant  a  divorce  afforded  no  authority 
for  taking  the  estate  of  the  wife  and  giving  it  to  the  husband 
without  consideration,  although  he  may  have  had  just  grounds 
for  a  divorce.  But  it  is  said  •  in  the  present  case  this  was 
done  with  her  consent.  True  it  is,  but  this  consent  was 
obtained  by  the  basest  treachery  of  her  solicitor,  acting  in 
concert  with  her  husband,  and  consequently  no  advantage 
can  accrue  from  consent  thus  obtained,  nor  can  any  right  be 
founded  upon  it.  While  the  cross-bill  of  Mrs.  Pinneo  does 
not  seek  to  disturb  the  decree  for  divorce  and  alimony,  yet  it 
does  directly  attack  the  agreement  in  question,  and  all  pro- 
ceedings founded  thereon,  so  far  as  they  affect  her  own  estate, 
and  this  she  had  a  perfect  right  to  do,  as  was  distinctly  held 
in  the  original  opinion  in  this  case  above  referred  to,  and  her 
exercise  of  this  right  does  not  at  all  affect  the  binding  force  of 
the  decree  for  divorce  and  alimony.     As  we  have  just  seen, 
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so  far  as  that  decree  is  concerned  no  one  has  ever  asked  to 
have  it  set  aside,  or  otherwise  to  be  relieved  from  the  obliga- 
tions and  duties  it  imposes,  and  certainly  the  court  has  no 
right,  on  its  own  motion,  to  interpose  in  their  behalf. 

The  point  is  also  made  that  the  executors  were  not  bound 
to  pay  the  mortgage  debt  until  it  was  allowed  and  ordered  to 
be  paid  by  the  county  court.  This  position  is  not  tenable. 
As  appears  from  the  supplemental  cross-bill,  as  well  as  the 
proofs  in  the  case,  Fargo,  by  his  will,  expressly  directs  his 
executors  to  pay  off  this  incumbrance  upon  the  land,  and 
they  have  no  right,  in  the  face  of  this  provision  of  the  will, 
to  go  on  and  exhaust  the  assets  of  the  estate  in  the  payment 
of  other  claims,  to  the  exclusion  of  this  one  altogether.  Nor 
does  the  fact  this  claim  was  directed  to  be  paid  out  of  a  fund 
that  did  not  belong  to  the  estate  make  any  difference  in  this 
respect.  The  direction  to  pay  it  at  all  was  a  direct  recogni- 
tion of  the  justness  of  the  claim,  and  if  the  direction  to  pay 
was  coupled  with  a  condition  that  could  not  legally  be  per- 
formed, the  condition  is  to  be  rejected  altogether,  leaving  the 
direction  to  pay  absolute.  If  an  order  of  court  was  necessary 
to  authorize  the  payment,  it  was  their  duty  under  the  will 
to  obtain  one,  or  at  least  make  an  effort  to  do  so.  But  noth- 
ing of  this  kind  was  done.  From  the  charges  in  the  supple- 
mental cross-bill  it  would  seem  the  course  pursued  was 
adopted  for  the  express  purpose  of  throwing  the  whole  bur- 
den of  this  claim  upon  the  mortgaged  premises,  so  as  to 
defeat  Mrs.  Pinneo's  rights  altogether.  But  such  subterfuges 
as  these  will  not  be  permitted  in  a  court  of  equity  to  defeat 
the  ends  of  justice,  however  cunningly  devised. 
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Filed  at  Ottawa  September  27,  1882. 

1.  Evidence — proof  of  custom — as  bearing  on  the  question  of  compar- 
ative negligence.  In  a  suit  against  a  railroad  company  to  recover  damages 
for  causing  the  death  of  the  plaintiff's  intestate,  on  the  ground  of  negligence, 
it  appeared  that  the  deceased,  at  the  time  of  the  injury,  was  engaged  in  his 
duty  of  inspecting  cars  then  standing  in  a  yard  kept  for  that  purpose,  and 
was  under  a  standing  car,  examining  the  same,  which,  by  being  suddenly 
struck  by  other  cars  in  motion,  caused  the  injury  resulting  in  his  death.  It 
further  appeared,  the  defendant,  in  taking  some  of  its  cars  to  the  yard,  there 
to  be  leit,  detached  them  from  the  engine  propelling  them  before  entering 
the  yard,  and  suffered  the  cars,  without  any  brakeman  to  control  their  mo- 
mentum, to  enter  the  yard  and  strike  the  cars  then  standing  on  the  track, 
and  thereby  causing  the  injury.  It  was  also  shown  that  the  deceased,  who 
was  engaged  as  car  inspector  about  the  yard,  placed  no  signal  on  the  track  to 
notify  the  switchman  or  any  one  else  that  he  was  engaged  in  inspecting  the 
cars,  and  that  no  warning  was  given  the  deceased,  by  bell,  whistle  or  other- 
wise, of  the  approaching  cars.  On  the  trial  the  defendant  asked  a  witness 
what  the  custom  was,  at  the  time  of  the  accident,  in  letting  cars  into  the  yard 
on  tracks,  and  permitting  them  to  run  against  standing  cars,  which  the  court 
refused  to  allow:  Held,  that  the  question  was  proper,  as,  if  such  was  the 
custom,  the  answer  would  have  aided  the  jury  in  determining-the  degree  of 
care  the  deceased  observed,  and  whether  he  was  guilty  of  such  negligence  on 
his  part  as  to  prevent  a  recovery. 

2.  Same — construing  rule  of  a  railroad  company.  A  question  calling 
upon  a  witness  to  state  whether,  under  a  certain  rule  of  a  railroad  company, 
there  would  be  any  objection  to  doing  a  thing  a  certain  way,  is  not  proper,  as 
calling  upon  the  witness  to  construe  the  rule,  which  is  not  within  the  domain 
of  verbal  evidence. 

3.  Same — as  to  what  constitutes  negligence.  In  an  action  based  upon 
alleged  negligence  of  the  defendant,  it  is  not  allowable  to  prove  by  a  witness 
that  the  act  complained  of  was  not  negligence,  or  objectionable.  It  is  for  the 
jury  to  say,  from  all  the  facts  and  circumstances,  whether  an  act  constitutes 
negligence. 

4.  Instruction — summing  up  facts  on  one  side  only.  An  instruction 
is  calculated  to  mislead,  and  erroneous,  which  sums  up  all  or  a  number  of 
the  facts  the  evidence  tends  to  prove  on  one  side,  and  omits  all  on  the  other, 
thus  impressing  on  the  jury  that  the  facts  recited  are  the  only  ones  that  are 
important  in  the  case. 
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5.  Error  will  not  always  reverse — giving  improper  instructions. 
Whether  a  judgment  will  be  reversed  because  of  erroneous  instructions, 
depends  upon  whether  they  did,  or  probably  did,  mislead  the  jury  to  find  an 
erroneous  verdict.  When  it  can  be  seen  they  did  not  produce  such  effect, 
the  judgment  will  not  be  reversed,  but  it  will  be  reversed  when  the  case  is 
not  free  from  doubt. 

6.  Practice — instructing  jury  to  find  for  the  defendant.  Where  there 
is  evidence  tending  to  show  a  right  of  recovery  in  the  plaintiff,  the  court 
should  not  instruct  the  jury,  on  all  the  evidence,  to  find  for  the  defendant.* 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  John  G.  Bogers,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  an  action  on  the  case,  in  the  circuit 
court  of  Cook  county,  to  recover  for  damages  claimed  to  have 
been  sustained  through  the  negligence  of  the  employes  of 
appellant  in  causing  the  death  of  appellee's  intestate.  The 
accident  occurred  in  the  yards  of  the  Chicago  and  Alton 
Eailroad  Company,  situated  between  Harrison  and  Van  Buren 
streets.  There  were  eleven  or  twelve  tracks  in  the  yard,  con- 
nected with  the  main  track  by  switches,  and  it  connects  with 
most  of  the  railroads  in  the  city.  Various  companies  were 
accustomed  to  run  their  cars  into  this  yard,  for  the  purpose 
of  standing  them  on  these  tracks  when  not  in  use,  and 
to  make  up  their  trains.  Such  companies  used  their  own 
engines  for  the  purpose  of  placing  their  cars  in,  and  remov- 
ing them  from,  the  yard.  On  the  approach  of  a  train 
intended  to  be  placed  in  the  yard,  a  signal  was  given  to  the 
switchman  in  charge  of  the  yard,  and  he  opened  a  switch, 
and  the  cars  were  thrown  into  the  yard  on  the  desired  track. 
He  selected  the  track  and  admitted  the  cars.     The  Chicago 

*  See,  also,  Pennsylvania  Co.  v.  Conlan,  101  111.  95,  and  note. 
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and  Alton  company  had  possession  and  controlled  the  road, 
but  permitted  appellant  to  stand  its  cars  on  its  tracks  in  the 
yard.  On  the  forenoon  of  the  10th  of  October,  1879,  the  day 
of  the  accident,  appellant  brought  two  cars  for  admission  to 
the  yard,  and,  on  being  signaled,  the  switchman  opened  a 
switch  and  admitted  them,  they  being  driven  by  an  engine 
of  the  Pittsburgh,  Fort  Wayne  and  Chicago  railroad.  The 
momentum  they  had  acquired  by  the  speed  at  which  they 
were  pushed  when  the  engine  was  detached,  drove  them  with 
sufficient  force  to  start  some  cars  standing  on  the  track  to 
which  the  incoming  cars  were  admitted.  It  was  the  business 
of  deceased  to  inspect  cars  placed  on  the  track, — to  see 
whether  they  required  repairs, — and  he  was  at  the  time 
engaged  in  the  performance  of  his  duty,  in  inspecting  the 
standing  cars  against  which  the  cars  were  thrown  by  the 
Pittsburgh,  Fort  Wayne  and  Chicago  engine.  He  was  under 
the  cars,  and  on  their  being  started  he  was  struck  by  them, 
and  his  neck  was  broken,  and  he  was  killed.  He  had  placed 
no  signal  on  the  track  to  notify  the  switchman  or  any  one 
else  that  he  was  engaged  in  the  inspection  of  these  cars.  On 
the  approach  of  the  engine  no  signal  was  given,  by  the  sound 
of  a  whistle  or  the  ringing  of  a  bell,  nor  does  it  appear  that 
the  incoming  cars  were  under  the  control  of  a  brakeman. 
No  warning  of  any  kind  was  given  to  deceased  of  the  approach 
of  the  cars.  The  switchman  had  no  knowledge  that  deceased 
was  at  or  under  the  cars  when  he  opened  the  switch  to  admit 
the  cars  when  they  were  thrown  on  the  track. 

The  jury  found  a  verdict  in  favor  of  plaintiff,  as  adminis- 
trator of  the  estate  of  deceased,  and  assessed  the  damages  at 
$3000.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict.  Defendant  thereupon  appealed 
to  the  Appellate  Court  for  the  First  District,  and  on  a  hear- 
ing the  judgment  of  the  circuit  court  was  affirmed,  and  the 
case  is  brought  to  this  court  on  appeal,  and  a  reversal  is 
urged  on  several  grounds. 


204  Pennsylvania  Co.  v.  Stoelke,  Admr.  [Sept. 

Opinion  of  the  Court. 

It  is  urged  that  the  court  erred  in  rejecting  proper  evidence 
offered  by  appellant,  and  in  giving  instructions  for  appellee. 
A  witness  was  asked  as  to  what  was  the  custom  in  letting 
cars  into  the  yard  on  tracks,  and  permitting  them  to  run 
against  standing  cars,  but  the  court  refused  to  permit  the 
question  to  be  answered.  We  can  see  no  objection  to  this 
question.  It  was  proper,  as,  had  the  answer  been  that  such 
was  the  custom,  it  would  have  shed  light  on  the  question  as 
to  what  degree  of  care  was  observed  by  deceased  at  the  time 
of  his  death.  He  was  constantly  employed  in  the  yard,  in- 
specting cars  on  the  track,  and  if  such  a  custom  existed, 
that  fact  would  have  tended  to  show  he  knew  it ;  and  if  he 
knew  it,  such  evidence  would  have  aided  the  jury  in  deter- 
mining, under  all  the  circumstances,  the  degree  of  care  he 
observed,  and  whether  he  was  guilty  of  such  negligence  as  to 
prevent  a  recovery. 

Appellant  also  propounded  a  question  to  a  witness,  but  on 
objection  the  court  refused  to  permit  it  to  be  answered.  The 
question  is  this :  "  State  whether,  under  the  rule,  there 
would  be  any  objection  in  cutting  two,  three  or  four  cars 
loose  from  the  engine,  and  allowing  them  to  run  with  suffi- 
cient momentum  to  strike  against  other  cars  on  No.  3." 
No.  3  was  the  track  on  which  the  cars  stood  by  which  the 
car  inspector  was  killed.  There  are  several  serious  objec- 
tions to  this  question.  In  the  first  place,  the  law,  and  not 
the  rules  of  the  company,  defines  negligence.  In  the  next 
place,  it  was  asking  the  witness  to  construe  the  rule,  which 
was  not  within  the  domain  of  verbal  evidence.  Again,  it  was 
an  effort  to  prove,  by  this  witness,  that  the  act  complained 
of  was  not  negligence.  That,  as  all  know,  was  for  the  con- 
sideration and  determination  of  the  jury.  There  was,  there- 
fore, no  error  in  rejecting  this  evidence. 

The  giving  of  this  instruction  for  appellee  is  urged  as  error : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
by  its  servants,  was  moving  cars  into  the  yard,  and  improp- 
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erly,  negligently,  or  without  proper  care,  moved  them,  either 
by  impelling  them  with  improper  or  unreasonable  momentum, 
or  by  uncoupling  them  from  the  engine  and  improperly  and 
wrongfully  allowing  them  to  run  loose,  when  so  detached 
from  the  engine,  without  any  person  to  brake  or  control  such 
loose  cars,  so  as,  in  either  case,  thereby  to  cause  a  forcible 
concussion  between  such  loose  cars  and  stationary  cars  on 
the  track,  and  such  concussion  caused  the  immediate  death  of 
Frederick  Weil,  or  that  the  sounding  of  the  whistle  or  ring- 
ing of  the  bell  of  the  engine  moving  cars  was  omitted,  and 
by  reason  of  such  omission  Weil  was  taken  unawares,  and 
killed  by  such  concussion,  then,  in  case  of  these  circum- 
stances, or  either  of  them,  being  found,  from  the  evidence,  to 
have  existed,  and  if  the  jury  believe,  from  the  evidence,  that 
such  conduct  was  gross  negligence  on  the  part  of  defendant's 
servants,  the  jury  should  find  for  the  plaintiff,  provided  the 
jury  should  further  believe,  from  the  evidence,  that  Weil,  at 
the  time  of  the  concussion  and  of  his  death,  was  performing 
his  proper  duty  in  a  proper  manner,  and  without  fault  on 
his  part," 

This  form  of  instruction  has  been  frequently  condemned, 
and  numerous  judgments  reversed  because  they  were  given. 
It  is  unfair  to  sum  up  all  of  the  facts  that  the  evidence  tends 
to  prove  on  one  side,  and  omit  all  on  the  other,  thus  impress- 
ing upon  the  minds  of  the  jury  that  the  facts  recited  are  the 
only  ones  that  are  important  in  the  case.  Here,  this  instruc- 
tion enumerates  a  number  of  facts  in  favor  of  appellee,  and 
wholly  ignores  all  facts  on  the  other  side.  As  well  have  told 
the  jury  that  the  failure  to  ring  the  bell  and  sound  the  whistle 
rendered  the  defendant  liable.  There  are  cases  in  our  Ee- 
ports  where  judgments  have  been  affirmed  notwithstanding 
similar  instructions  were  given.  Other  cases,  involving  other 
questions,  may  be  found,  where  the  verdict  is  so  clearly  right 
that  the  judgment  would  be  affirmed  however  erroneous  the 
instructions.     Whether  a  judgment  will  be  reversed  because 
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of  erroneous  instructions,  must  depend  upon  whether  they 
did,  or  probably  did,  mislead  the  jury  to  find  an  erroneous 
verdict.  Where  such  instructions  did  not,  or  can  be  seen 
not  to  have  produced  that  effect,  the  judgment  will  not  be 
reversed.  There  are  cases,  however,  where  judgments  have 
been  reversed  because  such  instructions  as  this  were  given. 
That  will  always  be  done  where  the  case  is  not  free  from 
doubt.  In  all  cases  where  the  evidence  seems  to  be  evenly 
balanced,  or  it  does  not  clearly  preponderate  on  one  side  or 
the  other,  reason  and  justice  demand  that  the  instructions 
should  be  fair,  and  the  law  accurately  stated,  and  if  not,  a 
reversal  must  follow.  And  in  this  case,  an  examination  of 
the  evidence  fails  to  show  such  a  decided  preponderance,  to 
say  the  most  for  it,  as  to  render  it  clear  that  the  instruction 
was  harmless. 

Counsel  for  appellant  asked  the  court  to  instruct  the  jury, 
on  all  the  evidence,  to  find  for  the  defendant.  It  would,  in 
view  of  the  numerous  adjudications  of  this  court,  have  been 
error  had  it  been  given. 

For  the  error  indicated,  the  judgment  of  the  Appellate 
Court  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Vermont  Street  M.  E.  Church  of  Quincy 
v. 
John  G.  Brose. 

Filed  at  Springfield  September  28,  1882. 

1.  Building  contract — construed'— as  to  which  party  is  to  furnish 
material.  The  first  part  of  an  agreement  for  the  building  and  completion  of 
a  church  edifice,  provided  that  the  contractor  was  to  complete  the  same  by  a 
day  named,  "weather  permitting,  and  stone  for  front  and  footing  being  fur- 
nished." This  clause  standing  alone,  it  was  considered,  would  obligate  the 
other  party  to  furnish  the  stone  for  the  front  and  footing,  and  when,  fol- 
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lowing  this,  the  church  authorities  covenanted  to  pay  the  contractor  a  certain 
sum  of  money  in  consideration  that  he  would  "furnish"  all  materials,  and 
fully  and  faithfully  execute  the  work,  etc.,  this  was  held  to  bind  the  con- 
tractor to  furnish  "all  the  materials"  necessary  to  complete  the  work  which 
the  other  party  had  not  previously  contracted  to  furnish,  namely,  the  "  stone 
for  front  and  footing. " 

2.  Same — who  shall  determine  as  to  the  quality  of  the  work.  Where  a 
building  contract  provides  that  the  work  shall  be  done  in  a  skillful  and  work- 
manlike manner,  to  the  "full  and  complete  satisfaction  of  A,  architect,  (who 
drew  the  plans  and  specifications,)  or  his  assistant  superintendent,  B,"  if  the 
work  is  done  to  the  satisfaction  of  either  party  named  it  would  seem  to  be  in 
compliance  with  the  contract.  Such  a  clause  does  not  require  the  work  to  be 
done  to  the  satisfaction  of  both.  If  either  approves  the  work,  it  will  be 
sufficient. 

3.  So,  where,  in  such  a  case,  the  architect  did  not  superintend  the  work  as 
it  progressed,  but  both  by  the  terms  of  the  contract  and  the  appointment  of 
the  principal  architect  the  assistant  or  local  superintendent  had  the  super- 
vision of  the  work  as  it  progressed,  without  objection  of  either  party,  the 
architect  can  not,  after  the  work  has  been  done,  be  permitted  to  say  it  was 
not  done  to  his  satisfaction,  and  reject  all  that  had  been  done  in  the  erection 
of  the  building,  and  which  had  been  approved  by  the  local  superintendent, 
and  thus  defeat  a  recovery  of  the  price  agreed  to  be  paid. 

4.  Same — delay  in  work  caused  from  owner  not  furnishing  materials. 
Where  the  delay  of  a  contractor  in  completing  the  work  on  a  building  is 
attributable  to  the  neglect  of  the  owner  of  the  same  to  furnish  stone,  as  was 
his  duty  under  the  contract,  and  the  time  for  such  completion  had  been 
extended  by  mutual  agreement,  the  owner  will  have  no  just  cause  of  complaint 
on  that  score. 

5.  Same — defect  in  work  occasioned  by  the  owner — contractor  not 
answerable.  Where  a  party  having  a  building  erected  for  him,  under  the 
contract,  furnishes  the  contractor  face  stone  to  be  used,  which  is  of  such 
character  as  to  render  it  impracticable  to  lay  the  same  in  its  "natural  bed," 
and  the  superintendent  for  that  reason  directs  the  same  to  be  laid  otherwise, 
with  the  approbation  of  the  owner,  which  is  so  done,  and  by  so  doing  the 
best  wall  is  made  that  could  be  made  with  such  material,  the  contractor  will 
not  be  at  fault,  and  if  any  defects  exist  in  the  wall  on  account  of  the  manner 
in  which  the  stone  is  laid,  it  must  be  attributed  to  the  fault  of  the  owner  in 
neglecting  to  furnish  suitable  stone  for  that  purpose. 

6.  Same — waiver  of  condition  requiring  estimates  and  certificates  of 
work  before  payment.  Where  a  building  contract  requires  the  architect  or 
superintendent,  as  a  condition  precedent  to  any  payments,  to  make  estimates 
of  the  work  done,  materials,  etc.,  as  the  work  progresses,  and  give  certificates 
on  the  same,  reserving  ten  per  cent  until  the  whole  shall  be  completed  and 
accepted,  when  the  whole  shall  be  paid,  and  no  such  estimates  are  ever  made 
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or  certificates  given,  and  installments  of  the  contract  price  are  paid  as  the 
work  proceeds,  without  any  certificates,  this  will  amount  to  a  waiver  of  such 
condition  precedent  to  the  payments. 

7.  Same — when  workman  may  recover  without  certificate  required. 
Where  work  is  done  and  materials  furnished  in  the  erection  of  a  building 
under  the  supervision  of  a  superintendent,  who  is  to  be  satisfied  with  the 
same,  and  give  certificates  to  the  contractor  on  which  to  receive  his  install- 
ments of  the  contract  price,  which  he  fails  to  do,  and  extra  work  is  done 
under  his  direction,  and  payments  are  made  from  time  to  time  on  the  work 
until  it  is  completed  and  possession  taken,  and  such  superintendent,  when 
called  on  for  his  certificate,  neither  gives  nor  refuses  to  give  it,  but  tells  the 
contractor  to  wait  until  the  building,  which  is  a  church,  is  dedicated,  when 
he  shall  be  paid,  it  will  be  presumed  that  the  work  has  been  done  to  his  sat- 
isfaction, and  a  recovery  of  the  balance  due  may  be  had,  including  the  per- 
centage kept  back,  and  the  extra  work,  as  well  as  for  the  balance  due  him  on 
the  contract. 

8.  Same — as  to  duty  of  contractor  to  rebuild  a  portion  of  the  building 
after  completion.  Where,  after  the  completion  of  a  church  building  to  the 
satisfaction  of  the  superintendent  appointed  to  supervise  and  direct  the  work, 
the  architect  examined  the  same,  and  condemned  the  stone  work,  and 
required  a  large  portion  of  the  front  wall  to  be  taken  down  and  rebuilt  "with 
good,  large  stones,  none  less  than  twelve  inches  in  the  wall,"  and  the  congre- 
gation had  taken  possession  of  the  building,  it  was  held,  not  to  be  the  duty 
of  the  contractor  to  comply  with  this  requirement,  even  if  the  architect  had 
a  right  to  pass  upon  the  work,  until  the  church  authorities  should  offer  to 
surrender  possession  of  the  building  and  furnish  suitable  stone  with  which 
the  work  could  be  done,  the  contract  requiring  the  stone  to  be  furnished  by 
them. 

9.  Contkact — construed  with  reference  to  construction  of  parties.  It 
is  allowable  always  to  look  to  the  interpretation  the  contracting  parties  place 
on  their  agreement,  either  contemporaneously  or  'in  its  performance,  for  aid 
in  ascertaining  its  meaning.     No  extrinsic  evidence  can  be  more  valuable. 

10.  Evidence — comparative  weight  in  a  given  case.  On  an  issue 
whether  the  stone  in  a  church  edifice  had  been  set  far  enough  in  the  wall  to 
give  it  sufficient  strength,  the  testimony  of  witnesses  who  did  the  work,  hav- 
ing a  better  opportunity  of  knowing  how  far  the  stone  extended  into  the  wall, 
is  more  valuable,  and  entitled  to  more  weight,  than  that  of  witnesses  con- 
demning the  stone  work,  who  obtained  the  information  upon  which  to  base 
their  judgment  from  outside  measurements,  made  after  the  wall  had  been 
completed. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 
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Mr.  J.  F.  Carrott,  for  the  appellant : 

By  the  contract  the  certificate  in  writing  of  the  architect 
or  superintendent  is  a  condition  precedent  to  the  right  of  the 
petitioner  to  recover,  and  there  is  no  proof  that  it  was  ever 
had.  McAuley  v.  Carter  et  al.  22  111.  53 ;  Packard  et  al.  v. 
Van  Schoick,  58  id.  79 ;  Clark  et  al.  v.  Pope  et  al.  70  id.  128  ; 
Coey  v.  Lehman  et  al.  79  id.  173 ;  Downey  v.  O'Donnell  et  al. 
92  id.  559. 

The  decision  of  the  architect  is  binding  in  this  case,  except 
for  fraud  shown.  Parties  to  a  written  agreement  are  bound 
by  its  terms,  unless  fraud  is  shown.  McAvoy  v.  Long  et  al. 
13  111.  147;  Railroad  Co.  v.  Spurck  et  al.  24  id.  587  ;  Wallace 
et  al.  v.  Curtis,  36  id.  156 ;  Snell  et  al.  v.  Brown  et  al.  71  id. 
134;  Stadhard  v.  Lee,  113  Eng.  C.  L.  364. 

Before  payment  could  be  demanded  all  of  the  work  was  to 
be  fully  and  faithfully  performed,  to  the  satisfaction  of  the 
architect,  and  accepted  by  him.  Smith  v.  Briggs,  3  Denio, 
73;  Smith  v.  Brady,  17  N.  Y.  173;  Glacius  et  al,  v>Black, 
50  id.  145  ;  McCarren  v.  McNidty  et  al.  7  Gray,  139  ;  Zaliski 
v.  Clark,  44  Conn.  218;  Goodrich  v.  Van  Norwich,  43  111. 
545.;  Clarke  v.  Watson,  114  Eng.  C.  L.  278;  Scott  v.  Corp. 
of  Liverpool,  60  id.  334. 

Taking  possession  of  the  building  is  not  a  waiver  of  the 
plain  requirements  of  the  contract.  Smith  v.  Brady,  17  N.  Y. 
173;  Coey  v.  Lehman  et  al.  79  111.  173;  Munro  v.  Butt,  92 
Eng.  C.  L.  739;  Merford  v.  Martin,  6  T.  B.  Mon.  609. 

Appellee  did  not  build  and  complete  the  church  in  "a  care- 
ful, skillful  and  workmanlike  manner, "  and  therefore  he  can 
not  recover  any  compensation  for  his  work,  labor  and  mate- 
rials. Ellis  v.  Hamlen,  3  Taunt.  52 ;  Moneypenny  v.  Hart- 
land,  2  C.  &  P.  378 ;  Farnsworth  v.  Garrard,  1  Camp.  38 ; 
Denew  v.  Daverell,  3  id.  453 ;  Barten  v.  Butler,  7  East,  479 ; 
Harmer  v.  Cornelius,  5  Com.  B.  (N.  S.)  236  ;  Martin  v.  Houck, 
39  Mich.  431. 

14—104  III. 
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The  contract  was  entire,  notwithstanding  payments  were 
to  be  made  in  installments  as  the  work  progressed,  and  the 
entire  performance  of  the  work  to  the  full  satisfaction  of 
the  architect  was  a  condition  precedent  to  the  payment  of 
the  price,  and  courts  can  not  absolve  men  from  their  legal 
engagements.  School  Trustees  v.  Bennett,  3  Dutch.  513 ; 
Grossman  v.  Brown,  32  N.  J.  Eq.  43 ;  Jennings  v.  Camp,  13 
Johns.  94. 

Where  a  party  engages,  unconditionally,  by  express  con- 
tract, to  do  an  act,  performance  is  not  excused  by  inevitable 
accident  or  other  unforeseen  contingency  not  within  his  con- 
trol. Adams  v.  Nichols,  19  Pick.  275 ;  Schwartz  v.  Saunders f 
•  46  111.  21;  Chitty  on  Contracts,  568. 

Mr.  William  W.  Berry,  for  the  appellee : 

Where  there  are  two  clauses  in  a  contract  so  totally  repug- 
nant to  each  other  that  they  can  not  stand  together,  the  for- 
mer shall  be  received  and  the  latter  rejected.  Shepard's 
Touchstone,  88 ;  Chitty  on  Contracts,  (9th  Am.  ed.)  94. 

A  sweeping  clause,  followed  by  a  specific  enumeration  in  a 
written  contract,  will  be  controlled  by  the  latter,  where  there 
is  manifest  conflict  or  repugnancy  between  the  two.  Bishop 
on  Contracts,  sec.  595 ;  Pollock  on  Contracts,  409 ;  Rooke  v. 
Kensington,  3  Kay  &  J.  753 ;  Bulkley  v.  Wilford,  8  D.  &  B. 
542.    ■ 

In  a  doubtful  case,  the  interpretation  which  the  parties 
themselves  have,  by  their  conduct,  practically  given  their 
contract,  will  prevail.  Bishop  on  Contracts,  sec.  598;  Chi- 
cago v.  Sheldon,  9  Wall.  50;   Garrison  v.  Nute,  87  111.  215. 

Where,  by  the  terms  of  a  contract,  an  architect's  certificate 
of  fulfillment  is  a  condition  precedent  to  payment,  and  the 
architect  unreasonably  and  in  bad  faith  refuses  the  certifi- 
cate, the  builder  may  recover  under  other  proof  of  perform- 
ance.    Thomas  v.  Fleury,  26  N.  Y.  26. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  petition  in  this  case  was  brought  by  John  G.  Brose, 
against  the  Trustees  of  the  Vermont  Street  M.  E.  Church,  to 
establish  a  mechanic's  lien  on  the  property  belonging  to  the 
defendant  corporation.  Under  a  written  contract  between 
the  parties,  petitioner  undertook  to  erect  for  defendants  a 
church  edifice,  according  to  plans  and  specifications  referred 
to  and  made  a  part  of  the  contract.  That  part  of  the  work 
which  petitioner  was  to  do  was  not  completed  by  the  time 
mentioned  in  the  contract.  It  is  alleged  it  was  on  account 
of  the  fault  of  defendants  the  delay  occurred.  The  case  is  not 
defended  on  the  ground  the  work  was  not  finished  within  the 
time  limited  by  the  contract.  It  is  sufficiently  shown,  both 
by  the  averments  of  the  petition  and  the  evidence,  the  time 
for  doing  the  work  was  extended  by  mutual  agreement. 

In  two  particulars  there  is  some  ambiguity  in  the  con- 
tract,— first,  who  was  to  furnish  the  "stone  for  the  frpnt  and 
the  footing;"  and  second,  to  whose  "full'and  complete  satis- 
faction" was  the  work  to  be  "finished  and  completed;"  but 
it  is  thought  it  readily  admits  of  a  construction  consistent 
with  the  acts  of  the  parties.  By  ascertaining  the  meaning 
of  the  contract  in  these  respects  the  case  will  be  relieved 
of  much  difficulty.  Considering  the  questions  in  the  order 
stated,  it  will  be  seen  that  in  one  part  of  the  contract  it  is 
provided  the  work  shall  be  completed  by  a  day  fixed,  "weather 
permitting,  and  stone  for  front  and  footing  being  furnished." 
Standing  alone,  this  clause  would  be  readily  understood  to 
obligate  defendants  to  furnish  "stone  for  front  and  footing," 
because  petitioner  was  not  bound  to  finish  the  work  unless 
the  weather  would  permit,  and  the  "stone  for  front  and  foot- 
ing" was  furnished.  The  difficulty  arises  out  of  a  clause  in 
the  covenanting  part  of  the  contract  on  the  part  of  the  de- 
fendants, wherein  they  agree  to  pay  petitioner  a  certain  sum 
of  money  in  consideration  he  will  furnish  "all  materials,  and 
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fully  and  faithfully  execute  the  work  to  the  full  and  complete 
satisfaction  of  the  architect,"  and  at  the  time  mentioned. 
Following,  as  this  does,  the  former  provision  cited,  it  may 
well  be  understood  to  bind  petitioner  only  to  furnish  "all  the 
materials"  necessary  to  complete  the  work  which  defendants 
had  not  previously  contracted  to  furnish.  It  will  be  seen 
the  subsequent  conduct  of  the  parties  renders  this  construc- 
tion of  the  contract  reasonably  certain.  It  is  allowable  always 
to  look  to  the  interpretation  the  contracting  parties  place  on 
their  agreement,  either  contemporaneously  or  in  its  perform- 
ance, for  assistance  in  ascertaining  its  true  meaning.  No 
extrinsic  aid  can  be  more  valuable.  In  their  original  answer 
defendants  admitted  the  allegation  of  the  petition  they  were 
to  furnish  the  "stone  for  front  and  footing,"  but  in  their 
answer  to  an  amended  petition  that  admission  was  with- 
drawn. Without  attaching  much  importance  to  what  the 
answers  contained,  as  neither  of  them  was  under  oath,  it  is 
of  much  more  importance  to  ascertain  what  the  parties  did 
in  the  performance  of  the  contract.  In  that  respect  their 
acts  are  the  result  of  their  understanding  of  their  agree- 
ment, and  afford  valuable  aid  in  ascertaining  its  meaning. 
Looking  at  what  was  done,  it  is  seen  defendants  from  first  to 
last,  while  the  work  was  in  progress,  recognized  their  obliga- 
tion to  furnish  "stone  for  front  and  footing,"  and  did  in  fact 
furnish  that  which  was  used  in  the  building.  Both  parties 
so  understood  the  agreement,  in  this  respect,  while  it  was 
being  performed,  and  their  conduct  is  consistent  with  a  rea- 
sonable construction  of  the  contract. 

As  respects  the  second  inquiry,  it  is  provided  the  work  is  to 
be  done  by  petitioner  in  a  skillful  and  workmanlike  manner, 
to  the  "full  and  complete  satisfaction  of  Geo.  H.  Eclbroke, 
architect,  or  his  assistant  superintendent,  John  Crockett." 
Under  this  clause  of  the  agreement,  if  the  work  was  done  to 
the  satisfaction  of  either  party  named  it  would  seem  it  would 
be  in  conformity  with  the  contract.     It  is  not  agreed  that 
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both  of  theni  shall  be  satisfied  with  the  work.  Should  either 
of  them  approve  the  work  it  would  be  sufficient.  It  is  true, 
in  a  subsequent  clause  of  the  agreement  it  is  said  the  work 
shall  be  done  to  the  "full  and  complete  satisfaction  of  Geo. 
H.  Edbroke,  architect."  Here  again  the  conduct  of  the  par- 
ties renders  valuable  aid  in  ascertaining  the  true  construction 
of  the  agreement  in  this  respect.  It  is  evident  it  was  not  in- 
tended that  Edbroke,  who  drew  the  plans  and  specifications, 
was  to  have  the  immediate  and  personal  superintendence  of 
the  work.  He  says  himself  he  did  not  see  the  work  from 
the  time  of  its  commencement  till  he  was  called  to  inspect  it 
in  February,  1877,  and  that  John  Crockett  was  appointed  by 
him  local  superintendent.  What  he  did  in  this  respect  con- 
forms to  a  true  understanding  of  the  contract.  The  work 
was  to  be  done  under  the  supervision  of  Crockett,  and  if 
satisfactory  to  him,  that  would  be  a  compliance  with  the  con- 
tract. Both  by  the  terms  of  the  agreement  and  the  appoint- 
ment of  the  principal  architect,  the  local  superintendent  had 
the  supervision  of  the  work  as  it  was  being  done,  and  it 
would  be  most  unreasonable  if,  after  the  work  had  been  done 
under  the  immediate  direction  of  the  local  superintendent, 
that  Edbroke  should  be  permitted  afterwards  to  say  it  was 
not  done  to  his  "satisfaction,"  and  reject  all  that  petitioner 
had  done  in  the  erection  of  the  building.  This  would  be 
most  unreasonable,  as  well  as  unjust,  and  especially  so  when 
Edbroke  had  not  seen  the  work  as  it  progressed,  and  had 
absented  himself,  and  left  it  all  to  the  supervision  of  Crockett, 
the  local  superintendent.  Such  a  result  could  not  have  been 
in  the  contemplation  of  the  parties,  nor  will  the  contract  bear 
any  such  construction. 

Having  ascertained  the  meaning  of  the  contract,  so  far  as 
relates  to  the  principal  matters  in  contention,  but  few  words 
of  illustration  will  be  necessary  to  dispose  of  the  objections 
taken  to  the  decree  of  the  circuit  court.  As  has  been  seen, 
the  time  for  completing  the  work  was  extended  by  mutual 
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agreement,  and  there  is  no  just  ground  for  complaint  on 
that  score.  The  delay  arose  principally  out  of  the  neglect 
of  -defendants  to  furnish  stone,  as  was  their  duty  under  the 
contract.  But  the  most  serious  complaint  is  made  as  to  the 
manner  in  which  the  stone  was  laid  on  the  Eighth  street 
front  of  the  building.  Two  objections  are  insisted  upon: 
First,  the  stone  are  not  set  far  enough  in  the  wall  to  give  it 
sufficient  strength ;  and,  second,  they  are  set  on  edge,  when 
skillful  workmanship  would  require  they  should  be  laid  as  in 
their  "natural  bed."  As  respects  the  point  made  the  face 
stone  is  not  laid  far  enough  in  the  wall  to  give  it  the  requi- 
site strength  to  support  the  superstructure  that  was  proposed 
to  be  erected  thereon,  it  may  be  said  the  evidence  is  conflict- 
ing. On  this  question  a  good  deal  of  testimony  was  taken. 
That  given  by  petitioner,  and  witnesses  introduced  on  his 
behalf,  seems  entitled  to  most  weight.  All  the  witnesses 
skilled  in  that  kind  of  labor  say  it  is  quite  difficult,  if  not 
impracticable,  to  ascertain  how  far  face  stone  extends  into 
the  wall,  after  it  is  finished,  without  tearing  it  down.  Very 
unsatisfactory  are  all  outside  measurements.  Witnesses  that 
did  the  work,  of  course  had  the  best  opportunity  to  know 
how  far  the  stone  extended  into  the  wall,  and  relying  on  the 
testimony  given  by  that  class  of  witnesses,  as  the  court  was 
warranted  in  doing,  its  conclusion  was  justified  the  work  was 
reasonably  well  done  in  that  regard.  Most  of  the  witnesses 
that  condemn  the  stone  work  because  not  of  sufficient  thick- 
ness, obtained  their  information  upon  which  they  base  their 
judgments  upon  outside  measurements,  made  after  the  wall 
had  been  completed,  and  certainly  their  evidence  is  not  as 
reliable  as  the  testimony  of  persons  who  saw  the  work  as  it 
was  being  done. 

Concerning  the  manner  in  which  the  face  stone  were  laid, 
it  sufficiently  appears  they  were  laid  on  their  edge,  under 
the  direction  of  Crockett,  the  local  superintendent,  with  the 
express  consent  of  the   building  committee  of  the  church, 
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of  which  the  superintendent  was  himself  a  member.  This 
point  in  the  case  is  established  by  a  very  clear  preponder- 
ance of  the  evidence.  Petitioner  states  most  positively  he 
was  directed,  both  by  the  committee  and  the  superintendent 
on  the  ground  directing  the  work,  to  lay  the  stone  as  he  did, 
and  no  one  denies  what  he  says  on  that  subject.  This  fact 
in  the  case  may,  therefore,  be  taken  as  having  been  proved 
past  all  doubt.  It  is  no  doubt  true  it  would  have  made  a 
better  wall  had  the  stone  been  laid  as  in  their  "natural  bed," 
but  that,  the  testimony  shows,  was  impracticable,  and  it  was 
for  that  reason  the  local  superintendent  directed  they  should 
be  laid  otherwise.  The  stone  for  this  front  was  furnished  by 
defendants,  and  they  were  told  it  could  not  be  laid  as  in  its 
"natural  bed, "  and  thereupon  the  superintendent,  with  the 
approbation  of  the  committee,  directed  the  stone  should  be 
laid  on  its  edge,  as  was  done.  There  is  testimony  that  seems 
entitled  to  the  utmost  confidence,  that  the  best  wall  it  was 
practicable  to  make,  using  the  stone  furnished  by  defend- 
ants, was,  in  fact,  made.  If,  then,  any  defect  exists  in  the 
wall  on  account  of  the  manner  in  which  the  stone  were  laid, 
it  is  not  attributable  to  petitioner,  but  to  defendants  them- 
selves, in  neglecting  to  furnish  suitable  stone  for  that  pur- 
pose. 

Passing  to  the  consideration  of  another  branch  of  the  case, 
it  may  be  conceded  the  building  contract  made  either  the 
architect's  or  the  assistant  superintendent's  certificate  a  con- 
dition precedent  to  the  payment  of  any  installment  petitioner 
was  to  receive  for  the  work  done  by  him.  Under  the  con- 
tract it  was  the  duty  of  the  architect  to  make  estimates  of 
the  work  done,  and  material  used  and  inwrought  in  the 
building,  and  give  certificates  on  such  estimates,  reserving  a 
certain  per  cent  until  the  whole  work  should  be  finished 
and  accepted  by  the  architect,  when  the  whole  consideration 
should  be  paid,  provided  "said  superintendent"  should  cer- 
tify, in  writing,  petitioner  was  entitled  to  it.     This  part  of  the 
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contract  was  waived  by  the  parties,  and  installments  of  the 
contract  price  were  paid  to  petitioner  as  the  work  progressed, 
without  any  certificate  from  the  architect  or  local  superin- 
tendent, or  without  any  objection  on  the  part  of  any  one  as 
to  the  character  of  the  work  done  or  being  done.  It  is  only 
as  to  the  balance  remaining  unpaid  after  the  work  was  fin- 
ished that  it  is  now  insisted  it  is  a  condition  precedent  to  its 
payment  that  petitioner  should  have  the  architect's  certifi- 
cate. But  who  is  to  make  the  final  certificate  upon  which 
petitioner  shall  be  entitled  to  the  balance  due  him  on  the 
work?  By  the  contract  it  is  the  "said  superintendent." 
Who  is  the  superintendent?  No  one  is  mentioned  in  the 
contract  by  that  description  except  Crockett.  He  is  desig- 
nated as  "local  superintendent"  and  as  "assistant  superin- 
tendent," while  Edbroke  is  always  spoken  of  as  "architect." 
It  will  be  observed  that  when  petitioner  reported  to  Crockett 
the  work  was  finished,  and  asked  for  a  certificate,  he  was 
told  to  wait  until  the  building  should  be  dedicated,  and  he 
would  be  paid  the  balance  of  the  contract  price,  and  for 
extra  work  performed  at  the  request  of  defendants.  He 
never  refused  to  give  a  certificate,  but  simply  omitted  to  do 
it,  as  had  been  done  when  former  payments  were  lnade. 
There  was  no  suggestion  he  should  first  obtain  the  certificate 
of  the  architect. 

But  Edbroke  did  examine  the  work  after  petitioner  alleges 
he  had  finished  it,  and  condemned  much  of  the  stone  work, 
and  some  other  work,  as  not  conforming  to  the  plans  and 
specifications,  and  that,  it  is  insisted,  is  fatal  to  any  recovery. 
Neither  defendants  nor  petitioner  paid  any  attention  to  the 
suggestions  of  the  architect  as  to  the  changes  that  should  be 
made  in  the  work  to  make  it  conform  to  the  plans  and  speci- 
fications. The  congregation,  represented  by  defendants,  had 
then  taken  possession  of  the  building,  and  were  using  it  for 
church  purposes.  It  is  evident  they  did  not  expect  petitioner 
to  comply  with  the  suggestions  of  the  architect.     It  will  be 
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seen  the  architect  required  a  large  portion  of  the  front  wall 
on  Eighth  street  to  be  taken  down  by  petitioner,  and  rebuilt 
by  him,  "with  good,  large  stones,  none  less  than  twelve 
inches  in  the  wall. "  Of  course  it  was  impracticable  to  tear 
down  and  rebuild  the  walls  while  defendants  retained  posses- 
sion, and  it  was  certainly  not  his  duty  to  do  it  until  defend- 
ants should  furnish  suitable  stone  "for  front  and  footings." 
They  never  offered  to  surrender  the  possession  of  the  build- 
ing, or  furnish  suitable  stone  with  which  the  work  could  be 
done,  and  it  is,  therefore,  plain,  defendants  did  not  expect 
or  desire  petitioner  to  comply  with  the  suggestions  in  that 
regard  made  by  the  architect. 

But  aside  from  this  view,  the  architect's  certificate  was  not 
indispensable  to  a  recovery.  As  has  been  seen,  if  the  work 
was  done  to  the  satisfaction  of  either  the  architect  or  the 
assistant  superintendent,  it  was  a  compliance  with  the  con-' 
tract.  The  architect  did  not  see  the  work  from  the  time  it 
was  commenced  until  it  was  finished.  He  absented  himself, 
and  committed  the  supervision  of  the  work  exclusively  to  the 
"local  superintendent."  It  was  done  under  his  immediate 
supervision,  and  as  he  made  no  objection  to  the  work  as  it 
progressed,  nor  to  it  after  it  was  finished  so  far  as  it  could 
be,  it  will  be  presumed  it  was  done  to  his  "full  and  complete 
satisfaction."  That  was  all  petitioner  was  obligated  to  do. 
His  contract  did  not  require  him  to  do  the  work  to  the  satis- 
faction of  both  the  architect  and  the  local  superintendent. 
Having  committed  the  work  to  the  supervision  of  the  local 
superintendent  named  by  himself,  with  the  consent  of  de- 
fendants, and  since  it  was  done  according  to  his  direction,  it 
would  be  most  unreasonable  to  hold  that  because  it  was  not 
done  to  the  satisfaction  of  the  architect,  petitioner  could 
recover  nothing  for  the  expenditure  of  labor  and  materials. 
The  contract  only  obligated  petitioner  to  do  the  work  to  the 
satisfaction  of  either  the  architect  or  his  assistant  superin- 
tendent,  and  since  the  architect   committed  the    exclusive 
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supervision  of  the  work  to  the  local  superintendent,  and  the 
work  was  done  under  his  direction,  it  does  not  lie  in  the 
mouth  of  the  architect  to  say  the  work  was  not  satisfactory 
to  him.  That  would  be  unjust,  as  well  as  most  unreason- 
able. It  would  not  be  in  accordance  with  the  obvious  mean- 
ing of  the  contract,  and  defendants  may  not  make  the  action 
of  the  architect  a  pretense  for  withholding  torn  petitioner 
the  value  of  his  labor,  under  the  contract.  As  before  re- 
marked, Crockett,  under  whose  direction  the  work  was  done, 
never  refused  to  give  the  requisite  certificate,  but  simply 
neglected  to  do  it,  as  he  had  omitted  to  make  estimates 
as  the  work  progressed  upon  which  payments  should  be 
made.  When  asked  to  make  the  certificate,  he  told  peti- 
tioner to  wait  until  the  church  should  be  dedicated,  and  he 
should  be  paid.  It  was  the  duty  of  the  local  superintendent 
to  give  or  refuse  the  certificate.  He  did  neither.  But  if  he 
had  refused,  it  would  have  been  unreasonable,  under  the  facts 
of  the  case,  and  petitioner  would  not  have  been  prejudiced 
by  such  refusal.  Deviations  from  the  plans  and  specifica- 
tions, made  part  of  the  contract,  were  authorized  by  mutual 
understanding,  and  the  proof  is  entirely  satisfactory  the 
work  was  done  as  well  as  it  could  be,  using  the  stone  fur- 
nished by  defendants,  under  the  directions  of  the  local  super- 
intendent. Most  fault,  as  has  been  seen,  was  found  with  the 
manner  of  laying  the  face  stone,  and  the  evidence  is  abund- 
ant the  stone  furnished  by  defendants  could  not  well  be  laid 
otherwise.  Whatever  fault,  therefore,  there  was  in  that 
regard,  is  attributable  to  defendants,  and  to  no  unskillful 
work  on  the  part  of  petitioner.  A  case  having  many  features 
in  common  with  the  one  being  considered,  is  Thomas  v.  Fleury, 
26  N.  Y.  26,  and  the  reasoning  of  the  opinion  supports  the 
view  here  taken. 

As  has  been  seen,  the  contract  provided  the  superintendent 
should  make  estimates  of  the  work  done  and  materials  used 
and  inwrought  in  the  building,  and  give  certificates  on  such 
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estimates,  reserving  ten  per  cent  from  the  amount  of  each 
until  the  work  should  be  finished  and  accepted  by  the  archi- 
tect, when  the  whole  contract  price  should  be  paid.  No  esti- 
mates were  ever  made  as  the  work  progressed,  and  there 
could  be  and  was  nothing  reserved,  as  the  contract  provides. 
The  circuit  court,  however,  decided  petitioner  was  not,  in  this 
or  in  any  other  proceeding  to  establish  a  mechanic's  lien, 
entitled  to  demand  the  ten  per  cent  reserved  by  the  terms  of 
the  contract,  nor  for  extra  labor  and  materials.  The  cross- 
error  by.  petitioner  that  calls  in  question  the  correctness  of 
that  decision,  is  well  assigned,  and  should  have  prevailed  in 
the  Appellate  Court.  There  having  been  no  estimates  made 
during  the  performance  of  the  contract  upon  which  any  per 
cent  could  be  reserved,  the  whole  consideration  became  pay- 
able on  the  substantial  performance  of  the  contract,  less  the 
sum  of  $100  for  work  that  could  not  then  be  done  on  account 
of  the  default  of  defendants.  Nor  is  any  reason  perceived 
why  petitioner  should  not  be  allowed  for  extra  labor  and 
materials.  The  account  was  presented  to  the  local  superin- 
tendent, who  ordered  the  same,  was  approved  by  him,  and 
payment  promised.  It  was  a  matter  about  which  the  archi- 
tect knew  nothing,  and  hence  could  make  no  truthful  certifi- 
cate concerning  the  same,  and  it  would  have  been  useless  to 
present  the  account  to  him.  The  extra  labor  and  materials 
were  furnished  by  petitioner  at  the  request  of  defendants, 
and  there  is  no  reason  why  he  should  not  be  paid  for  the 
same. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  to  that  court,  with  directions  to  reverse 
the  decree  of  the  circuit  court,  and  remand  the  cause  for 
further  proceedings  not  inconsistent  with  this  opinion.      All 

costs  will  be  taxed  to  appellants. 

Judgment  reversed. 
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The  Board  op  Education 
v. 
James  Bolton. 

Filed  at  Ottawa  September  27,  1882. 

1.  Appeal — reviewing  the  facts.  In  an  ordinary  action  of  debt  upon 
municipal  bonds,  a  finding  of  the  trial  court  of  the  facts  necessary  to  the 
validity  of  such  bonds,  when  affirmed  by  the  Appellate  Court,  is  binding  on 
this  court,  and  can  not  be  reviewed  by  it. 

2.  Municipal  indebtedness — constitutional  limitation.  The  consti- 
tutional provision  prohibiting  municipalities  from  incurring  any  debt  without 
first  making  provision  for  its  payment,  does  not  apply  to  a  case  where  the 
authority  to  create  the  indebtedness  was  legally  conferred  by  a  proper  vote 
before  the  adoption  of  the  present  constitution.  Such  provision  does  not 
affect  or  impair  a  prior  authority  given  when  there  was  no  prohibition. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

This  is  an  action  of  debt,  by  James  Bolton,  against  the 
Board  of  Education  of  District  No.  3,  town  37,  range  11,  in 
Cook  county,  upon  four  bonds,  executed  by  the  directors  of 
said  district,  for  $500  each,  and  payable  to  A.  H.  Andrews 
&  Co.,  by  whom  they  were  indorsed  to  the  plaintiff.  Each 
of  said  bonds  contained  the  following  recital :  "For  money 
borrowed  for  the  purpose  of  building  a  school  house,  accord- 
ing to  the  instructions  of  the  voters  of  said  district  expressed 
by  a  vote,  as  prescribed  by  an  act  of  the  legislature  of  the 
State  of  Illinois,  approved  February  16,  1865,  by  virtue  of 
which  act  this  bond  is  issued." 

The  constitution  of  1870,  art.  9,  sec.  12,  prohibits  the 
incurring  of  any  debt  by  a  municipality  without  first  making 
provision  for  payment  of  the  same  by  the  levy  of  an  annual 
tax ;  but  the  vote  was  had  before  the  adoption  of  this  consti- 
tutional provision,  although  the  bonds  were  issued  after  its 
adoption. 
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Brief  for  the  Appellant. 

A  trial  was  had,  resulting  in  a  judgment  for  the  plaintiff 
for  the  amount  due  upon  the  bonds,  and  this  judgment  was 
affirmed  by  the  Appellate  Court. 

Mr.  H.  C.  Irish,  for  the  appellant : 

The  power  to  borrow  money  or  issue  bonds  is  not  one  of 
the  general  powers  possessed  by  a  school  district.  This 
power  can  only  be  exercised  by  virtue  of  a  vote  of  the  electors 
of  the  district,  expressed  in  a  manner  provided  by  the  statute. 
Eef.  Stat.  1874,  962,  sec.  47;  Gross'  Stat.  697,  sec.  47; 
School  Directors  v.  Miller,  54  111.  338 ;  School  Directors  v. 
Taylor,  54  id.  289 ;  School  Directors  v.  Sippy,  54  id.  287 ; 
School  Directors  v.  Fogleman,  76  id.  189 ;  People  v.  Thatcher, 
93  id.  240 ;  Hewitt  v.  Board  of  Education,  94  id.  528. 

The  statute  granting  this  power  must  receive  a  strict  con- 
struction. 1  Dillon  on  Municipal  Corp.  175 ;  Minturn  v. 
Lame,  23  How.  435 ;  School  Directors  v.  Taylor,  54  111.  289  ; 
School  Directors  v.  Parks,  85  id.  338. 

The  directors  must  be  authorized  by  a  vote  taken  at  a 
meeting  duly  called  and  held  according  to  law.  Gross'  Stat. 
697,  sec.  47. 

Again,  the  constitution  prohibited  the  incurring  of  any 
such  debt  without  first  making  provision  for  payment  of  the 
same  by  the  levy  of  an  annual  tax.  Art.  9,  sec.  12 ;  Laiv  v. 
People,  87  111.  385.  \ 

Whoever  deals  in  municipal  bonds  is  chargeable  with 
knowledge  whether  the  precedent  conditions  to  the  existence 
of  the  power  of  making  the  subscriptions  and  issuing  the 
bonds  have  been  complied  with.  Williams  v.  Town  of  Roberts, 
88  111.  11 ;  Hewitt  v.  Board  of  Education,  94  id.  528 ;  People 
v.  Town  of  Laenna,  92  id.  24 ;  Bissell  v.  Kankakee,  64  id. 
248 ;  Marshall  County  v.  Cook,  38  id.  48  ;  People  v.  Supervi- 
sors of  Logan  County,  63  id.  384 ;  Harding  v.  Rockford,  Rock 
Island  and  St.  Louis  R.  R.  Co.  65  id.  90 ;  Floyd's  Acceptances, 
7  Wall.  666 ;  1  Dillon  on  Municipal  Corp.  513. 
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Mr.  B.  D.  Magruder,  for  the  appellee : 
,    The  election  was  properly  proved  by  oral  testimony.    Maxcy 
v.  Williamson  County,  72  111.  207. 

The  recitals  in  the  bonds  are  prima  facie  evidence  of  the 
holding  of  the  election,  and  other  facts  therein  appearing. 
Board  of  Education  v.  Toft,  7  Bradw.  571. 

The  vote  for  the  issue  of  the  bonds  having  been  taken 
before  the  adoption  of  the  present  constitution,  they  were 
properly  admissible  in  evidence  without  proof  of  the  yx>te 
authorizing  it.     Board  of  Education  v.    Taft,  7  Bradw.  571. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  by  appellee,  against  appellant,  brought 
upon  four  bonds,  dated  November  2,  1870,  executed  by  the 
directors  of  school  district  No.  3,  in  township  37,  range  11, 
in  Cook  county,  each  for  $500,  payable  November  2,  1874, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date.  Each  of  the  bonds  purports  to  be  issued  "for  money 
borrowed  for  the  purpose  of  building  a  school  house,  accord- 
ing to  the  instructions  of  the  voters  of  said  district  expressed 
by  a  vote,  as  prescribed  by  an  act  *  *  *  entitled  'An  act 
to  amend  the  school  law,'  approved  February  16,  1865," 
and  each  bond  purports  to  be -issued  by  virtue  of  that  act. 
These  bonds  were  payable  to  A.  H.  Andrews  &  Co.,  or  order, 
and  assigned  by  the  payees  to  the  plaintiff. 

On  the  trial  proof  was  given  tending  to  show  that  an  elec- 
tion was  held  about  the  year  1867,  at  which  the  majority  of 
the  voters  voted  authority  to  build  a  school  house,  and  to 
borrow  money  for  that  purp.ose.  The  record  of  the  proceed- 
ing is  lost.  The  testimony  as  to  the  real  extent  of  the 
authority  voted  is  not  in  harmony.  The  trial  court  found 
that  the  proceedings  required  by  law  were  shown  by  the 
proofs.  This  finding  was  affirmed  by  the  Appellate  Court. 
This  finding,  under  the  law,  we  can  not  review. 
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The  statute  authorized  the  borrowing,  for  that  purpose, 
upon  the  vote  mentioned  therein.  The  section  12,  article 
9,  of  the  constitution,  did  not  impair  the  authority  given. 
Whether  the  bonds  were  valid  or  not,  depended  upon  ques- 
tions of  fact.  The  facts  found  in  this  case  show  the  bonds 
to  be  valid.  It  is  insisted  these  bonds  were  given  for  furni- 
ture, and  not  for  money  to  build  a  school  house.  That  was 
a  question  of  fact.  The  findings  of  the  Appellate  Court  are 
against  appellant  on  that  question,  as  well  as  on  the  question 
of  the  election.     These  findings  are  conclusive. 

No  ground  being  shown  for  the  reversal  of  the  judgment  of 
the  Appellate  Court  on  any  question  which  we  are  at  liberty 
to  consider,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Alton  Bailroad  Company 

v. 

Edward  Bonifield. 


4 

Filed  at  Springfield  September  28, 

1.  Appeal — reviewing  questions  of  fact — as  to  comparative  negligence. 
In  an  action  by  an  administrator  to  recover  damages  of  a  railroad  company 
for  negligence,  causing  the  death  of  the  intestate,  the  question  of  negligence, 
and  its  comparison  as  between  the  deceased  and  the  defendant,  is  one  of 
fact,  and  whether  it  is  found  correctly  can  only  be  inquired  into  by  the 
Appellate  Court. 

2.  So,  where  a  jury  has  found,  from  the  evidence,  that  the  act  of  a  pas- 
senger in  alighting  from  a  train,  at  the  time  and  under  the  circumstances 
appearing,  was  slight  negligence,  and  the  negligence  of  the  servants  of  the 
railroad  company  in  starting  its  train,  when  compared  with  that  of  the  pas- 
senger, was  gross,  and  such  finding  is  sustained  by  the  Appellate  Court,  it  is 
conclusive  on  this  court,  and  can  not  be  reexamined. 

3.  Negligence— as  to  what  constitutes  negligence.  The  value  of  a 
certain  fact  in  evidence  depends  largely  on  the  attendant  circumstances. 
Hence  wdiat  acts  are  negligent,  depends  upon  other  facts  and  circumstances. 
It  may  be  true  that  alighting  from  a  train  of  cars  while  in  motion  is  negli- 
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gence,  when  the  railroad  company  is  not  in  fault,  and  the  train  has  consid- 
erable speed,  but  it  is  not  necessarily  true  when  it  is  a  question  of  compara- 
tive negligence. 

4.  Same — as  a  question  of  fact.     It  is  the  settled  doctrine  of  this  court,  / 
that  what  is  or  is  not  negligence  in  a  particular  case  is  a  question  of  fact  to 
be  found  by  the  jury,  and  it  is  equally  well  settled  that  a  question  of  com- 
parative negligence  is  one  for  the  jury. 

5.  Practice — instructing  jury  as  to  right  of  recovery.  If  a  plaintiff 
by  the  evidence  establishes  a  liability  on  the  part  of  the  defendant  to  him, 
he  will  have  a  right  to  a  recovery,  and  it  is  not  error  to  so  instruct  the  jury, 
leaving  them  to  find  the  amount  of  the  damages  from  the  evidence. 

6.  New  trial — excessive  damages.  Fourteen  hundred  dollars  damages 
in  an  action  by  an  administrator  against  a  railroad  company,  to  recover  for 
gross  negligence,  causing  the  death  of  the  plaintiff's  intestate,  even  if  this 
court  may  review  the  case  as  to  damages,  is  not  so  large  as  to  require  a 
reversal. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  tjiat  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  and  it  is  not  disputed,  that  on  the  28th  day  of 
October,  1880,  Peter  Ely,  deceased,  having  attended  a  politi- 
cal mass  meeting  at  Bloomington,  at  about  half-past  ten 
o'clock  at  night  took  the  cars  at  that  place  for  the  town  of 
McLean,  where  he  resided.  On  the  arrival  of  the  train  at 
that  place,  in  alighting  from  the  train  he  was  thrown  by  the 
motion  of  the  cars,  or  fell  on  the  platform,  receiving  injuries 
from  which  he  died  some  three  months  afterwards.  He 
brought  suit  in  his  lifetime  to  recover  damages  from  the 
company  for  the  injury,  but  having  died  before  atrial,  the 
suit  was  revived  in  the  name  of  his  administrator,  to  recover 
for  his  widow  and  next  of  kin.  On  a  trial  the  jury  found  a 
verdict  in  favor  of  plaintiff  for  $1400,  »and  after  overruling 
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a  motion  for  a  new  trial  the  court  rendered  a  judgment  on 
the  verdict.  Defendant  appealed  to  the  Appellate  Court, 
and  on  a  trial  therein  the  judgment  was  affirmed,  and  the 
case  is  brought  to  this  court  by  appeal. 

Each  side  contends  that  the  other  was  guilty  of  negligence, 
and  the  evidence  tends  to  prove  that  both  were.  But  appel- 
lee claims  that  even  if  this  be  true,  the  negligence  of  deceased 
was  slight,  and  that  of  the  company  was  gross.  It  is  con- 
tended for  the  company,  that  the  negligence  of  the  deceased 
was  not  slight  in  comparison  with  that  of  the  employes  of 
the  company,  and  that  if  guilty  of  negligence,  it  was  not 
gross  in  comparison  with  that  of  deceased.  The  question  of 
negligence  and  its  comparison  is  one  of  fact,  and  its  determi- 
nation is  for  the  jury,  and  the  question  of  whether  the  jury 
have  found  correctly  can  only  be  reviewed  by  the  Appellate 
Court.  ~ 

It  is  claimed  that  alighting  from  a  train  in  motion  is  such 
negligence  as  to  preclude  all  recovery,  whatever  the  circum- 
stances. This  may  be  true,  and  no  doubt  is,  where  the  com- 
pany is  not  in  fault,  and  the  train  has  considerable  speed ; 
but  it  is  not  necessarily  true  where  it  is  a  question  of  com- 
parative negligence.  A  train  might  be  barely  in  motion,— 
moving  so  slowly  as  to  be  scarcely  perceptible  on  close  in- 
spection,— when  to  get  off  would  be  attended  with  no  danger 
whatever.  To  hold  such  an  act,  under  such  circumstances, 
gross  negligence  per  se,  would  find  no  sanction  in  reason  or 
justice.  It  would  violate  the. experience  of  all  persons,  and 
be  contrary  to  the  reason  of  all  men.  But  to  leave  a  train 
when  running  at  a  high  rate  of  speed,  as  was  done  in  some 
of  the  cases  to  which  reference  is  made  in  argument,  is,  and 
must  be,  gross  negligence.  And  it  may  be  perilous  to  get  off 
in  the  dark  when  running  at  a  rate  of  speed  that  would  be 
safe  in  the  light  of  day.  The  value  of  a  certain  fact  in  evi- 
dence depends  largely  on  the  attendant  circumstances.  An 
act  which  is  gross  negligence  in  one  case  is  not  in  another, 
15—104  III. 
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owing  to  modifying  circumstances.  Then,  what  acts  are 
negligent  must  depend  upon  other  acts  in  each  case,  and 
what  is  said  in  a  case  of  negligence  is  with  reference  to  that 
case.  ,  But  few  acts  can  be  said  to  be  negligent  per  se,  hence 
stern  and  unbending  rules  as  to  the  weight  of  particular  acts 
as  evidence  can  not  be  announced  for  all  cases  and  under  all 
circumstances.  Such  rules  must  necessarily  be  more  or  less 
flexible,  or  be  under  many  cases  confined  to  the  cause  being 
tried.  All  persons  in  the  profession  know  that  a  small  cir- 
cumstance in  evidence  frequently  rightfully  changes  the  result 
of  a  trial  and  recovery. 

It  is  the  long  settled  doctrine  of  this  court  that  negligence 
is  a  fact  the  finding  of  which  is  clearly  within  the  province 
of  a  jury ;  and  it  is  equally  as  well  settled  that  a  question  of 
comparative  negligence  is  as  clearly  within  its  province.  The 
legislature  has  deprived  this  court  of  the  power  of  reviewing 
controverted  facts  passed  upon  by  a  jury.  That  power  has 
been  conferred  upon  the  Appellate  Courts,  and  we  have  been 
deprived  of  its  exercise.  We  are  compelled  to  take  them  as 
found  by  those  tribunals,  and  have  no  discretion  in  the  mat- 
ter. In  this  case  it  was  a  controverted  fact  whether  the  act 
of  deceased  in  passing  from  the  train  at  the  time  was  slight 
negligence,  and  the  negligence  of  the  company  in  starting  its 
train  as  it  did,  when  compared  with  that  of  deceased,  was 
gross.  These  facts  have  been  found  by  the  jury  and  the 
Appellate  Court,  and  we  have  no  right  to  disregard  their 
finding. 

In  view  of  what  we  have  here  said,  there  was  no  error  in 
giving  and  refusing  instructions  of  the  court  on  the  trial 
below.  If  a  plaintiff  establishes  a/  liability  on  the  part  of  a 
defendant,  he  has  a  right  to  recover,  and  it  is  not  error  to  so 
instruct  the  jury,  leaving  them,  if  they  so  find  the  liability, 
to  find  in  his  favor,  and  the  right  to  fix  the  amount  of  dam- 
ages, from  the  evidence.  Appellee's  instructions  so  inform 
the  jury,  and  are  not  erroneous.     There  was  no  error  in 
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modifying  appellant's  instructions  that  were  given,  as  they 
conformed  to  the  law  when  modified.  Those  refused  were 
erroneous,  and  were  properly  rejected.  They  were  not  in 
conformity  with  the  settled  law  of  this  court,  and  the  error 
is  obvious. 

It  is  urged  that  the  damages  are  excessive.  If  the  amount 
of  damages  in  a  recovery  is  not  a  fact  to  be  found  by  a  jury, 
but  is  a  question  of  law  that  may  be  reviewed  by  this  court, 
the  amount  found  in  this  case,  if  we  may  review  them,  is 
not  so  large  as  to  require  a  reversal.  That  the  rule  for  the 
measure  of  damages  is  a  question  of  law,  there  can  be  no 
question,  but  whether  the  amount  found  is  a  question  of  law, 
we  decline  to  determine  until  a  case  is  presented  that  de- 
mands its  decision. 

The  judgment  of  the  Appellate  Court  is  right,  and  must 
be  affirmed. 

Judgment  affirmed. 


Deborah  Henderson 

v. 
William  Blackburn. 

Filed  at  Springfield  September  28,  1882. 

1.  Will — devise  with  power  of  disposition — extent  of  the  power,  and 
whether  properly  exercised.  The  doctrine  seems  to  be  quite  well  settled 
that  where  a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life 
estate,  the  power  of  disposal  is  only  coextensive  with  the  estate  which  the 
devisee  takes  under  the  will,  and  means  such  disposal  as  a  tenant  for  life 
could  make,  unless  there  are  other  words  clearly  indicating  that  a  larger 
power  was  intended. 

2.  Where  a  devise  is  made  of  all  the  testator's  real  and  personal  estate, 
after  the  payment  of  his  debts  and  funeral  expenses,  to  his  wife,  "to  have 
and  to  hold,  or  to  dispose  of  so  much  of  the  same  as  she  may  need  or  wish 
to  use  during  her  lifetime,"  and  the  will  then  providing,  "and  after  her  death, 
if  there  is  anything  left,"  what  is  left  shall  be  divided  equally,  etc.,  the' 
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widow's  power  of  disposal  will  not  be  limited  to  her  life  estate.  In  such 
case,  if  she  needs  all  the  property  for  her  support  during  her  life,  she  may 
dispose  of  the  whole  of  it  for  such  purpose,  or  she  may  sell  absolutely,  and 
dispose  of  so  much  thereof  as  is  needed  for  her  support. 

3.  The  words  in  a  will,  "if  there  is  anything  left,"  and  providing  to 
whom  the  same  shall  go,  following  a  devise  of  an  estate  in  all  the  testator's 
estate,  real  and  personal,  "to  have  and  to  hold,  or  dispose  of  so  much  of  the 
same  as  she  (the  devisee)  may  need  or  wish  to  use  during  her  lifetime," 
imply  a  power  of  disposition  of  the  whole  property  devised,  and  those 
words,  and  the  words  following  thereafter,  "whatever  there  may  be  left,"  are 
not  to  be  limited  to  the  personal  estate.  Such  power  of  disposition  of  the 
fee,  however,  is  not  an  absolute  one,  but  is  limited  to  the  need  and  personal 
use  of  the  devisee.     The  power  can  not  be  exercised  for  any  other  purpose. 

4.  Under  a  power  given  to  a  devisee  of  a  life  estate  "to  dispose  of  so 
much  of  the  same  as"  the  devisee  "may  need  or  wish  -to  use  during  her  life- 
time," she  made  a  conveyance  of  the  property,  reserving  therein  the  right, 
title  and  possession  during  her  life,  with  the  use  and  profits  thereof,  and  at 
her  death  to  take  effect  and  be  in  force,  the  grantee  to  attend  to  the  property 
and  keep  it  in  repair,  and  attend  to  the  instructions  of  the  grantor  in  making 
such  repairs,  and  to  attend  to  her  wants  generally:  Held,  that  the  convey- 
ance was  in  the  nature  of  a  testamentary  devise,  which  she  was  not  author- 
ized to  make,  and  passed  no  title  to  the  grantee. 

5.  Where  a  widow,  to  whom  was  devised  a  life  estate  in  land,  with  a 
power  to  dispose  of  so  much  thereof  in  fee  as  she  might  need  or  wish  to  use 
during  her  life,  conveys  the  same  to  another,  evidence  that  at  the  time  the 
devise  was  made  the  devisee  was  about  eighty-five  or  ninety  years  old,  and 
the  testator  resided  on  a  farm  of  two  hundred  acres,  about  half  of  which 
was  in  cultivation,  worth  an  annual  rental  of  at  least  three  dollars  per  acre, 
and  owned  personal  property,  also  given  her,  of  the  value  of  $4000  or 
$5000,  mostly  in  interest-bearing  notes,  all  of  which  he  owned  at  his  death, 
and  that  the  widow  continued  to  reside  on  the  homestead  until  her  death, 
and  that  there  was  paid  to  her,  on  settlement  of  the  estate,  nearly  $2000  in 
money,  is  properly  admissible  as  bearing  upon  the  question  whether  the  dis- 
position of  the  land  was  needed  for  the  support  of  the  widow,  or  was  in 
truth  made  for  her  own  personal  use. 

Appeal  from  the  Circuit  Court  of  Clark  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Deborah 
Henderson,  against  William  Blackburn,  for  two  certain  tracts 
of  land,  situated  in  Clark  county.  There  was  a  judgment  for 
the  defendant,  and  the  plaintiff  appealed. 
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Both  parties  claim  title  from  a  common  source, — the  will 
of  Julias  H.  Blackburn,  deceased,  who  died  testate  January 
12,  1S69.  The  will,  among  others,  contains  the  two  follow- 
ing clauses : 

"Second — After  the  payment  of  said  funeral  expenses  and 
debts,  I  give,  devise  and  bequeath  unto  my  beloved  wife, 
Polly  Blackburn,  all  of  my  estate,  both  real  and  personal,  to 
have  and  to  hold,  or  to  dispose  of  so  much  of  the  same  as 
she  may  need,  or  wish  to  use,  during  her  lifetime. 

"  Third — And  after  her  death,  if  there  is  anything  left,  it 
is  my  will  that  whatever  there  may  be  left  shall  be  divided 
equally  between  William  Blackburn,  my  son,  and  my  daugh- 
ter, Deborah  Hogue,  wife  of  William  Hogue." 

The  Deborah  Hogue  mentioned  in  the  will,  is  now  Deborah 
Henderson,  the  plaintiff  in  the  suit,  and  the  William  Black- 
burn named,  is  the  defendant. 

On  the  trial,  to  show  title  on  her  part,  the  plaintiff  intro- 
duced in  evidence  said  will,  and  the  record  of  two  judgments 
in  the  Clark  circuit  court  against  William  Blackburn,  the 
defendant, — one  obtained  at  the  April  term,  1869,  and  the 
other  at  the  November  term,  1873, — together  with  regular 
sheriff's  deeds,  of  the  dates,  respectively,  of  June  17,  1874, 
and  January  11,  1876,  under  sheriff's  sales,  on  executions 
issued  upon  the  judgments,  to  one  Lindsey,  conveying  to 
him  all  the  interest  of  the  defendant  in  the  lands  of  which 
Julius  H.  Blackburn  died  seized,  and  a  deed  from  Lindsey 
quitclaiming  to  the  plaintiff  all  Lindsey's  interest  in  the 
lands  in  controversy  in  this  suit,  being  part  of  the  lands 
conveyed  to  him  by  such  sheriff's  deeds.  The  sheriff's  sales 
were  made  in  1874.  Polly  Blackburn,  wife  of  Julius  H. 
Blackburn,  died  September  26,  1878. 

The  defendant  introduced  in  evidence  a  deed  from  Polly 
Blackburn  to  himself,  dated  December  3,  1875,  purporting 
to  convey  to  him  the  premises  in  controversy,  being  lands  of 
which  Julius  H.  Blackburn  died  seized,  the  deed  containing 
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the  following:  "Now,  the  condition  of  this  indenture  is  this  : 
That  Polly  Blackburn  shall  still  retain  the  right,  title  and 
possession  of  the  above  described  property  so  long  as  she 
lives,  and  nothing  herein  shall  be  construed  so  as  to  deprive 
her  of  all  the  rights,  title  and  profits  of  the  within  named 
premises  while  she  lives,  but  after  her  death  the  property,  as 
described  in  this  deed,  shall  belong  to  William  H.  Blackburn 
and  his  heirs,  as  described  in  this  indenture,  and  this  deed 
will  have  full  force  and  effect ;  and  William  H.  Blackburn 
also  agrees  to  attend  to  the  above  described  property,  and 
keep  it  in  repair,  and  attend  to  the  instructions  of  Polly 
Blackburn  in  making  such  repairs  as  she  thinks  needful,  and 
attend  to  her  wants  generally,  so  long  as  she  lives,  and  at 
her  death  this  deed  shall  be  in  force." 

Messrs.  Golden  &  Wilkin,  for  the  appellant : 
Under  the  will  the  widow  took  an  estate  for  life,  with 
remainder  to  the  parties  to  this  suit,  and  the  power  of  dis- 
posal conferred  on  her  was  only  coextensive  with  the  estate 
she  took  under  the  will, — that  is  to  say,  power  was  granted 
her  to  dispose  of  her  life  estate, — and  consequently  her  deed 
to  appellee,  if  it  ever  took  effect,  ceased  to  represent  any 
estate  after  her  death.  The  phrase,  "if  there  is  anything 
left,  it  is  my  will  that  whatever  may  be  left, "  should  be  lim- 
ited to  the  personal  property  only.  Boyd  v.  Strahan,  36  111. 
355;  Bradley  v.  Westcott,  13  Ves.  445;  Smith  v.  Bell,  6  Pet. 
68 ;  Siegwald  v.  Siegwald,  37  111.  430 ;  Mulberry  v.  Mulberry, 
50  id.  67 ;  Burnett  v.  Lester,  53  id.  325 ;  Green  v.  Hewitt,  97 
id.  113 ;  Brant  v.  Virginia,  93  U.  S.  326. 

The  court  erred  in  excluding  the  evidence  offered  to  show 
the  circumstances  under  which  the  will  was  made,  the  state 
of  the  testator's  property,  etc.  Giles  v.  Little,  104  U.  S.  291 ; 
Broivnfield  v.  Wilson,  78  111.  472 ;  1  Bedfield  on  Wills,  425, 
note  6,  rule  10. 
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The  appellee's  interest  was  a  vested  remainder  in  the  lands 
of  which  his  father  died  seized,  which  was  sold  by  the  sheriff. 
Green  v.  Hewitt,  97  111.  117. 

Mr.  S.  S.  Whitehead,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  controversy  in  this  case  is  upon  the  construction  of 
the  second  and  third  clauses  of  the  will  of  Julius  H.  Black- 
burn— what,  thereunder,  was  the  power  of  disposition  of  the 
real  estate  devised,  which  was  given  to  the  widow,  Polly 
Blackburn. 

It  appears  to  be  the  quite  well  settled  doctrine  that  where 
a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life 
estate,  the  power  of  disposal  is  only  coextensive  with  the 
estate  which  the  devisee  takes  under  the  will,  and  'means 
such  disposal  as  a  tenant  for  life  could  make,  unless  there 
are  other  words  clearly,  indicating  that  a  larger  power  was 
intended.  Bradley  v.  Westcott,  13  Ves.  445  ;  Smith  v.  Bell, 
6  Pet.  68 ;  Boyd  v.  Strahan,  36  111.  355 ;  Siegwald  v.  Sieg- 
wald,  37  id.  430 ;  Mulberry  v.  Mulberry,  50  id.  67 ;  Brant  v. 
Virginia  Coal  and  Iron  Co.  93  U.  S.  326 ;  Giles  v.  Little,  104 
U.  S.  291.  This  doctrine  is  relied  upon  in  favor  of  the  ap- 
pellant, it  being  insisted  that  it  was  a  life  estate  which  was 
here  devised  to  the  widow,  and  that  the  power  of  disposal 
which  was  given  to  her  was  such  disposal  only  as  a  tenant 
for  life  could  make.  There  was  not  here  a  devise  of  an 
estate  for  life  in  express  terms,  but  the  devise  was,  "to  have 
and  to  hold,  or  to  dispose  of  so  much  of  the  same  as  she  may 
need  or  wish  to  use  during  her  lifetime."  The  power  being 
given  to  dispose  of  so  much  of  the  property  as  she  might 
need  or  wish  to  use  during  her  lifetime,  we  can  not  doubt 
that  had  the  widow  needed  all  this  property  for  her  support 
during  her  lifetime,  she  might  have  disposed  of  the  whole  of 
it  for  such  purpose,  the  power  to  do  so  being  given  in  express 
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terms.  The  form  of  the  power  of  disposal  given  in  this  case 
being  "of  so  much  of  the  property  as  the  widow  might  need 
or  wish  to  use  during  her  lifetime, "  excludes  the  idea  that 
it  was  only  a  life  interest  which  she  might  dispose  of,  and 
plainly  intends  the  power  of  disposition  of  the  whole  interest 
in  the  property  for  the  purpose  named. 

The  words  in  the  third  clause  of  the  will,  "and  after  her 
death,  if  there  is  anything  left, "  imply  a  power  of  disposi- 
tion by  the  widow  of  the  whole  property  devised.  There  are 
cases  which  hold  where,  by  will,  there  is  given  a  life  estate 
in  real  and  personal  property,  and  there  is  a  devise  over  in 
somewhat  similar  phrase  as  the  above,  as  in  Siegwald  v. 
Siegwald,  "what  may  be  left,"  in  Green  v.  Hewitt,  97  111.  113, 
and  Giles  v.  Little,  above,  "or  whatever  remains,"  that  those 
words  are  to  be  limited  to  the  personal  estate,  and  do  not 
apply  to  the  real  estate ;  or,  as  in  Blanchard  v.  Blanchard, 
1  Allen,  223,  that  the  words  meant  the  property  left  after 
the  life  estate  had  terminated.  But  the  words  here  used,  "if 
there  is  anything  left,"  do  not  admit  of  such  construction. 
These  words  imply  that  there  might  not  be  anything  what- 
ever left  of  either  real  or  personal  property,  they  expressing 
a  doubt  whether  there  would  be  anything  left  after  the  death 
of  the  widow,  showing  that  it  was  then  in  the  contemplation 
of  the  testator  that  the  widow  might  dispose  of  the  entire 
interest  in  the  real  property,  leaving  nothing,  and  thus  that 
he  intended  she  should  have  such  power  of  disposition. 

In  the  recent  case  of  Clark  et  al.  v.  Middle  sivortli,  (Sup.  Ct. 
Ind.)  it  was  held,  where  the  language  of  a  devise  was,  "all  my 
property,  real  and  personal,  to  my  wife,  Mary  A.  Clark,  dur- 
ing her  life,  and  at  her  death,  should  anything  remain,  the 
same  to  be  divided  among  my  heirs  at  law, "  that  this  was  a 
devise  of  a  life  estate,  coupled  with  a  power  of  alienation ; 
that  such  power  was  given  the  widow  by  the  clearest  impli- 
cation, by  the  words,  "and  at  her  death,  should  anything 
remain."    And  see  Paine  v.  Barnes,  100  Mass.  470. 
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We  find  in  the  will  under  consideration,  the  words  which 
we  have  adverted  to  clearly  indicating  that  a  larger  power  of 
disposal  was  intended  to  be  given  by  the  will  than  that  of  a 
life  estate,  a  power  of  disposal  of  the  fee,  and  hence  triat  the 
case  does  not  come  within  the  doctrine  relied  upon  limiting 
the  right  of  disposition  to  the  life  estate,  where  there  is  a 
power  of  disposal  accompanying  a  devise  of  a  life  estate. 

But  although  we  find  that  by  this  will  there  was  given  to 
the  widow  the  power  of  disposition  in  fee  of  the  real  estate 
devised,  yet  it  was  not  an  absolute  power  of  disposal  which 
was  given, — it  was  a  power  only  "to  dispose  of  so  much  of  the 
same  as  she  may  need  or  wish  to  use  during  her  lifetime. " 
The  power  of  disposition  was  limited  to  the  need  and  per- 
sonal use  of  the  widow.  For  such  purpose  she  might  dispose 
of  the  property,  but  not  for  any  other  purpose.  Does  the 
deed  in  question,  of  the  widow  to  William  Blackburn,scome 
within  the  limit  of  the  power  as  a  disposition  of  the  property 
for  the  widow's  own  need  and  personal  use,  or  for  another 
and  different  purpose,  and  so  not  authorized  by  the  power 
given  by  the  will  ?  We  are  inclined  to  view  this  deed  in  the 
latter  light.  By  the  deed  itself,  instead  of  disposing  of  the 
property  to  meet  any  need  or  personal  use  of  the  widow  her- 
self, the  property  is  expressly  retained  for  her  use  and  enjoy- 
ment so  long  as  she  lives,  and  it  is  not  until  her  death  that 
the  deed  is  to  take  effect.  The  purport  of  the  instrument  is 
to  dispose  of  the  use  and  enjoyment  of  the  property  after  her 
death — to  be  in  reality  for  the  benefit  of  the  grantee,  rather 
than  to  meet  the  requirement  of  any  need  or  use  of  the 
grantor.  Upon  its  face  the  deed  appears  to  us  to  be  in  sub- 
stantial effect  in  the  nature  of  a  testamentary  disposition  in 
favor  of  William  Blackburn,  the  grantee.  Clearly,  the  widow 
was  not  authorized  by  the  will  to  make  a  devise  of  the  land. 

The  minor  requirements  which  the  deed  contains  looking 
to  the  interest  of  the  grantor,  as,  that  the  grantee  shall 
attend  to  the  property,  keep  it  in  repair,  and  attend  to  the 
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wants  generally  of  the  grantor,  we  do  not  regard  as  sufficient 
to  stamp  the  object  of  the  deed  as  for  the  need  and  personal 
use  of  the  grantor.  It  still  appears  to  us  to  bear  the  charac- 
ter of  a  conveyance  made  in  the  interest  and  for  the  benefit 
of  William  H.  Blackburn,  rather  than  a  disposition  of  the 
property,  as  contemplated  by  the  will,  for  the  need  and  per- 
sonal use  of  the  widow,  and  not  to  be  a  fair  execution  of  the 
power  which  was  conferred  by  the  will.  It  follows  that  the 
instructions  of  the  court  below  to  the  jury,  that  the  will 
vested  Mrs.  Blackburn  with  full  ownership  of  the  land  de- 
vised, and  that  her  deed  to  William  Blackburn  conveyed  to 
him  the  perfect  title  of  the  land,  were  erroneous. 

The  court  excluded  proof  which  was  offered  on  the  trial 
that  at  the  time  the  testator  made  his  will  his  wife  was 
about  eighty-five  or  ninety  years  old ;  that  he  owned  and 
resided  on  a  farm  of  two  hundred  acres  of  land,  over  one 
hundred  acres  in  cultivation,  worth  an  annual  rental  of  at 
least  three  dollars  per  acre ;  that  he  owned  personal  prop- 
erty of  the  value  of  $4000  or  $5000,  mostly  interest-bearing 
notes ;  that  he  owned  and  possessed  all  said  property  at  his 
death,  in  January,  1869 ;  that  his  widow  continued  to  reside 
on  the  homestead  until  her  death,  and  that  there  was  paid 
to  her  in  June,  1871,  on  a  final  settlement  of  her  husband's 
estate,  nearly  $2000  in  money.  We  think  this  testimony 
might  properly  have  been  received  as  bearing  upon  the  ques- 
tion whether  the  disposition  of  the  land  was  needed  for  the 
support  of  the  widow,  or  was,  in  truth,  made  for  her  personal 
use. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Scholfield  took  no  part. 
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Jane  Winslow 

v. 
Nancy  Cooper. 

Filed  at  Springfield  September  28,  1882. 

1.  Limitations — act  of  1839 — what  is  color  of  title.  A  quitclaim  deed 
for  a  parcel  of  ground  which  includes  a  strip  claimed  adversely  by  another 
party,  is  color  of  title  to  such  strip,  under  the  seven  years  Limitation  law,  and 
possession  and  payment  of  taxes  thereon,  under  such  claim  and  color  of 
title,  for  seven  successive  years,  will  be  a  bar  to  a  recovery  in  ejectment 
under  such  adverse  claim  or  title. 

2.  Same— possession  not  lost  by  use  in  others  subordinate  to  the  party 
claiming.  The  use  of  a  strip  of  land  adjoining  a  party's  lot,  by  the  claim- 
ant's permission,  in  connection  with  other  property  adjoining  it,  as  a  com- 
mon driveway  by  others,  and  also  by  himself,  does  not  impair  such  claimant's 
possession  under  the  Limitation  law.  In  such  case  the  use  of  the  strip  is 
not  adverse,  but  strictly  in  subordination  to  his  right  of  possession.      ^ 

3.  Evidence — on  question  of  possession  under  claim  and  color  of  title. 
The  signing  and  acknowledging  of  a  plat  of  certain  grounds,  for  the  purpose 
of  describing  the  land  of  the  signer,  and  that  adjacent  thereto,  by  numbers, 
for  conveyance  and  taxation,  in  which  a  strip  of  land  was  marked  as  belong- 
ing to  another,  and  the  declaration  of  such  signer  that  his  land  only  came  to 
a  certain  fence,  which  would  not  include  such  strip,  is  competent  evidence 
against  such  party  on  the  question  of  possession  under  claim  and  color  of 
title.  I 

4.  Same — admissions — declarations — of  their  weight  as  evidence.  In 
order  to  make  an  admission  or  declaration  of  a  party  of  any  value  as  evi- 
dence, it  ought  to  appear  that  it  was  made  by  the  party  with  a  full  knowledge 
of  his  rights,  and  deliberately.  If  made  in  ignorance  of  his  rights,  it 
amounts  to  nothing.  The  jury,  in  weighing  such  evidence,  should  consider 
all  the  circumstances  throwing  light  on  the  admission. 

5.  Same — declaration  of  former  owner  of  land,  as  affecting  title.  On 
the  trial  of  an  action  of  ejectment,  the  plaintiff,  who  claimed  title  under  one 
H.,  proposed  to  prove  by  a  witness  that  once,  while  he  and  H.  were  looking 
at  the  land  in  dispute,  the  witness  proposed  to  buy  it  of  H.,  but  H.  declined 
to  sell  it,  for  the  reason  that  he  wanted  it  for  a  driveway,  which  the  court 
refused  to  allow:  Held,  that  this  evidence  was  not  admissible  on  the  ground 
that  it  was  a  part  of  the  res  gestm,  nor  on  the  ground  that  it  was  a  declaration 
against  interest. 

6.  Same — declaration  as  to  disputed  boundary.  Nor  is  such  evidence 
admissible  on  the  ground  it  was  a  declaration  as  to  the  boundary  line  between 
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H.  and  the  defendant,  it  not  being  shown  that  H.  was  in  possession  of  the 
"land,  and  that  there  was  any  dispute  then,  in  regard  to  the  boundary  line, 
between  H.  and  the  defendant,  especially  when  the  effect  of  such  evidence 
was  not  to  settle  a  boundary  line,  but  to  show  title  in  H. 

7.  Estoppel  in  pais — not  available  in  an  action  of  ejectment.  Estop- 
pels in  pais  affecting  permanent  interests  in  land,  can  only  be  made  available 
in  a  court  of  equity.  They  can  not  be  used  in  the  trial  of  an  action  of  eject- 
ment. 

8.  Same — declarations  must  have  been  acted  on.  The  declarations  of  a 
party  not  made  with  a  knowledge  of  the  facts,  or  with  the  intention  they 
should  be  acted  on,  or  which,  in  fact,  have  not  been  acted  upon,  will  not 
constitute  an  estoppel  in  pais. 

9.  Description — sufficiency  as  to  certainty.  A  description  of  land,  in 
a  tax  receipt  or  deed,  as,  the  "North  side  S.  W.  £  of  block  2,"  etc.,  is  not  void 
for  indefmiteness  and  uncertainty.  Those  words  mean  the  north  half  of  the 
south-west  quarter  of  the  lot.  Mathematical  accuracy  is  not  indispensable, 
and  descriptions  are  not  to  be  rejected  because  they  are  awkwardly  and 
inaptly  expressed.  If,  taking  the  language  in  the  connection  in  which  it  is 
used,  the  meaning  is  reasonably  clear  to  the  ordinary  apprehension,  it  is  suf- 
ficient. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Franklin  Blades,  Judge,  presiding. 

Mr.  Wm.  E.  Hughes,  and  Mr.  B.  D.  Lucas,  for  the  appel- 
lant : 

The  admissions  and  declarations  as  to  the  boundaries  of 
land,  made  by  a  former  owner,  are  proper  evidence.  Jackson 
v.  McCall,  10  Johns.  377;  Doggett  v.  Shaw,  5  Mete.  223; 
Van  Deusen  v.  Tamer,  12  Pick.  522 ;  Orr  v.  Hadley,  36  N.  H. 
575 ;  Ware  v.  Brookhouse,  7  Gray,  454 ;  Wood  v.  Foster,  8 
Allen,  24 ;  Sullivan  County  v.  Gordon,  57  Me.  522 ;  Wood  v. 
Willard,  37  Vt.  377;  Smith  v.  Powers,  15  N.  H.  546. 

Appellee  is  estopped  from  asserting  title  to  the  strip  of 
land,  by  her  agreement  or  plat  under  seal.  There  is  no  pre- 
tense made  that  at  the  time  Mrs.  Cooper  executed  this  cer- 
tificate in  Mr.  Ela's  office,  she  imposed  any  conditions  as  to 
its  delivery.  Not  having  done  so,  the  certificate,  deed,  sealed 
agreement,  indenture, — call  it  what  you  will, — took  effect 
then  and  there. 
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Where  a  party  executes  a  deed  which  is  left  with  an  agent, 
or  in  the  hands  of  a  third  party,  this  will  amount  to  a  deliv- 
ery. Henrichsen  v.  Hodgen,  67  111.  179 ;  Rawson  v.  Fox,  65 
id.  200.  And  the  subsequent  assent  of  the  grantee  to  receive 
it,  renders  it  operative.  Kingsbury  v.  Burnside,  58  111.  310 ; 
Dale  v.  Lincoln,  62  id.  22. 

The  plat  is  good  inter  partes,  without  being  acknowledged 
and  recorded.  Semple  v.  Miller,  2  Scam.  315;  Bowman  v. 
Wettig,  39  111.  416. 

When  lines  are  laid  down  on  a  map  or  plan,  and  are 
referred  to  in  a  deed,  the  courses,  distances,  and  other  par- 
ticulars appearing  on  such  plan  are  to  be  as  much  regarded 
as  the  true  description  of  the  land  conveyed  as  they  would  be 

if  expressly  recited  in  the  deed.    Davis  v.  Ramsford,  17  Mass. 
207;  Magoun  v.  Lapham,  21  Pick.   (Mass.)   135;  Blooey  v. 

Rice,  20  id.  62. 

If   parties   to   a   deed    bound  the  land  conveyed  upon  a 

street,  they  are,  in  an  action  concerning  the  boundary  of  the 

land,  estopped  to  deny  the  existence  of  the  street.     Parker 

v.  Smith,  17  Mass.  413. 

So,  too,  where  the  land  is  bounded  on  a  private  way  not 

defined  in  the  deed,  but  shown  on  a  plan  referred  to  therein. 

Fox  v.   Union  Sugar  Refinery,    100   Mass.   292 ;    Morgan  v. 

Moore,  3  Gray,  319;   hunt  v-.  Holland,  14  Mass.  149;   Davis 

v.  Ramsford,   17  id.   207;  Parker  v.  Bennett,   11  Allen,  3SS  ; 

Murdoch  v.  Chapman,  9  Gray,  156. 

Appellee  is  estopped  from  asserting  title  to  the  land  by 

matters  in  pais.     The  rule  is  well  settled  that  an  estoppel 

in  pais  can  be  shown  in  ejectment  suits  in  this  State.     Noble 

v.  Chrisman,  88  111.  186. 

Mr.  C.  Kayburn,  and  Mr.  Ira  J.  Bloomfield,  for  the  appel- 
lee : 

Appellee  had  seven  consecutive  years'  possession  under 
color  of  title,  and  paid  all  taxes  assessed  during  that  time. 
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<  The  description  in  the  tax  receipts,  in  connection  with  the 
other  evidence,  is  not  void  for  uncertainty.  Blakely  v.  Bestor, 
13  111.  708;  Enslow  v.  Kennicott,  46  id.  187;  Chiniquy  v. 
People,  78  id.  578. 

The  receipts,  with  the  other  evidence,  are  sufficient  to 
satisfy  the  mind  of  any  reasonable  man  on  what  land  the 
taxes  were  paid,  and  that  is  all  the  law  requires.  80  111. 
268;  93  id.  116;  101  id.  349. 

The  declarations  of  a  deceased  owner  as  to  landmarks  or 
boundaries,  if  disinterested,  are  admissible  even  in  favor  of 
those  claiming  under  him ;  but  as  to  title,  refusal  to  sell,  or 
the  intended  use  of  the  property,  they  are  inadmissible. 

An  estoppel  in  pais  that  will  transfer  title  to  real  estate 
can  not  be  enforced  in  a  court  of  law,  and  there  is  no  estop- 
pel by  deed  in  this  case.  Mills  v.  Graves,  38  111.  456 ;  Blake 
v.  Fash,  4=4:  id.  302;  Livingston  v.  Hayes,  34  Mich.  384;  102 
111.  514. 

Making  and  recording  a  plat  will  serve  to  dedicate  streets 
and  alleys  to  the  public.  The  Statute  of  Frauds  does  not 
apply  to  such  a  conveyance  of  land,  and  a  dedication  may  be 
made  by  parol,  but  not  transfers  between  private  individuals. 
Crowell  v.  Maughs,  2  Gilm.  422. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  ejectment  by  appellant,  against  appellee,  for  a 
certain  strip  of  ground,  some  four  and  a  half  feet  in  width 
and  sixty  feet  in  depth,  in  the  city  of  Bloomington.  The 
proof  shows  that  on  the  23d  of  September,  1864,  Gridley 
and  wife  conveyed,  by  quitclaim  deed,  to  appellee,  a  parcel  of 
ground,  which  includes  the  strip  in  controversy.  This  con- 
stituted color  of  title,  and  the  principal  questions  discussed 
in  argument  relate  to  the  sufficiency  of  the  evidence  to  show 
possession  and  payment  of  taxes  by  appellee,  under  this  color 
of  title,  for  seven  successive  years. 
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There  is  a  sharp  controversy  in  the  testimony  of  different 
witnesses  with  regard  to  the  question  of  possession,  but  we 
are  unable  to  say  the  court  below  clearly  erred  in  finding  the 
preponderance  to  be  with  appellee.  A  number  of  witnesses 
testify  that  a  fence  was  built,  as  early  as  1840,  on  the  south 
line,  substantially,  of  the  strip  in  controversy,  and  that  appel- 
lee was  in  possession,  under  her  deed,  of  the  ground  north 
of  that  fence,  so  as  to  include  the  strip  in  controversy,  from 
the  date  of  her  deed  until  the  commencement  of  the  suit, 
continuously.  The  number  of  those  who  thus  support  appel- 
lee's claim  of  possession  is  greater  than  that  of  those  who 
controvert  it,  and  from  what  is  before  us  it  is  impossible 
for  us  to  say  that  the  latter  show  any  marked  superiority,  in 
respect  of  fairness  or  intelligence,  over  the  former. 

Appellant's  counsel,  however,  contend  that  appellee  is 
equitably  estopped  to  claim  the  strip  in  controversy,  for  two 
reasons:  First,  on  the  28th  of  July,  1880,  she,  jointly  with 
other  adjacent  property  holders,  signed  and  acknowledged  a 
plat,  made  for  the  purpose  of  more  definitely  describing  her 
property,  and  that  adjacent  thereto,  by  numbers,  for  convey- 
ance and  taxation,  and  in  that  plat  the  strip  in  controversy 
was  marked  as  belonging  to  appellant ;  second,  just  before 
James  P.  Hodge  sold  to  appellant,  himself  and  two  brothers 
went  through  the  alley  which  includes  the  strip  in  contro- 
versy, and  when  in  front  of  appellee's  they  asked  appellee  how 
far  down  south  her  land  went,  to  which  she  replied  that  it 
went  down  to  the  picket  fence  on  Madison  street, — and  this, 
it  is  understood,  does  not  include  the  strip  in  controversy. 
It  would  seem  a  sufficient  answer  to  this,  that  estoppels  in  pais 
affecting  permanent  interests  in  land  can  only  be  made  avail- 
able in  a  court  of  equity.  St.  Louis  Stock  Yards  v.  Wiggins 
Ferry  Co.  102  111.  514;  Wales  v.  Bogue,  31  id.  464;  Mills  v. 
Graves,  38  id.  466 ;  Blake  v.  Fash,  44  id.  302.  But  indis- 
pensable elements  of  an  estoppel  in  pais  are  wanting.  It  is 
not  shown  the  declarations  were  made  with  knowledge  of  the 
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facts,  or  with  the  intention  they  would  be  acted  upon,  or  that 
they  were  in  fact  acted  upon,  (Mayer  v.  Erhardt,  88  111.  452, 
People  v.  Brown,  67  id.  435,  Flower  v.  Elwoocl,  6Q  id.  438, 
Knoebel  v.  Kircher,  33  id.  308,  and  Ball  v.  Hooten,  85  id.  159,) 
and  so  it  is  equally  insufficient  to  arrest  the  running  of  the 
Statute  of  Limitations,  as  contended  by  counsel,  as  to  pass 
a  legal  title.  This  is  undoubtedly  competent  evidence  on  the 
fact  of  possession  under  color  and  claim  of  title,  but  nothing 
more.  If  appellee  admitted  that  her  property  did  not  include 
the  strip  in  controversy,  it  was  the  strongest  of  evidence  that 
she  was  not  in  possession  of  it  under  color  and  claim  of  title. 
But  in  order  that  such  evidence  shall  be  of  any  value,  it  ought 
to  appear  that  it  was  made  with  full  knowledge  of  her  rights, 
and  deliberately.  If  hastily  made,  and  in  ignorance  of  her 
rights,  it  amounts  to  nothing,  and  in  all  such  cases,  in  weigh- 
ing the  evidence  the  jury  should  take  all  the  circumstances 
throwing  light  on  the  admission  into  consideration. 

The  plat  here  was  made  by  Ela,  the  county  surveyor,  at 
the  instance  of  parties  other  than  appellee.  Her  attention 
had  not  been  directed  to  the  subject  until  she  was  requested 
to  sign  it,  and  when  she  did  sign  it  she  says  her  attention  was 
directed  to  other  matters,  and  Ela  did  not  call  her  attention 
to  the  particular  effect  of  it.  Whether  in  this  latter  state- 
ment she  is  entirely  accurate,  the  circumstances  were  cer- 
tainly not  favorable  to  mature  reflection,  especially  for  an 
ignorant  and  uneducated  person,  as  she  was.  She  shows, — 
and  in  this  is  uncontradicted, — that  a  large  political  meeting 
was  being  held.  She  was  engaged  in  preparing  a  dinner  for 
a  number  of  those  in  attendance,  and  was  also  interesting 
herself  in  raising  money  for  her  church.  In  the  discharge 
of  these  two-fold  duties  it  became  necessary  to  pass  Ela's 
door,  and  when  about  to  do  so  she  stepped  into  his  room  to 
ask  him  to  make  a  subscription  in  aid  of  her  church,  when 
he  presented  the  plat  for  her  signature,  and  she  signed  it. 
On  subsequent  reflection  she  became  dissatisfied  with  having 
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signed  the  plat,  and  next  morning  requested  Ela  to  take  her 
name  from  it.  He  proceeded  no  further  with  the  plat,  and 
there  is  no  pretense  that  appellant,  or  any  one  else,  has  ever 
been  led  to  act  in  a  way  they  would  not  otherwise  have  acted, 
upon  the  faith  of  appellee's  signature.  To  take  this  party's 
property  away,  or  to  close  her  mouth  as  to  the  truth  in  regard 
to  the  title,  because  of  such  an  act,  would  bring  the  law  into 
just  and  great  reproach.  What  the  truth  was  in  regard  to 
this  line,  and  whether  appellee  knowingly  and  deliberately 
signed  this  plat,  were  proper  questions  for  the  jury,  and  upon 
which  they  have  passed  after  hearing  all  the  evidence  that 
could  be  adduced  on  either  side,  and  no  artificial  rule  of  law 
compelled  them  to  believe  in  regard  to  it  contrary  to  their 
senses.  •  / 

The  conversation  with  the  Hodges  is  not  recollected  by 
appellee  as  it  is  by  them.  She  says  she  was  talking  about 
the  line  back  of  her  lot  and  east  of  her  house,  and  not 
about  the  line  south  of  her  lot.  The  conversation,  at  best, 
appears  to  have  been  but  casual.  Appellee  was  not  doing, 
nor  required  to  do,  any  act  in  regard  to  her  property,  and  it 
does  not  appear  that  she  was  apprized  that  any  importance 
would  attach  to  her  answers.  All  the  circumstances  con- 
sidered, it  is  quite  probable  the  parties  misunderstood  each 
other,  and  we  think  the  jury  might  well  have  so  concluded. 
The  declaration  testified  to  by  appellant  is  denied  by  appel- 
lee. We  need  but  repeat,  the  effect  of  all  the  evidence  upon 
the  question  of  possession  was  for  the  jury,  and  we  do  not 
feel  warranted  in  saying  they  palpably  erred  in  that  regard. 

If,  as  appellee  testifies,  this  strip  was  by  her  permission 
used,  in  connection  with  other  property  adjoining  it  on  the 
south,  as  a  common  driveway,  by  others  and  also  by  herself, 
her  possession  was  not  thereby  impaired.  Under  such  cir- 
cumstances their  use  of  the  strip  is  not  adverse  to,  but 
strictly  in  subordination  to,  her  right  of  possession. 

16—104  III. 
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Appellant  proposed  to  prove  by  a  witness  that  once,  while 
he  and  one  Hodge  were  looking  at  the  property  in  dispute, 
witness  proposed  to  buy  it  of  Hodge,  but  Hodge  declined  to 
sell  it,  for  the  reason  that  he  wanted  it  for  a  driveway ;  but 
the  court,  on  objection  of  appellee,  refused  to  admit  the  evi- 
dence, and  this  ruling  is  now  urged  as  error.  It  is  patent 
that  this  evidence  was  not  admissible  on  the  ground  that  it 
was  a  part  of  the  res  gestce,  nor  on  the  ground  that  it  was 
a  declaration  against  interest;  and  the  only  other  ground 
of  which  we  are  aware  upon  which  it  might  be  plausibly 
claimed  that  it  was  admissible,  is,  that  it  was  the  declaration 
of  a  party  in  possession  as  to  the  boundary  line  between 
himself  and  another.  (See  Noble  v.  Chrisman,  88  111.  186.) 
But  it  was  not  shown  there  was  any  dispute,  then,  in  regard 
to  the  boundary  line  between  Hodge  and  appellee,  nor  is  it 
entirely  clear  that  Hodge  was  then  in  possession,  as  owner, 
of  any  ground  lying  on  that  side  of  appellee's  property.  But 
be  that  as  it  may,  the  effect  of  the  proposed  evidence  is  not 
to  settle  a  boundary  line,  but  to  give  title, — not  to  prove 
where  the  boundary  line  between  Hodge  and  appellee  was, 
but  that  Hodge  owned  the  property  in  controversy. 

The  first  payment  for  taxes  made  by  appellee  under  her 
deed,  was  February  13,  1865.  She  then  paid  the  taxes  for 
1864,  which  were  not  due  until  after  she  received  her  deed. 
On  January  14,  1866,  she  paid  the  taxes  for  1865,  and  on 
February  11,  1867,  she  paid  the  taxes  for  1866.  In  each  of 
the  receipts  for  these  payments  the  property  is  described  as 
"North  side,  S.  W.  J  of  block  2,  Miller,  Foster  and  others' 
addition  to  Bloomington. "  On  March  10,  1868,  she  paid 
the  taxes  for  1867;  March  30,  1869,  she  paid  the  taxes  for 
1868;  January  31,  1870,  she  paid  the  taxes  for  1869;  Feb- 
ruary 21,  1871,  she  paid  the  taxes  for  1870;  and  March  27, 
1872,  she  paid  the  taxes  for  1871.  In  each  of  these  receipts 
the  property  is  described  as  lot  4,  block  2,  Miller,  Foster  and 
others'  addition  to  Bloomington.    Appellee  testifies  that  dur- 
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ing  these  years,  and  for  subsequent  years,  she  paid  all  the 
taxes  assessed  on  the  ground  she  claims  and  then  occupied. 

But  counsel  insist  the. payments  made  in  1865,  1866,  and 
1867,  were  void  because  of  the  indefinite  and  imperfect 
description  of  the  property.  We  can  not  concur  in  this  view. 
It  is  not  denied  that  if  the  description  had  been  "north  half" 
instead  of  "north  side,"  it  would  have  been  sufficient,  and 
included  the  property  in  controversy.  In  Chiniquy  v.  People, 
78  111.  570,  we  held  that  the  words  "east  end"  meant  "east 
half, "  and  there  is  obviously  equal  or  greater  propriety  in 
here  holding  that  the  word  "side"  means  "half."  The  word 
"side"  is,  undoubtedly,  often  used  to  express  the  idea  of  a 
line,  edge  or  surface,  but  it  is  also  sometimes  used  to  express 
the  half  or  part  lying  on  one  side  or  the  other  of  a  central 
line,  either  actual  or  imaginary,  drawn  through  a  body,  and 
it  depends  entirely  upon  the  context  whether  one  meaning  or 
the  other  be  intended.  Thus,  "right  side  of  the  body, "  used 
in  contradistinction  to  the  left  side,  clearly  means  "right 
half."  Thus,  Webster,  in  his  Unabridged  Dictionary,  gives 
as  the  fourth  definition  of  the  noun  "side:"  "One-half  of 
the  body  (human  or  otherwise)  considered  as  opposite  to  the 
other  half ;  especially  one  of  the  halves  of  the  body  lying  on 
either  side  of  the  mesial  plane, — that  is,  of  a  plane  passing 
from  front  to  back  through  the  spine."  It  may  be  admitted 
"north  side"  is  an  awkward  and  inapt  way  of  describing  the 
"north  half,"  but,  in  cases  like  the  present,  mathematical 
certainty  is  not  indispensable,  and  descriptions  are  not  to  be 
rejected  merely  because  they  are  awkwardly  or  inaptly  ex- 
pressed. If,  taking  the  language  in  the  connection  in  which 
it  is  used,  the  meaning  is  reasonably  clear  to  the  ordinary 
apprehension,  it  is  sufficient. 

In  construing  this  language  we  must  commence  with  the 
idea  that  the  intention  in  using  it  was  to  describe  a  definite 
and  tangible  part  of  the  designated  lot,  for  the  purpose  was 
to  designate,— point  out  specifically, — property  against  which 
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taxes  could  be  extended,  and  from  which  they  could  be  col- 
'  lected  by  its  sale.  Manifestly,  a  line,  edge  or  verge  conveys 
no  idea  of  property,  and  so,  it  is  believed,  it  would  be  gen- 
erally understood  they  could  not  have  been  intended.  To 
embrace  property,  width  as  well  as  length  was  indispensable ; 
and,  this  being  conceded,  it  must  follow  that  the  "north 
half, "  or  width  from  the  north  line  to  the  central  east  and 
west  line,  was  intended,  for  there  is  no  possible  intermediate 
limit,  and  width,  without  tangible  and  definite  limit,  is  as 
meaningless,  in  describing  property,  as  is  a  single  straight 
line.  If  it  be  said  A  owns  the  north  side  of  a  given  field, 
and  B  owns  the  south  side  of  it,  it  is  believed  it  will  be  uni- 
versally understood  that  A  and  B  own  the  whole  field.  No 
definite  space  is  left  to  be  occupied  by  any  one  else.  In  such 
case  no  one  could  doubt  where  is  the  dividing  line  between 
A  and  B.  It  can  be  nowhere  else  than  an  east  and  west 
line,  drawn  through  the  center  of  the  field,  dividing  it  into 
halves.  The  only  difference  here  is,  while  the  "north  side" 
is  expressed,  its  opposite  or  counterpart,  "south  side,"  is  not 
expressed.  If  both  were  expressed  in  juxtaposition,  there 
could  be  no  doubt.  How,  then,  can  there  be  here  reasonable 
doubt  ?  From  that  which  is  expressed,  and  as  expressed,  it 
is  clear  its  use  is  in  implied  juxtaposition  to  that  which  is 
not  expressed, — that  is,  to  say  "north  side,"  implies  a  "south 
side, "  and,  used  to  indicate  width  as  well  as  length,  the  two 
necessarily  imply  an  entire  definite  surface.  We  are  satis- 
fied no  violence  is  done  to  the  language,  and  that  justice  will 
best  be  promoted  by  holding  that  "north  side,"  in  the  con- 
nection in  which  the  words  are  here  used,  means  "north 
half." 

After  the  payment  of  1867  the  assessments  were  made, 
and  the  taxes  paid,  in  accordance  with  an  assessor's  plat,  to 
which,  so  far  as  affects  the  present  case,  we  perceive  no  sub- 
stantial objection,  and  so  we  conclude,  especially  when  the 
parol  evidence  showing  an  actual  payment  of  taxes  upon  the 
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property  possessed  by  appellee  is  taken  into  consideration, 
the  proof  of  payment  of  taxes  is  sufficient. 

The  rulings  of  the  court  in  regard  to  the  instructions  are, 
in  some  respects,  not  entirely  free  from  critical  objection, 
but  we  perceive  no  error  in  that  regard  which,  after  a  full 
and  careful  consideration  of  the  entire  record,  ought,  in  our 
opinion,  to  authorize  a  reversal.  Assuming,  as  has  been 
seen,  we  think  the  evidence  warrants  that  the  proof  of  pay- 
ment of  taxes  and  possession  is  ample,  the  verdict  below  is 
clearly  right,  and  under  no  proper  instructions  ought  a 
different  result  to  have  been  reached. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Benjamin  Harrison  et  al.  Admrs. 

v. 

Samuel  W.  Lindley. 

Filed  at  Springfield  September  28,  1882. 

Pleading  and  evidence — as  to  claim  against  an  estate,  alleged  to 
arise  "as  per  contract."  On  a  claim  filed  in  the  county  court,  against  an 
estate  of  a  deceased  person,  for  work  and  labor  done,  and  for  boarding,  care, 
and  money  expended  "as  per  contract,"  a  recovery  may  be  had  upon  an 
implied  contract.  On  proof  of  such  services,  etc.,  under  circumstances 
showing  they  were  not  mere  gifts,  a  recovery  may  be  had  without  proof  of  a 
special  contract  for  the  payment. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Edgar  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  T.  J.  Golden,  and  Mr.  E.  Callahan,  for  the  appellants : 
The  claim  in  writing  first  filed  was  abandoned  by  appel- 
lee resorting  to  the  amended  claim  filed  September  6,  1880. 
They  both  can  not  stand  as  claims  against  the  estate.     The 
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first  rests  the  theory  of  recovery  upon  an  implied  liability, 
and  the  second  upon  an  express  contract,  except  as  to  three 
items.  The  statute  provides  that  a  "claimant  shall  produce 
his  claim  in  writing, "  and  "the  case  shall  be  tried  and  deter- 
mined as  in  other  suits  at  law."  Eev.  Stat.  chap.  3,  sec.  60. 
The  "claim  in  writing"  takes  the  place  of  a  declaration,  and 
the  allegations  and  proofs  must  correspond.  Brock  v.  Slaten, 
82  111.  282 ;  Russell  v.  Hubbard,  59  id.  335. 

When  the  declaration  is  upon  a  special  contract,  the  alle- 
gations and  proofs  must  correspond.  Mastin  v.  Toucray,  2 
Scam.  216 ;  Chicago  and  Alton  R.  R.  Co.  v.  Michie,  83  111. 
427;  Tracy  v.  Rogers,  69  id.  662;  Wheeler  v.  Reed,  36  id.  81. 

In  the  case  at  bar,  the  appellee,  on  the  trial,  not  only 
departed  from  the  character  of  his  claim,  in  the  evidence 
adduced,  but  at  his  instance  the  court  followed  the  departure 
in  the  instructions,  which  were  properly  excepted  to. 

Mr.  S.  S.  Whitehead,  for  the  appellee : 

The  objection  to  the  amendment  of  the  claim  came  too 
late  in  the  Appellate  Court,  and  certainly  is  too  late  in  this 
court.  Schlenker  v.  Riley,  3  Scam.  483 ;  husk  v.  Cassell,  25 
111.  209 ;  Illinois  Central  R.  R.  Co.  v.  Simmons,  38  id.  242 ; 
Compton  v.  The  People,  86  id.  176 ;  Demesmey  v.  Gravelin, 
56  id.  93. 

But  the  amended  claim  was  properly  filed,  and  it  was  dis- 
cretionary with  the  court.  Jackson  v.  Warren,  32  111.  331 ; 
State  Bank  v.  Buckmaster,  Breese,  133 ;  Miller  v.  Metzger,  16 
111.  390;  Brown  v.  Smith,  24  id.  196. 

There  is  no  claim  by  appellee  of  an  express  contract  be- 
tween the  decedent  and  him  for  his  services  before  his  mar- 
riage, and  the  proof  of  the  value  of  his  services  after  the 
express  contract  was  made,  fully  sustains  the  amended  claim 
for  such  services  in  their  nature  and  amount.  There  is  no 
variance  between  the  claim  and  the  proof,  and  if  there  was 
anything  lacking  in  the  form  of  the  complaint,  it  was  cured 
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by  the  verdict.  Kelsey  v.  Lamb,  21  111.  559  ;  Brazzle  v.  Usher, 
Breese,  (Beecher's  ech)  35 ;  GraJiam  v.  Dixon,  3  Scam.  115 ; 
Burst  v.  Wayne,  13  111.  599. 

Messrs.  Sellar  &  Dole,  also  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  controversy  arising  out  of  a  claim,  by  appel- 
lee, against  the  estate  of  Henry  Harrison,  who  died  intes- 
tate March  15,  1878.  Appellants  are  administrators  of 
the  estate.  On  May  20,  1878,  the  claim  was  filed  in  the 
county  court,  for  $14,546.44.  This  claim,  at  that  time, 
was  in  the  form  of  an  itemized  account  for  work  and  labor 
done  for  deceased,  and  for  boarding,  and  care,  and  money 
expended.  In  1880,  pending  the  controversy,  the  form  of 
the  claim  was  changed,  and  the  same  amount  was  claimed 
to  have  arisen  from  the  same  source  "as  per  contract" 
made  with  the  deceased.  The  case  was  taken  to  the  circuit 
court,  where  there  were  three  trials,  the  verdict  at  each  trial 
being  for  the  claimant.  Two  new  trials  were  granted  by  the 
circuit  court,  but  that  court  refused  to  set  aside  the  verdict 
at  the  last  trial,  and  judgment  was  given  for  the  claimant. 
The  administrators  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  circuit  court  was  affirmed.  From  the 
judgment  of  the  Appellate  Court  the  administrators  appeal 
to  this  court. 

To  reverse  the  judgment,  appellants  insist  that  the  court 
erred  in  charging  the  jury.  The  instructions  were  numerous, 
and  several  instructions  asked  by  appellants  were  refused. 
It  is  not  deemed  necessary  to  discuss  each  instruction  sepa- 
rately. It  is  insisted  that  under  the  claim,  as  amended,  no 
recovery  could  be  had  unless  a  special  contract  was  proven, 
and  that  it  was  error  to  charge  the  jury  that  a  recovery 
might  be  had  upon  an  implied  contract.  I  do  not  think  that 
the  statute,  in  requiring  claims  against  estates  to  be  filed  in 
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writing,  was  intended  to  introduce  such  strictness  in  the  trial 
of  such  claims.  No  special  pleading  is  required  in  such 
cases.  Where  the  claim  is  for  services,  care,  goods  fur- 
nished, and  the  like,  claimed  to  have  been  furnished  under  a 
contract,  and  on  the  trial  the  performance  of  the  services,  or 
care,  or  the  furnishing  of  the  goods,  is  proven  under  such 
circumstances  as  to  show  they  were  not  mere  gifts,  it  would 
work  great  injustice  to  say  no  recovery  could  be  had  save  on 
proof  of  a  special  contract  for  the  payment.  This,  it  is 
believed,  never  was  the  rule  of  practice  in  probate  courts  in 
this  State.  The  substance  of  the  refused  instructions,  in  so 
far  as  they  lay  down  a  correct  rule,  was  given  in  other 
instructions,  and  no  wrong  was  done  appellants.  Some  of 
the  instructions  were  properly  refused,  as  simply  calling  the 
attention  to  particular  parts  of  the  testimony. 

Upon  the  whole,  we  find  no  adequate  ground  for  the  reversal 
of  the  judgment  of  the  Appellate   Court.     It   is   therefore 

affirmed. 

Judgment  affirmed. 


George  Lander 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  28,  1882. 

1.  Error — when  will  not  reverse.  This  court  will  not  reverse  a  convic- 
tion in  a  criminal  case  for  every  trivial  error,  without  regard  to  whether  it 
exerted  an  improper  influence  over  the  jury  or  not. 

2.  Instructions — their  office.  The  office  of  instructions  is  to  inform 
the  jury  what  the  law  is  relating  to  the  case  in  hand,  and  to  assist  them  in 
applying  it  to  the  evidence  before  them;  and  it  is  the  duty  of  courts  of 
review,  in  criminal  cases,  to  see  that  no  substantial  error  is  committed  in 
attempting  to  accomplish  these  objects,  which  may  prejudice  the  rights  of 
the  accused,  and  this  is  all  the  law  requires. 
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3.  Evidence — acta,  declarations  and  exclamations  of  persons  as  part 
of  the  res  gestae.  Where  it  becomes  important  to  show,  upon  the  trial  of  a 
cause,  the  occurrence  of  any  fact  or  event,  it  is  competent  and  proper  to  also 
show  any  accompanying  act,  declaration  or  exclamation  which  relates  to,  or 
is  explanatory  of,  such  fact  or  event.  Such  acts,  declarations  or  exclama- 
tions are  known  as  res  gestaz. 

4.  On  the  trial  of  one  upon  a  charge  of  rape,  two  witnesses  were  called 
who  were  near  by  and  witnessed  the  perpetration  of  the  offence,  and  who 
testified  they  saw  and  readily  recognized  the  accused  near  the  scene  of  the 
transaction  on  the  next  day  thereafter,  and  that  one  called  the  attention  of 
the  other  to  the  accused,  exclaiming,  "There  goes  the  man!"  and  that  the 
other  replied,  "Yes,  there  he  goes."  The  defendant  objected  to  the  witnesses 
repeating  their  exclamations  made  at  the  time,  but  the  court  permitted  the 
same:     Held,  no  error. 

5.  The  true  test  of  the  admissibility  of  such  testimony  is,  that  the  act, 
declaration  or  exclamation  must  be  so  intimately  interwoven  with  the  princi- 
pal fact  or  event  which  it  characterizes,  as  to  be  regarded  a  part  of  the  trans- 
action itself,  and  also  to  clearly  negative  any  premeditation  or  purpose  to 
manufacture  testimony. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Albert  G.  Webber,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  December  term,  1881,  of  the  Macon  county  circuit 
court,  George  Lander,  plaintiff  in  error,  was  tried  and  con- 
victed of  the  crime  of  rape  upon  the  person  of  Mary  Sturgis, 
and  was  duly  sentenced  to  the  penitentiary  for  a  period  of 
twenty-five  years,  in  pursuance  of  the  verdict  of  the  jury, 
and  the  accused  brings  the  case  here  for  review,  and  asks  a 
reversal  on  several  grounds,  but  chiefly  because  the  evidence 
does  not,  as  is  alleged,  sustain  the  conviction. 

It  is  first  objected  the  court  erred  in  the  giving,  refusing 
and  modification  of  instructions.  It  is  seldom  instructions 
prepared  in  the  hurry  and  excitement  of  a  trial  are  drawn 
with  perfect  accuracy,  and  it  is  conceded  they  were  not  in 
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the  present  case.  We  are  of  opinion,  however,  none  of  the 
errors  complained  of  are  of  such  a  character  as  to  have  pos- 
sibly prejudiced  the  rights  of  the  accused.  To  reverse  for 
every  trivial  error,  without  regard  to  whether  it  exerted  an 
improper  influence  over  the  jury  or  not,  would  render  our 
Criminal  Code  practically  inoperative.  The  office  of  instruc- 
tions is  to  inform  the  jury  what  the  law  is  relating  to  the 
case  in  hand,  and  to  assist  them  in  applying  it  to  the  evi- 
dence before  them,  and  it  is  the  duty  of  courts  of  review,  in 
criminal  cases,  to  see  that  no  substantial  error  is  committed, 
in  attempting  to  accomplish  these  objects,  which  may  possi- 
bly prejudice  the  rights  of  the  accused,  and  this  is  all  the 
law  requires.  Without  going  into  details,  we  may  say,  in 
general  terms,  that  we  have  carefully  examined  the  instruc- 
tions, and  the  several  objections  urged  against  them,  and 
the  action  of  the  court  with  respect  to  them,  and  are  unable 
to  perceive  anything  which,  in  our  judgment,  requires  a 
reversal  of  the  case.  Taking  the  instructions  as  a  whole,  we 
think  they  fairly  present  the  law  applicable  to  the  case,  and 
that  there  is  no  just  cause  to  complain  on  the  grounds 
suggested. 

The  real  and  vital  question  in  the  case  is,  as  is  conceded 
by  counsel  for  plaintiff  in  error,  does  the  evidence  sustain 
the  conviction.  That  a  rape  was  committed  by  some  one 
upon  Mary  Sturgis,  as  charged  in  the  indictment,  is  proved 
by  the  positive  testimony  of  Minnie  Blentz,  Hattie  Moore, 
Charlie  Gouker,  Warren  Marthland,  and  Mary  Sturgis  her- 
self, all  of  whom  were,  as  they  testify,  eye  witnesses  to  the 
fact.  Indeed,  there  is  no  contention  on  this  question.  It  is 
conceded  the  corpus  delicti  is  fully  established,  the  only  con- 
troversy being  as  to  whether  the  perpetrator  of  the  offence 
and  the  accused  are  the  same  person,  and  to  this  question  of 
identity  most  of  the  evidence  is  directed.  The  offence  was 
committed  at  a  place  called  the  "Levee, "  near  the  Wabash 
railroad  track,  in  the  city  of  Decatur,  about  five  o'clock  of  the 
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afternoon  of  the  3d  of  June,  1881.  As  the  evidence  offered 
on  behalf  of  the  accused  is  embraced  in  a  small  compass,  we 
will,  for  the  sake  of  convenience,  consider  it  first. 

Joseph  Siegler,  who  resides  about  nine  miles  south-west  of 
Decatur,  testifies  that  the  accused,  who  had  previously  been 
working  for  him,  left  his  house  early  on  the  morning  of  the 
day  the  offence  was  committed ;  that  he  left  because  he  did 
not  need  a  hand  by  the  month ;  that  he  had  been  harvesting 
for  him  two  days ;  that  the  defendant  wore  about  the  same 
chin-whiskers  then  that  he  did  at  the  time  of  the  trial ;  that 
the  defendant's  hat  and  clothes  were  the  same  that  were 
worn  by  him  at  witness'  house.  Mrs.  Eobert  Cullen  testi- 
fied: "I  was  at  Mrs.  Sturgis'  house  when  the  prisoner  was 
brought  here  by  Dave  Sturgis,  and  heard  Mrs.  Sturgis  say 
then,  that  if  this  (pointing  to  the  prisoner)  was  the  same 
man,  he  had  cut  off  and  colored  his  whiskers,  and  changed 
his  overalls,  since  yesterday.  She  said  the  man  who  out- 
raged her  wore  striped  overalls.  I  had  the  prisoner  brought 
back  into  the  house,  and  we  searched  for  striped  overalls, 
but  did  not  find  any."  On  cross-examination  she  further 
says :  "I  can  not  prove  the  exact  words  used  by  Mrs.  Stur- 
gis, and  don't  remember  just  all  she  said  about  the  whiskers 
and  striped  overalls.  The  conversation  I  refer  to  was  not 
when  Dave  Sturgis  brought  the  prisoner  to  the  house,  but 
was  on  the  evening  of  the  rape,  when  Kate  Mitchell  and 
myself  were  present."  Mrs.  Mitchell  testifies  that  Mrs.  Stur- 
gis stated,  on  the  evening  of  the  rape,  that  the  man  who 
ravished  her  wore  striped,  overalls,  and  had  light,  sandy 
whiskers,  with  some  gray  hairs  in  them.  Sandy  Kogan  and 
Isaac  Eogan,  who  are  barbers,  swear  that  the  accused  was  at 
their  shop  about  eleven  o'clock  A.  M.  of  the  day  the  offence 
was  committed,  and  that  his  whiskers  were  then  about  as 
short  and  dark  as  they  were  on  the  following  day,  when  he 
was  under  arrest.  The  accused  was  also  examined  in  his 
own  behalf.     He  denies  all  connection  with  the  offence,  and 
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gives  rather  a  lengthy  account  of  himself  and  of  his  where- 
abouts, both  before  and  after  the  perpetration  of  the  crime, 
and  of  the  particulars  of  the  arrest,  and  what  occurred  while 
in  charge  of  Sturgis,  who  arrested  him,  which  requires  no 
special  notice,  as  it  has  no  material  bearing  on  the  vital 
question  of  identity.  Some  evidence  was  also  offered  in  his 
behalf  with  the  view  of  establishing  an  alibi,  but  it  is  so 
manifestly  insufficient  for  that  purpose  we  attach  no  import- 
ance to  it.  It  is  clear,  from  the  weight  of  testimony,  the 
accused  was  in  the  immediate  vicinity  of  the  place  where  the 
offence  was  committed,  about  the  time  of  its  perpetration, 
and  that  he  was  not  therefore  without  an  opportunity  of 
committing  the  crime,  provided  he  had  the  inclination  to 
do  so. 

It  will  be  perceived  the  whole  of  the  testimony  on  the 
part  of  the  accused  was  offered  with  the  view  of  showing 
the  description  which  Mrs.  Sturgis  gave,  on  the  day  of  the 
occurrence,  of  the  whiskers '  and  overalls  of  the  party  who 
committed  the  assault  upon  her,  does  not  correspond  with 
the  whiskers  and  overalls  of  the  accused  as  they  were  shown 
to  be  on  the  trial,  both  before  and  after  the  commission 
of  the  offence,  and  upon  this  question, — if  we  include  the 
accused, — the  weight  of  evidence,  so  far  as  it  depends  upon 
the  number  of  witnesses,  is  clearly  with  the  plaintiff  in  error. 
Yet  we  do  not  attach  the  same  importance  to  this  fact,  even 
if  it  had  been  established  beyond  all  question,  that  counsel 
for  the  accused  does.  It  does  not  necessarily  or  logically 
follow  the  accused  is  innocent,  because  the  prosecutrix's 
description  of  him  or  his  clothing  turned  out  to  be  incorrect. 
In  view  of  her  extreme  age, — she  being  then  seventy-one 
years  old, — and  the  suddenness  and  violence  of  the  assault 
made  upon  her,  which,  as  the  evidence  shows,  greatly  stunned 
her,  and  almost  deprived  her  of  her  senses,  we  can  well  see 
how  her  recollection  might  be  at  fault  about  a  matter  of  this 
kind.     And  if  the  identity  of  the  accused  depended  upon  her 
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testimony  alone,  although  she  positively  identified  him,  we 
should,  under  the  circumstances  stated,  feel  great  hesitancy 
in  sustaining  the  conviction,  if,  indeed,  we  could  do  so  at  all.. 
But  the  identity  of  the  accused  does  not  depend  upon  her 
testimony  alone, — far  from  it.  The  account  which  she  gives 
of  the  affair  is  as  follows :  "My  name  is  Mary  Sturgis.  I 
am  seventy-one  years  of  age.  On  the  afternoon  of  June  3, 
1881,  I  was  going  out  home,  and  got  on  the  Wahash  railroad 
track  at  or  near  a  place  in  Decatur  called  the  'Levee.'  A  man 
passed  by  me,  and  brushed  against  me  as  he  passed.  He  was 
going  west  on  the  track,  and  he  went  on  until  he  got  past 
Blentz'  house,  and  there  sat  down  upon  the  tracji.  Just  as 
I  came  up  to  where  he  was,  a  train  came  up  rapidly,  going 
east.  He  said,  'Look  out  for  the  train,'  and  stepped  off  on 
the  north  side  of  the  track,  and  I  on  the  south  side.  When 
the  train  had  passed  me  I  stepped  on  the  track  again,  and 
the  man  came  up  at  me  with  his  pants  unbuttoned.  He 
caught  me  by  the  arm  and  threw  me  down  with  great  vio- 
lence, on  my  back,  by  the  side  of  the  track.  I  think  I  struck 
on  some  ties  that  were  piled  up  near  the  track,  and  two  of 
my  ribs  on  my  left  side  seemed  to  have  been  broken  loose 
from  my  backbone  by  the  fall.  I  was  very  much  stunned 
by  the  fall,  and  rendered  almost  incapable  of  resistance. 
Still  I  resisted  as  much  as  I  could.  The  man  pulled  up  my 
clothes,  and  then  placed  his  hand  on  my  breast  and  pushed 
down  so  hard  that  I  could  scarcely  breathe.  When  I  opened 
my  mouth  to  scream  he  placed  one  hand  on  my  mouth.  He 
laid  with  his  whole  weight  on  my  body,  and  had  actual 
sexual  intercourse  with  me.  This  was  done  with  great  force 
and  violence.  I  resisted  all  I  could,  but  my  legs  seemed 
paralyzed.  The  whole  thing  was  done  forcibly,  and  against 
my  will. "  Being  asked  if  she  could  identify  the  person  who 
committed  the  assault  upon  her,  she  pointed  out  the  prisoner, 
saying,  "That  is  the  man."  On  cross-examination  she  said 
further:   "I  did  not  say,  when  this  man  was  brought  to  my 
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house  next  day  by  my  son  David,  in  the  presence  of  the  pris- 
oner, Mrs.  Katie  Mitchell  and  Mrs.  Robert  Cullen,  that  if  he 
was  the  same  man  he  had  changed  his  whiskers  by  cutting 
them  off  and  coloring  them,  and  that  he  had  also  changed 
his  overalls,  and  put  on  these  brown  ones  instead  of  the 
striped  ones  that  he  wore  the  day  before."  And  in  this 
statement  she  is  corroborated  by  David  Sturgis,  though  con- 
tradicted, as  we  have  already  seen,  by  Mrs.  Cullen  and  Mrs. 
Mitchell,  and  also  by  the  accused. 

Hattie  Moore  testifies :  "I  was  with  Minnie  Blentz,  and 
saw  Mrs.  Sturgis  lying  at  the  side  of  the  railroad  track.  It 
was  between  four  and  five  o'clock  in  the  afternoon,  and 
about  two  miles  from  the  depot.  I  saw  a  man  on  his  knees 
over  her,  and  as  he  got  up  he  made  a  motion  with  his  hands 
as  if  pulling  down  her  clothes.  I  was  twenty-five  yards  away 
from  them.  We  hallooed,  then  he  got  up,  dumb  the  fence, 
and  ran  into  the  woods.  Mrs.  Sturgis  sat  there  about  five 
minutes,  when  she  was  helped  home  by  Charley  Athons. 
She  seemed  in  great  pain  and  distress,  and  complained  of 
being  internally  injured.  The  next  day  Minnie  Blentz  called 
me  to  the  window  of  her  house  and  pointed  to  a  man  going 
west  on  the  railroad,  and  said,  'There  goes  the  man.'  I 
said,  'Yes,  there  he  goes.'  The  man  we  saw  was  this  defend- 
ant. About  two  hours  afterward  Dave  Sturgis  brought  the 
defendant  to  Blentz's  house,  and  I  recognized  him  as  being 
the  man  I  saw  the  morning  before  with  Mrs.  Sturgis.  The 
defendant  is  the  man  I  saw  with  Mrs.  Sturgis.  I  recognized 
him  by  his  general  appearance,  and  by  these  clothes.  The 
clothes  here  before  me  are  the  same  he  had  on  that  day,  and 
the  hat  is  the  same."  It  was  admitted  by  defendant's  coum 
sel  the  clothes  referred  to  by  the  witness,  then  lying  on  the 
floor  before  the  witness,  were  the  same  clothes  that  defendant 
had  on,  or  wore,  on  the  day  of  his  arrest,  and  the  same  that 
he  wore  when  he  left  Siegler's  house  on  the  morning  of  the 
third  day  of  June.     On  cross-examination  the  witness  further 
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said :  "I  am  fifteen  years  old.  I  never  saw  the  man  who 
outraged  Mrs.  Sturgis  before  I  saw  him  with  her  then.  I 
did  not  see  his  eyes,  or  the  features  of  his  face,  then, — only 
saw  the  side  of  his  face  while  he  was  getting  up  and  running 
away.  I  was  not  nearer  than  twenty-five  yards  to  him  then. 
I  saw  some  men  at  that  season  of  the  year  wearing  large 
straw  hats  and  brown  overalls,  like  those  now  before  me  (the 
prisoner's),  going  out  over  the  same  railroad  track.  I  do  not 
remember  any  particular  thing  or  mark  about  the  man:s 
overalls  or  jacket  on  the  day  of  the  rape, — only  remember 
the  narrow  black  band  on  the  hat.  I  have  seen  many  large 
hats  like  that  one,  but  never  saw  any  other  with  a  narrow 
black  band  on  like  that  one." 

Minnie  Blentz,  spoken  of  by  the  last  witness  as  being  in 
company  with  her  at  the  time  of  the  assault,  testifies  sub- 
stantially to  the  same  facts  sworn  to  by  Hattie  Moore. 
Charley  Gouker  and  Warren  Marthland  were  also  examined 
on  behalf  of  the  People,  both  of  whom  testify  they  were  near 
the  place  testified  to  by  the  prosecutrix,  and  saw  the  assault 
made  upon  her ;  and  while  they  did  not  get  a  fair  view  of 
the  assailant's  face,  yet,  from  his  general  appearance,  they 
give  it  as  their  opinion  the  accused  is  the  same  person. 
They  further  testify  that  when  requested  by  the  State's  Attor- 
ney to  pick  him  out  from  a  number  of  other  persons  seated 
on  the  opposite  side  of  the  bar,  they  were  able  to  do  so. 

Thus  we  see  four  persons,  besides  the  prosecutrix,  unim- 
peached  and  unimpeachable,,  so  far  as  the  record  shows,  who 
were  eye  witnesses  of  the  assault,  swearing,  to  the  best  of 
their  opinion,  the  accused  is  the  perpetrator  of  the  offence, 
and  this  is  denied  by  no  one  other  than  the  accused  himself. 
Under  these  circumstances  we  are  of  opinion  the  jury  were 
fully  warranted  in  reaching  the  conclusion  they  did. 

As  already  appears  from  the  testimony  of  Minnie  Blentz 
and  Hattie  Moore,  the  accused,  on  the  day  following  the 
assault,  was  passing  near  the  place  where  it  happened,  when 
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the  former,  calling  the  attention  of  the  latter  to  the  accused, 
exclaimed,  "There  goes  the  man"  the  other  replying,  "Yes, 
there  he  goes,"  and  the  court,  against  the  objections  of  the 
defendant,  permitted  the  witnesses,  in  giving  an  account  of 
the  transaction,  to  repeat  these  exclamations,  made  at  the 
time  by  the  witnesses,  and  this  is  assigned  for  error.  We  do 
not  think  the  point  well  taken.  It  is  a  well  settled  principle 
in  the  law  of  evidence,  that  whenever  it  becomes  important 
to  show,  upon  the  trial  of  a  cause,  the  occurrence  of  any  fact 
or  event,  it  is  competent  and  proper  to  also  show  any  accom- 
panying act,  declaration  or  exclamation  which  relates  to,  or 
is  explanatory  of,  such  fact  or  event.  Such  acts,  declara- 
tions or  exclamations  are  known  to  the  law  as  res  gestce.  It 
is  not  questioned  that  it  was  perfectly  competent  to  show 
that  the  witnesses  saw  and  readily  recognized  the  accused, 
near  the  scene  of  the  transaction,  on  the  following  clay,  as 
testified  to  by  them,  and  it  must  be  admitted  the  spontaneous 
exclamation,  "There  goes  the  man,"  with  the  response,  "Yes, 
there  he  goes,"  is  highly  characteristic  of  the  fact  of  their 
recognition.  The  true  test,  in  all  cases,  by  which  the  admis- 
sibility of  such  testimony  is  determined,  is,  the  act,  declara- 
tion or  exclamation  must  be  so  intimately  interwoven  or 
connected  with  the  principal  fact  or  event  which  it  charac- 
terizes, as  to  be  regarded  a  part  of  the  transaction  itself,  and 
also  to  clearly  negative  any  premeditation  or  purpose  to  man- 
ufacture testimony,  and  we  are  of  opinion  the  circumstances 
of  this  case  clearly  bring  it  within  the  rule. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 

will  be  affirmed. 

Judgment  affirmed. 
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St.  Louis,  Jacksonville  and  Chicago  Kailroad  Company 

v. 
Juliet  M.  Mathers. 

Filed  at  Springfield  September  28,  1882. 

1.  Chanceey — illegal  contract  will  not  be  enforced.  Where  property  is 
conveyed  to  trustees  in  trust,  for  the  benefit  of  a  railroad  company,  under  a 
contract  which  is  contrary  to  public  policy,  and  illegal,  a  court  of  equity  will 
not  aid  either  party  in  any  effort  he  may  make  to  reap  the  benefits  which  may 
flow  from  such  illegal  contract. 

2.  So,  where  the  owner  of  lots  conveyed  the  same  in  trust,  for  the  benefit 
of  a  railroad  company,  in  consideration  of  the  illegal  agreement  of  the  com- 
pany not  to  establish  any  depot  or  station  within  three  miles  of  a  certain  place 
on  its  road,  and  the  trustee  afterward  reconveyed  the  property  back  to  the 
grantor,  it  was  held,  that  the  company  could  not  maintain  a  bill  to  have  the 
lots  sold  for  its  benefit,  and  have  the  same  again  conveyed  to  a  trustee  for 
its  benefit,  nor  could  it  claim  the  right  to  have  the  taxes  paid  on  the  lots 
made  a  charge  thereon  for  its  reimbursement. 

3.  In  determining  whether  a  contract  is  illegal,  the  entire  contract  on  both 
sides  will  be  considered,  and  if  the  consideration  is  illegal,  no  part  of  it  will 
be  enforced.     One  part  can  not  be  disregarded  and  the  other  enforced. 

4.  Same — reimbursing  party  for  taxes  paid  by  mistake.  If  a  party 
pays  taxes  on  land  which  belongs  to  another,  under  the  mistaken  belief  of 
ownership,  a  court  of  equity  will  not  grant  him  any  relief  by  which  he  may 
be  reimbursed  the  sum  paid. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Morgan  county;    the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Brown,  Kirby  &  Eussell,  for  the  appellant : 
The  court  below  erred  in  rendering  the  decree  dismissing 
complainant's  bill.  This  court  has  very  plainly  decided  that 
the  evidence  was  incompetent  to  affect  the  validity  of  the 
deed  of  April  25,  1860.  St.  Louis,  Jacksonville  and  Chicago 
R.  R.  Co.  v.  Mathers,  71  111.  572. 

17—104  III. 


258  St.  L.,  J.  &  C.  E.  E.  Co.  v.  Mathers.  [Sept. 

Brief  for  the  Appellee. 

A  condition  in  a  grant  which  is  contrary  to  the  policy  of 
the  law,  is  void.     Doe  clem.  Mitch-bison  v.  Carter,  8  T.  E.  61. 

If  the  condition  subsequent  be  against  the  law,  the  estate 
of  the  grantee  being  once  vested  is  not  thereby  divested,  but 
it  becomes  absolute,  and  a  court  of  equity  will  never  lend  its 
aid  to  divest  an  estate  for  the  breach  of  a  condition  subse- 
quent. 4  Kent's  Com.  (5th  ed.)  130 ;  1  Washburn  on  Eeal 
Prop.  447. 

The  court  below  should  at  least  have  charged  the  land  in 
question  with  the  taxes  paid  on  it  by  appellant.  The  rule  is, 
that  when  one,  in  good  faith,  believing  himself  to  be  the 
owner,  either  in  law  or  in  equity,  of  a  piece  of  land,  has 
made  necessary  and  valuable  improvements  thereon,  upon 
the  defeat  of  his  title  should  be  reimbursed  for  his  outlay. 
Union  Mutual  Ins.  Co.  v.  Campbell,  95  111.  267 ;  Smith  et  al. 
v.  Knpebel  et  al.  82  id.  392;  Kinney  et  al.  v.  Knoebel,  51 
id.  114. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appellee : 

The  deed  of  April  25,  1860,  and  the  resolution  of  May  2, 
1860,  are  parts  of  the  same  transaction,  and  were  construed 
together  in  St.  Louis,  Jacksonville  and  Chicago  R.  R.  Co.  v. 
Mathers,  71  111.  592. 

The  complainant  and  defendant  were  equally  involved  in 
an  unlawful  combination,  and  a  court  of  equity  will  assist 
neither.  Craft  et  al.  v.  McConoughy,  79  111.  346 ;  Jerome  v. 
Bigelow,  66  id.  452 ;  Henderson  v.  Palmer,  71  id.  579 ;  Paton 
et  al.  v.  Stewart,  78  id.  481 ;  Parsons  v.  Elby  et  al.  45  id.  232 ; 
Lyon  v.  Culbertson,  83  id.  33;  DeWolfv.  Pratt,  42  id.  148; 
1  Story's  Eq.  Jur.  sees.  297,  298. 

If  the  court  can,  upon  equitable  principles,  compel  the 
payment  of  the  sums  paid  for  taxes  by  appellant,  it  can,  on 
the  same  principles,  enforce  the  performance  of  the  contract. 
Craft  et  al.  v.  McConoughy,  79  111.  344 ;  Neustadt  v.  Phillippi, 
54  id.  309 ;  Jerome  v.  Bigelow,  66  id.  452. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  principal  facts  presented  by  this  record  were  before 
this  court  at  the  January  term,  1874,  in. the  case  of  St.  Louis, 
Jacksonville  and  Chicago  R.  R.  Co.  v.  Mathers,  reported  in 
71  111.  592.  In  the  case  cited,  Mathers  filed  a  bill  to  compel 
the  trustees,  who  held  the  legal  title  to  the  lots  in  ques- 
tion, to  convey  to  him,  on  the  ground  that  the  railroad 
company  had  disregarded  the  contract  under  which  it  ob- 
tained the  conveyance.  Since  the  decision  was  rendered,  the 
trustees,  of  their  own  accord,  conveyed  the  property  to  John 
Mathers,  and  this  bill  was  brought  by  the  railroad  company 
to  obtain  a  decree  for  a  sale  of  so  many  of  the  lots  as  may 
be  necessary  to  pay  taxes  which  have  been  advanced  by  it, 
and  to  pay  for  the  erection  of  a  freight  house,  side  track,  etc., 
and  if  any  of  the  lots  remain,  that  Mathers  be  required  to 
convey  them  to  a  trustee  to  be  designated  by  the  court.  On 
a  hearing  in  the  circuit  court,  a  decree  was  rendered  dismiss- 
ing the  bill,  which,  on  appeal,  was  affirmed  in  the  Appellate 
Court. 

The  consideration  for  the  conveyance  to  the  trustees 
named  in  the  deed  was,  that  no  depot  or  station  should  be 
established  within  three  miles  of  Ashland.  The  board  of 
directors  of  the  railroad  company  adopted  a  resolution  ac- 
cepting the  donation  of  the  property  upon  these  terms  and 
conditions.  When  the  case  was  here  before,  the  contract 
was  held  to  be  illegal  and  it  was  held  that  a  co^rt  of  equity 
would  not  lend  its  aid  to  enforce  the  performance  of  such  a 
contract.  In  deciding  the  case  it  was  said  :  "A  court  of  equity 
will  not  lend  its  aid  to  enforce  the  performance  of  a  contract 
which  appears  to  have  been  entered  into  by  both  the  con- 
tracting parties  for  the  express  purpose  of  doing  that  which 
is  illegal ;  and  where  such  a  contract  has  been  executed  by 
one  of  the  parties  by  conveying  real  estate,  a  court  of  equity 
will  not,  in  general,  interfere,  but  will  leave  the  title  to  the 
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property  where  the  parties  have  placed  it."  This  was  said 
in  the  case  when  Mathers  undertook,  by  a  bill  in  equity,  to 
obtain  a  reconveyance  of  the  property  on  the  ground  that  the 
railroad  company  had  failed  and  refused  to  abide  by  the 
agreement  under  which  the  property  was  conveyed.  Mathers 
now  has  a  deed  of  the  property,  and  the  railroad  company 
call  upon  a  court  of  equity  to  restore  the  property  back  to 
it,  or,  what  is  the  same  thing,  order  it  sold,  and  give  the  rail- 
road the  proceeds  of  such  sale.  What  was  said  when  the 
case  was  here  before,  may  with  propriety  be  said  again. 
The  same  principles  of  equity  which  controlled  before  must 
govern  now.  The  contract*  under  which  the  property  was 
conveyed  for  the  benefit  of  the  railroad  company  was  con- 
trary to  public  policy,  and  illegal,  and  a  court  of  equity  will 
not  aid  either  party  in  any  effort  they  may  make  to  reap  the 
benefits  which  may  flow  from  such  illegal  contract.  Had  the 
property  been  conveyed  to  the  railroad  company  in  such  a 
manner  that  it  could  have  converted  it  without  the  aid  of  the 
courts,  then  the  company  would  have  reaped  the  benefits  of 
the  conveyance,  although  the  contract  under  which  the  prop- 
erty was  conveyed  was  illegal ;  but  when  the  company  call 
upon  a  court  of  equity  to  assist  it  in  holding  the  property  or 
reclaiming  it,  a  different  rule  prevails.  Courts  of  equity  do 
not  assist  parties  to  enforce  illegal  contracts,  but  will  leave 
them  in  the  position  they  have  placed  themselves. 

But  it  is  suggested  that  the  resolution  of  the  railroad  com- 
pany under  which  the  conveyance  was  made  is  in  the  nature  of 
a  condition  subsequent,  and  being  void,  the  deed  took  effect 
as  an  absolute,  unconditional  conveyance,  upon  the  terms 
specified  in  the  deed,  and-  that  the  railroad  is  entitled  to 
relief  against  the  subsequent  diversion  of  the  land.  So  far  as 
this  action  is  concerned,  we  do  not  regard  it  material  whether 
the  resolution  is  to  be  considered  in  the  nature  of  a  condition 
subsequent  or  not.     The  resolution,  which  specifies  the  terms 
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and  conditions  of  the  conveyance,  is  a  part  and  parcel  of  the 
contract  under  which  the  legal  title  to  the  property  passed 
to  the  trustees, — grantees  in  the  deed  of  conveyance.  The 
complainant,  in  order  to  obtain  relief,  must  show  itself  free 
from  the  taint  of  the  illegal  contract.  This  it  can  not  do. 
It  was  not  a  purchaser  of  the  property  for  value.  It  paid 
no  consideration  for  the  property.  Its  title  came  by  and 
through  an  illegal  contract,  and  one-half  of  that  contract 
can  not  be  disregarded  and  the  other  half  enforced,  but 
when  a  court  of  equity  is  called  upon  to  grant  affirmative 
relief,  the  whole  contract  will  be  considered,  and  if  it  ap- 
pears to  be  illegal,  the  court  will  deny  relief,  and  leave  the 
parties  where  they  have  placed  themselves  by  their  illegal 
bargains. 

The  company  has  paid  taxes  on  the  property,  and  the 
amount  thus  paid,  with  interest,  it  is  contended,  ought  at 
least  to  have  been  charged  upon  the  property.  It  is  unfor- 
tunate for  the  company  that  it  has  paid  the  taxes  on  this 
property,  but  we  are  not  aware  of  any  authority  which  would 
justify  a  court  of  equity  in  making  the  amount  paid  a  charge 
on  the  land.  We  have  no  doubt  that  many  cases  have  oc- 
curred where  parties  have  paid  taxes  on  land  under  the  belief 
of  ownership,  and  it  afterwards  turned  out  that  the  land 
belonged  to  another,  and  yet  we  are  not  aware  of  any 
instance  in  which  the  party  who  has  thus  paid  out  his  money 
has  been  relieved  in  equity. 

The  decision  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Mary  C.  Preston 

v. 

Lewis  B.  Casner  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Statute  of  Frauds — verbal  contract  to  convey  land.  A  verbal 
agreement  by  a  person  to  convey  lands  to  another,  in  consideration  that  the 
latter  would  remain  with  her  family  on  the  place  of  the  former,  and  make  a 
home  there  for  the  owner  so  long  as  he  should  live,  is  within  the  Statute  of 
Frauds,  and  equity  will  not  enforce  the  same  when  there  has  been  no  per- 
formance that  will  take  the  contract  out  of  the  statute. 

2.  Trust — not  created  by  request  of  owner  to  his  heirs  to  convey  land. 
The  owner  of  lands  wrote  a  letter  to  his  brother,  who  was  a  prospective  heir 
of  such  owner,  requesting  him  and  his  sister,  on  the  owner's  death,  to  let  a 
certain  person  have  certain  of  his  land  for  her  kindness  to  him  in  sickness, 
and  desiring  them  to  see  that  his  wishes  as  to  the  bounty  be  carried  out,  and 
subsequently  wrote  another  letter  to  another  person,  showing  more  clearly 
that  the  former  letter  was  a  mere  request,  stating  in  the  last  letter  further: 
"I  give  her  my  note  for  $4000,  against  me  or  my  estate.  *  *  *  If  my 
people  refuse  to  give  her  the  property,  then  they  must  pay  the  note:"  Held, 
that  this  created  no  trust  in  respect  to  the  land  in  favor  of  the  person  to 

,  whom  the  owner  wished  it  secured,  and  being  a  mere  request  as  to  what  dis- 
position should  be  made  of  a  part  of  his  property,  it  was  obligatory  on  no  one 
to  perform  it. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  E.  Cone,  and  Mr.  S.  F.  White,  for  the  appellant: 
A  trust  was  created  by  C.  Casner  in  favor  of  appellant, 
by  which  she  has  an  equitable  estate,  and  is  entitled  to  a 
conveyance  of  the  legal  title.  4  Kent's  Com.  304,  305; 
Story's  Eq.  Jur.  sees.  972,  .973 ;  Hill  on  Trustees,  (4th  Am. 
ed.)  95,  96,  101,  144;  Kingsbury  v.  Burns ide  et  al.  58  111. 
310 ;  1  Greenleaf  on  Evidence,  sec.  257. 

Extrinsic  evidence  is  admissible  to  locate  the  land.  2  Phil- 
lips on  Evidence,  276,  277,  and  note  3 ;  1  Greenleaf  on  Evi- 
dence, sec.  286 ;  Colcord  v.  Alexander,  67  111.  581 ;   Clark  v. 
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Powers,  45  id.  283 ;  Marshall  v.  Gridley,  46  id.  247 ;  Bybee 
v.  Hageman,  66  id.  519;  Cornwell  v.  Cornwell,  91  id.  414; 
Smith  v.  Crawford,  81  id.  296 ;  Chicago  Dock  and  Canal  Co. 
v.  Kinzie,  93  id.  415. 

The  trust  is  an  executed  one,  and  requires  no  consideration 
to  uphold  it.  Hill  on  Trustees,  (4th  Am.  ed.)  142 ;  Nicol  v. 
Ogden,  29  111.  323. 

An  election  was  contemplated,  and  the  right  to  locate  the 
two  hundred  acres  given  to  appellant,  which  she  has  exer- 
cised by  her  claim  and  occupancy,  and  by  the  bill,  and  the 
trust  became  thereby  fixed  on  the  land  described.  2  Phillips 
on  Evidence,  313 ;  Cowen  &  Hill's  notes  to  same,  270,  527, 
vol.  4 ;  1  Best  on  Evidence,  (Morgan's  ed.)  426  ;  Dane's  Abr. 
363 ;  1  Sugclen  on  Vendors,  (Am.  ed.  from  9th  London  ed.) 
189;  ChoatY.  Bumham,  7  Pick.  274;  Allen  v.  Kingsbury,  16 
id.  239 ;  Hanen  v.  Brown,  7  Greenlf.  421 ;  Howie  v.  Biglow, 
10  Mass.  379. 

If  the  court  can  not  locate  the  land,  the  subject  of  trust, 
and  if  the  case  does  not  fall  within  the  doctrine  of  election, 
then  the  trust  is  not  to  fail.  But  appellant  becomes  tenant 
in  common  with  the  heirs  of  C.  Casner,  and  is  to  take  five- 
eights  of  the  east  half  of  the  section,  or  one-half  of  the  four 
hundred  acres  in  said  section,  and  may  have  relief  under 
her  general  prayer.  Freeman  on  Co-tenancy,  sec.  96,  and 
cases  there  cited ;  Smith  v.  Crawford,  81  111.  296 ;  Gill  v. 
G.  T.  M.  M.  and  T.  Co.  et  al.  92  id.  249 ;  Isaacs  v.  Steel,  3 
Gilm.  97. 

Messrs.  Nelson  &  Hundley,  and  Messrs.  Lodge  &  Houston, 
for  the  appellees : 

The  papers  relied  on  are  neither  a  contract  to  convey  land, 
a  conveyance  by  deed,  nor  a  devise,  and  as  a  matter  of  law 
do  not  create  a  trust.  At  most,  they  only  show  a  desire  of 
Casner  as  to  how  the  land  should  be  disposed  of,  and  not  a 
disposition  of  it.     4  Kent's  Com.  (4th  ed.)  304. 
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These  papers  create  neither  an  executed  nor  executory 
trust,  as  either  is  denned  by  law  writers.  4  Kent's  Com. 
.o05 ;  Perry  on  Trusts,  sees.  359,  77,  100,  102. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  for  specific  performance, 
and  was  brought  by  Mary  C.  Preston,  against  Lewis  B.  Cas- 
ner, Jemima  Bear,  and  Eleanor  Deck,  and  with  whom*  is 
impleaded  James  Preston.  It  is  alleged  in  the  original  bill 
that  Christopher  Casner,  since  deceased,  was  the  owner  of 
large  tracts  of  land,  and  among  others  the  home  place, 
consisting  of  a  large  body  of  land,  with  dwellings  and  im- 
provements situated  thereon;  that  in  April,  1876,  he  let 
complainant  into  possession  of  the  dwelling  house  and  adja- 
cent land,  upon  consideration  he  should  have  a  home  with 
complainant,  and  that  her  husband  should  have  land  to  till 
there;  that  in  March,  1880,  it  was  agreed,  if  complainant 
would  agree  to  remain  with  her  family  on  the  place,  and 
make  a  home  there  for  him  so  long  as  he  should  live,  that  he 
(Casner)  would  make  her  a  deed  in  her  own  right,  conveying 
to  her  the  house  and  two  hundred  acres  of  land,  particularly 
described,  within  nine  months  from  the  first  day  of  March, 
1880,  and  that  complainant  did  remain  on  the  place,  and 
made  a  home  for  him  until  his  death,  which  occurred  Novem- 
ber 3,  1880.  It  is  further  alleged,  Christopher  Casner  died 
intestate,  leaving  no  widow  or  any  child,  or  descendants  of 
any  child,  and  his  only  heirs  him  surviving  being  a  brother, 
Lewis  B.  Casner,  a  sister,  Jemima  Bear,  and  a  niece,  Eleanor 
Deck,  all  of  whom  are  made  defendants  to  the  bill.  The 
prayer  of  the  bill  is,  that  the  heirs  of  the  intestate  be  decreed 
to  convey  the  land  in  controversy  to  complainant,  and  for 
other  relief  concerning  the  matters  alleged  in  the  bill.  To 
this  bill  the  heirs  filed  their  answer,  in  which  they  admitted 
the  ownership  of  the  lands  in  Christopher  Casner  at  the  time 
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of  his  death,  but  denied  the  contract  and  agreement,  as 
alleged  in  the  bill,  and  pleaded  the  Statute  of  Frauds,  aver- 
ring, also,  that  complainant's  possession  and  occupancy  of 
the  premises  was  as  wife  of  defendant  Preston,  who  was  a 
tenant  of  the  intestate,  and  not  otherwise.  Afterwards,  on 
leave  given  by  the  court,  complainant  amended  her  bill,  by 
insisting  upon  an  equitable  estate  in  the  same  lands,  on  the 
ground  of  a  trust  it  is  alleged  was  created  in  her  favor  by 
Christopher  Casner,  by  his  letter  of  the  11th  of  October, 
1880,  addressed  to  his  brother,  Lewis,  and  the  paper  of  the 
18th  day  of  the  same  month,  delivered  to  complainant  her- 
self, and  by  her  retained.  Both  of  these  papers  will  be  more 
particularly  remarked  upon  further  on,  in  speaking  of  their 
contents  and  legal  effect.  To  the  amended  bill  the  heirs  also 
answered,  denying  all  the  material  allegations,  and  setting 
up  the  4th  section  of  the  Statute  of  "Frauds  and  Perjuries," 
which  is  to  the  effect  all  declarations  or  creations  of  trusts  in 
lands  must  be  manifested  by  some  writing  signed  by  the 
party  who  is  able  by  law  to  declare  such  trust,  or  by  his  last 
will  in  writing,  or  else  they  shall  be  utterly  void,  and  of  no 
effect.  On  the  hearing,  on  proofs  taken  before  the  master  in 
chancery,  and  in  open  court,  the  circuit  court  dismissed  com- 
plainant's bill,  and  now  she  brings  the  case  to  this  court  on 
appeal. 

As  respects  the  contract  set  forth  in  the  original  bill,  that 
the  intestate  would,  within  nine  months  from  a  date  men- 
tioned, convey  the  lands  to  complainant  on  account  of  the 
consideration  stated,  by  deed,  it  is  obvious  the  Statute  of 
Frauds,  which  is  pleaded  by  the  heirs,  is  a  complete  bar  to 
any  relief.  It  is  not  alleged  the  agreement  or  contract  was 
in  writing,  and  of  course  equity  will  not  enforce  a  mere  parol 
contract  for  the  conveyance  of  lands,  where  there  has  been  no 
performance  that  would  take  it  out  of  the  operation  of  the 
statute,  against  a  party  or  his  heirs  who  insist  upon  their 


266  Preston  v.  Casner  et  al.  [Sept. 

Opinion  of  the  Court. 

privilege  to  avoid  it  under  the  statute,  because  such  contract 
is  not  in  writing,  and  signed  by  the  party  to  be  charged. 

It  remains  to  be  considered  whether  the  intestate  created 
any  trust  in  the  lands  involved,  in  favor  of  complainant,  that 
is  valid  within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds.  It  seems  plain  no  trust  was  created  or  mani- 
fested in  her  favor  by  either  paper  given  in  evidence.  Treat- 
ing both  papers  as  having  been  signed  by  the  intestate,  it  will 
be  necessary  to  ascertain  their  legal  effect.  In  the  letter  of 
the  11th  of  October,  1880,  addressed  to  his  brother,  Lewis, 
he  says  he  wants  his  brother  to  see  that  complainant  gets  a 
home  where  she  resides,  and  that  he  wants  her  to  have  two 
hundred  acres,  and  he  gives  it  to  her  where  the  house  is.  It 
was  his  special  wish  that  his  brother  should  see  that  she  got 
it,  and  he  then  adds :  "I  mean  to  give  her  a  home  here,  and 
deed  it  to  her  in  her  own  name,  as  her  own  property.  This 
is  done  of  my  own  free  will,  for  her  kindness  to  me."  After 
expressing  his  great  obligations  to  complainant  for  her  kind- 
ness during  his  illness,  he  then  adds  in  a  postscript:  "Tell 
Jemima  the  same,  and  see  that  my  wishes  are  carried  out 
before  anything  else  is  divided.  If  I  don't  have  a  will,  do 
just  as  I  tell  you,  for  this  is  my  wish  and  will  to  be  carried 
out  by  you,  for  she  deserves  this,  and  more,  from  me.  *  *  * 
Jemima  and  you  do  just  as  I  say. "  In  the  paper  of  the 
18th  of  the  same  month,  he  says:  "In  case  I  should  not 
get  well  to  make  arrangements  for  Mrs.  Preston,  and  that  I 
don't  speak  to  my  brother,  Lewis,  concerning  my  request  in 
my  letter  to  him,  I  give  her  this  letter  to  hold.  *  *  * 
I  also  give  her  her  choice  of  taking  the  property  or  money, 
she  wished  the  property  in  place  of  the  money.  *  *  * 
I  give  her  my  note  for  $4000,  against  me  or  my  estate. 
*  *  *  She  is  to  be  provided  for  first,  before  any  of  the 
land  is  divided.  *  *  *  If  my  people  refuse  to  give  her 
the  property,  then  they  must  pay  the  money." 
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Construing  these  papers  together,  as  must  be  done,  it  is 
clear  no  trust  is  created  by  them  in  these  lands  in  favor  of 
complainant.  They  constitute  neither  a  will  in  writing,  nor 
yet  such  a  writing  as  manifests  a  trust  in  the  lands  that 
could  be  executed  by  any  one  after  the  death  of  the  intestate. 
The  title  to  the  lands  remained  in  the  intestate,  and  of  course 
at  his  death  descended  to  his  heirs  at  law.  It  was  simply  a 
request  to  his  brother,  Lewis,  and  his  sister,  Jemima,  to  see 
that  his  wishes  concerning  his  bounty  to  complainant  should 
be  carried  out,  and  it  is  nothing  more.  The  request  made  of 
his  brother  and  sister  could  only  be  performed  so  far  as  they 
were  individually  concerned.  Another  heir  was  interested  in 
the  lands,  and  of  course  they  could  make  no  deed  that  would 
pass  the  whole  title  to  complainant,  as  it  seems  decedent 
wished  it  should  be  done.  The  second  paper  makes  it  clear 
beyond  all  controversy,  that  what  he  said  in  his  former  letter 
to  his  brother,  Lewis,  was  a  mere  request  to  him  and  his  sister 
to  carry  out  his  benevolent  wishes  toward  complainant,  who 
seems  to  have  rendered  him  kindly  attentions,  for  which  he 
was  most  grateful,  and  was  so  understood  by  himself,  for  in 
this  last  paper  he  says:  "I  give  her  my  note  for  $4000, 
against  me  or  my  estate.  *  *  *  If  my  people  refuse  to 
give  her  the  property,  then  they  must  pay  the  note."  Being 
a  mere  request  as  to  what  disposition  should  be  made  of  a 
part  of  his  property,  it  manifested  no  trust  that  was  obliga- 
tory upon  any  one  to  perform.  Indeed,  it  was  impossible  of 
full  performance  by  those  upon  whom  the  request  was  laid. 

The  decree  of  the  circuit  court  dismissing  complainant's 
bill  was  proper,  and  must  be  affirmed. 

.     Decree  affirmed. 
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City  of  Bloomington 

v. 
L.  A.  Chamberlain. 

Filed  at  Springfield  September  28,  1882. 

1.  Negligence — injury  from  defective  sidewalk — of  the  degree  of  care 
required  of  the  plaintiff.  The  degree  of  care  which  the  law  requires  a 
plaintiff  to  exercise  while  passing  over  a  sidewalk,  to  entitle  him  to  recover 
for  an  injury  received  from  its  defective  condition,  is  ordinary  care,  under  all 
the  circumstances  of  the  case.  Knowledge  of  the  condition  of  the  walk  is 
one  of  the  circumstances  to  be  considered  in  determining  whether  the  plaintiff 
exercised  ordinary  care. 

2.  It  can  not  be  laid  down  as  a  legal  proposition  that  a  person  traveling 
on  the  sidewalk  of  a  city  is  bound  to  go  out  into  the  street  and  pass  around 
the  walk,  although  he  knows  it  to  be  defective,  especially  when  the  defect  is 
merely  loose  boards,  and  the  walk  is  not  palpably  dangerous. 

3.  In  an  action  against  a  city  to  recover  for  an  injury  caused  by  loose 
boards  in  the  sidewalk,  an  instruction  that  the  law  required  the  plaintiff  to 
show  that  at  the  time  she  sustained  the  injury  she  was  exercising  ordinary 
care  and  caution,  and  that  if  by  the  exercise  of  such  care  and  caution  she 
would  have  avoided  the  danger,  the  verdict  should  be  for  the  defendant, 
states  the  law  sufficiently  favorable  for  the  defendant,  and  removes  any  just 
cause  of  complaint  in  refusing  an  instruction  that  if  the  plaintiff  knew  of  the 
defective  condition  of  the  walk,  it  was  her  duty  to  exercise  a  high  degree  of 
care  while  passing  over  it,  and  also  another,  that  if  she  could  have  gone  out 
into  the  street  and  around  the  defective  sidewalk,  and  her  failure  to  do  so 
showed  a  want  of  ordinary  care  on  her  part,  the  jury  should  find  for  the 
defendant. 

4.  Pleading  .and  evidence — proof  of  business  or  occupation  of  one 
seeking  to  recover  for  personal  injury  resulting  from  negligence — under 
what  averments  as  to  special  damage.  In  an  action  to  recover  damages  sus- 
tained from  a  personal  injury,  resulting  from  the  alleged  negligence  of  the 
defendant,  one  count  of  the  declaration  alleged  that  plaintiff  was  hindered 
from  transacting  her  business  and  affairs,  and  deprived  of  large  gains  and 
profits  which  she  otherwise  would  have  earned,  and  in  another  count,  that  the 
injuries  received  had  a  permanent  effect  upon  her  personal  bodily  strength 
and  ability  to  make  a  living,  and  that  she  had  been  rendered  unable  to  earn 
or  make  for  herself  a  living,  and  had  been  deprived  of  large  gains  and. profits 
which  she  otherwise  would  have  earned:  Held,  that  under  these  averments 
it  was  admissible  for  the  plaintiff  to  show  what  was  her  business,  and  that 
she  had  been  disabled  from  pursuing  it  by  reason  of  her  injuries. 
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5.  Evidence — concerning  such  business,  and  the  profits  arising  from  it. 
In  such  case,  the  court  permitted  the  plaintiff  to  testify  that  she  had  taught 
school  at  $50  per  month,  and  that  at  the  time  of  receiving  the  injury  she  and 
another  lady  were  making  arrangements  to  teach  a  select  school,  but  on 
account  of  the  injury  she  was  compelled  to  give  it  up.  She  had  already 
testified,  without  objection,  that  she  had  followed  the  business  of  teaching 
school,  and  that  she  did  not  suppose  she  could  prosecute  that  business: 
Held,  that  the  only  objection  to  this  was  the  witness  stating  what  she  had 
received,  instead  of  what  was  the  usual  compensation  for  school  teaching, 
and  that  that  was  sufficiently  removed  by  the  remark  of  plaintiff's  counsel, 
"If  he  objects,  strike  it  out,"  made  on  objection  to  her  stating  what  sh»e 
received.  Such  evidence  went  to  show  no  more  than  an  actual  interruption 
of  the  business  of  school  teaching.  Had  it  gone  to  show  the  loss  of  the 
profits  of  a  particular  engagement  to  teach,  another  question  would  have 
been  presented. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  appellee,  in 
the  circuit  court,  against  the  city  of  Bloomington,  for  the 
recovery  of  damages  for  personal  injuries  occasioned,  as  it  is 
alleged,  by  the  negligence  of  the  city  in  permitting  a  defec- 
tive sidewalk  to  remain  out  of  repair.  A  trial  resulted  in  a 
judgment  for  the  plaintiff,  which,  upon  appeal,  was  affirmed 
in  the  Appellate  Court.  The  defendant  thereupon  appealed 
to  this  court. 

Messrs.  Kekkick,  Lucas  &  Spencer,  for  the  appellant : 
The  burden  of  proof  was  on  appellee  to  show,  by  the  evi- 
dence, that  the  accident  was  not  caused  by  a  want  of  ordinary 
care  on  the  part  of  her  son,  under  whose  care  she  had  placed 
herself  to  take  her  home.  City  of  Joliet  v.  Seward,  86  111. 
406 ;  Wharton  on  Negligence,  sec.  134. 

If  the  appellee  knew  of  the  defect  before  going  on  the  walk, 
then  it  was  her  duty  to  have  used  a  high  degree  of  care  to 
avoid  the  defect.  Macomb  v.  Smlthers,  6  Braclw.  473 ;  Cen- 
tralia  v.  Krouse,  64  111.  19 ;  Lovenguth  v.  City  of  Bloomington, 
71  id.  238. 
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If  appellee  failed  to  use  ordinary  care,  she  can  not  recover. 
President,  etc.  v.  Carter,  2  Bradw.  34;  Chicago  City  Ry.  Co. 
v.  Lewis,  5  id.  242 ;  City  of  Chicago  v.  Watson,  6  id.  344; 
City  of  Macomb  v.  Smithers,  6  id.  470 ;  Aurora  v.  Pulfir,  56 
111.  270 ;  Chicago  and  Alton  R.  R.  Co.  v.  Becker,  76  id.  30 ; 
Illinois  Central  R.  R.  Co.  v.  Hethcrington,  83  id.  510 ;  Chicago 
and  Northwestern  R.  R.  Co.  v.  Scates,  90  id.  588. 

Loss  of  position,  and  profits  that  would  arise  therefrom,  are 
not  the  proximate  results  of  the  injury  complained  of.  Sher- 
man v.  Dutch,  16  111.  286 ;  Miles  v.  Weston,  60  id.  361 ;  Chi- 
cago v.  O'Brennan,  65  id.  163 ;  Adams  v.  Gardner,  78  id.  568 ; 
Home  v.  Sullivan,  83  id.  30 ;  Chicago  West  Division  Ry.  Co. 
v.  Klauber,  9  Bradw.  615 ;  Tomlinson  v.  Derby,  43  Conn.  562 ; 
Taylor  v.  Monroe,  43  id.  36 ;  Donnell  v.  Jones,  13  Ala.  500 ; 
Baldwin  v.  Western  R.  R.  Co.  4  Gray,  333. 

Whenever  the  damages  have  not  necessarily  accrued  from 
the  act  complained  of,  and  consequently  are  not  implied  by 
law,  then,  in  order  to  prevent  the  surprise  on  the  defendant, 
which  might  otherwise  ensue  on  the  trial,  the  plaintiff  must, 
in  general,  state  the  particular  damages  which  he  has  sus- 
tained, otherwise  he  will  not  be  permitted  to  give  evidence 
of  it.  1  Chitty's  Pleading,  397;  Sherman  v.  Dutch,  16  111. 
289 ;  Olmstead  v.  Burke,  25  id.  86 ;  Milo  v.  Weston,  60  id. 
361;  Chicago  v.  O'Brennan,  65  id.  163;  Adams  v.  Gardner, 
78  id.  568 ;  Home  v.  Sullivan,  83  id.  30 ;  Chicago  West  Divi- 
sion Ry.  Co.  v.  Klauber,  9  Bradw.  615;  Tomlinson  v.  Derby, 
43  Conn.  562 ;  Taylor  v.  Monroe,  43  id.  36 ;  Dunnell  v.  Jones, 
13  Ala.  500;  Baldwins.  Western  R.  R.  Co.  4  Gray,  333; 
Dickinson  v.  Boyle,  17  Pick.  79 ;  Warner  v.  Bacon,  8  Gray, 
379 ;  Brown  v.  Cumings,  7  Allen,  508 ;  Furlong  v.  Volleys,  30 
Me.  491 ;  Buck  v.  Hursey,  31  id.  559 ;  Herrick  v.  Lampham, 
10  Johns.  281;  De  Forrest  v.  Leete,  16  id.  122;  Butler  v. 
Kent,  19  id.  223  ;  Ryson  v.  Marsellis,  1  Hare,  (N.  J.)  450 ; 
Laing  v.  Colder  ei  al.  8  Pa.  St.  479 ;  McDaniel  v.  Terrill, 
1  Nott  &  McC.  343 ;  Brown  v.  Gibson,  1  id.  326 ;  Squire  v. 
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Gould,  14  Weak,  159;  Dumont  v.  Smith,  4  Denio,  319;  Ash- 
ley v.  Harrison,  1  Esp.  47 ;  Browning  v.  Newman,  1  Strange, 
665;  Hartley  v.  Herring,  8  T.  E.  130;  Odges  oh  Libel  and 
Slander,  317,  318. 

Mr.  John  T.  Lillard,  for  the  appellee : 

Instructions  must  be  based  on  the  evidence,  and  state  the 
law  correctly,  which  the  refused  instructions  do  not.  Alex- 
ander v.  Town  of  Mt.  Sterling,  71  111.  368 ;  Smith  v.  Stevens, 
82' id.  554;  East  St.  Louis  Packing  and  Provision  Co.  v.  High- 
tower,  92  id.  139  ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Dickson,  88  id.  431 ;  dishing  v.  Cogswell,  86  id.  62 ;  Ger mania 
Fire  Ins.  Co.  v.  McKee,  94  id.  494 ;  Bank  of  Montreal  v.  Page, 
98  id.  109;  Stratton  v.  Central  City  Horse  Ry.  Co.  95  id.  25. 

The  court  was  not  bound  to  repeat  instructions.  Emory  v. 
Hoyt,  46  111.  263 ;   City  of  Bloomington  v.  Perdue,  99  id.  329. 

The  fact  that  appellee  did  not  go  out  into  the  street  and 
around  the  defective  walk,  does  not  show  such  a  want  of  care 
on  her  part  as  to  preclude  a  recovery.  City  of  Aurora  v. 
Hillman,  90  111.  61. 

Each  count  of  the  declaration  is  sufficiently  special  to 
admit  proof  of  plaintiff's  occupation  and  earnings,  if  such 
allegation  is  necessary.  Luck  v.  City  of  Ripon,  52  Wis.  196  ; 
Roberts  v.  Graham,  6  Wall.  568 ;  Ward  v.  Smith,  6  id.  578 ; 
Ward  Y.Smith,  11  Price,  19;  Brig g s  \.  D wight,  17  Wend. 
71;  Sherman  v.  Dutch,  16  111.  283. 

A  judgment  will  not  be  reversed  because  the  court  below 
admitted  improper  evidence,  if  sufficient  legal  evidence  ap- 
pears in  the  record  to  sustain  the  verdict.  Hewitt  v.  Jones, 
72  111.  220  ;  Teutonia  Life  Ins.  Co.  v.  Beck,  74  id.  166  ;  Hud- 
son v.  Hodden,  82  id.  265;  Vanbrunt  v.  Singley,  85  id.  2S1 ; 
Schidtz  v.  Lepage,  21  id.  160;  Boynton  v.  Phelps,  52  id.  210; 
Chicago  and  Northwestern  Ry.  Co.  v.  Taylor,  69  id.  461. 

An  objection  to  evidence  because  it  shows  a  special  damage 
not  set  out  in  the  declaration,  can  not  be  raised  for  the  first 
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time  in  this  court.  It  must  be  shown  that  the  same  objec- 
tion was  distinctly  submitted  to  the  circuit  court,  for  in  the 
circuit  court,  if  specially  pointed  out,  it  could  be  obviated  by 
amendment  of  the  declaration.  Bev.  Stat.  chap.  110,  sec. 
24,  and  chap.  7,  sec.  1 ;  Indianapolis  and  St.  Louis  Ry.  Co. 
v.  Estes,  96  111.  470 ;  City  of  Elgin  v.  Kimball,  90  id.  356 ; 
Driver  v.  Ford,  90  id.  595  ;  Driggers  v.  Bell,  94  id.  224;  Gil- 
lespie v.  Smith,  29  id.  473 ;  Swift  v.  Whitney,  20  id.  144 ; 
Sargeant  v.  Kellogg,  5  Gilm.  273 ;  Stone  v.  Great  Western  Oil 
Co.  41  111.  94 ;  Buntain  v.  Bailey,  27  id.  409 ;  Peoria  and 
Oquaiuka  R.  R.  Co.  v.  Neill,  16  id.  269 ;  King  v.  Chicago, 
Danville  and  Vincennes  R.  R.  Co.  98  id.  376 ;  Roberts  v. 
Graham,  6  Wall.  578. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  errors  assigned  are  in  the  refusal  of  instructions  a,nd 
the  admission  of  evidence.  One  of  the  refused  instructions 
asked  by  defendant  was,  that  if  plaintiff  knew  of  the  defect- 
ive condition  of  the  sidewalk,  it  was  her  duty  to  exercise  a 
high  degree  of  care  while  passing  over  it.  The  degree  of 
care  which  the  law  required  the  plaintiff  to  exercise,  was 
ordinary  care,  under  all  the  circumstances  of  the  case.  The 
plaintiff's  knowledge  as  to  the  condition  of  the  sidewalk, 
would  be  one  of  such  circumstances  to  be  considered  by  the 
jury  in  determining  whether  there  had  been  the  exercise  of 
ordinary  care.  The  court  did  instruct  the  jury  that  the  law 
required  plaintiff  to  show  that  at  the  time  she  sustained  the 
injury  complained  of  she  was  exercising  ordinary  care  and 
caution,  and  that  if,  by  the  exercise  of  such  care  and  caution, 
she  would  have  avoided  the  danger,  they  should  find  for  the 
defendant.  We  think  the  instruction  given  stated  the  law 
upon  the  subject  sufficiently  favorable  for  the  defendant,  and 
that  there  is  no  just  ground  of  complaint  in  not  giving  the 
further  instruction  which  was  refused. 
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The  tenth  refused  instruction  told  the  jury,  in  substance, 
that  the  law  required  the  plaintiff  to  go  out  into  the  street 
and  pass  around  the  walk,  if  she  knew  it  was  defective ;  and 
the  eleventh,  that  if  plaintiff  could  have  gone  out  into  the 
street  and  around  the  defective  sidewalk,  and  if  her  failure 
to  do  so  showed  a  want  of  ordinary  care  on  her  part,  the 
jury  should  find  for  the  defendant.  Clearly,  the  tenth  one 
could  not  be  laid  down  as  a  legal  proposition.  (See  City  of 
Aurora  v.  Hillman,  90  111.  61.)  All  the  law  that  there  was 
embraced  in  the  eleventh  refused  instruction  was,  that  a 
want  of  ordinary  care  on  plaintiff's  part  would  preclude  her 
from  recovering,  and  the  jury  were  so  informed  in  an  instruc- 
tion which  was  given,  as  already  stated.  There  could  be  no 
error  in  not  repeating  the  instruction.  The  present  case  is 
quite  unlike  that  of  City  of  Centralia  v.  Krouse,  64  111.  19, 
where  the  sidewalk  was  in  a  palpably  dangerous  condition. 
The  defect  here  was,  that  there  were  loose  boards  in  the  walk, 
and  plaintiff  was  injured  by  the  turning  up  of  a  loose  board, 
which  caused  her  to  fall. 

On  the  trial,  against  the  objection  of  the  defendant,  the 
court  permitted  the  plaintiff  to  testify  that  she  had  taught 
school  at  $50  per  month ;  also,  that  at  the  time  of  receiving 
the  injury  complained  of,  she  and  another  lady  were  making 
arrangements  to  teach  a  select  school,  but  on  account  of  the 
injury  she  was  compelled  to  give  it  up.  The  admission  of 
this  evidence  is  complained  of  as  error,  as  being  evidence  of 
special  damages,  which  should  not  have  been  received  under 
the  general  averment  in  the  declaration.  The  witness  stated, 
without  objection,  that  she  had  followed  the  business  of 
teaching  school,  and  that  she  did  not  suppose  that  she  could 
prosecute  that  business.  The  allegation  in  the  declaration 
as  to  special  damages  in  the  above  respect  is,  in  the  first 
count,  that  plaintiff  was  hindered  from  transacting  her  busi- 
ness and  affairs,  and  deprived  of  large  gains  and  profits 
which  she  otherwise  would  have  earned ;  and  in  the  second 
18—104  III. 
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count,  that  the  injuries  received  had  a  permanent  effect  upon 
her  personal  bodily  strength  and  ability  to  make  a  living, 
and  that  she  had  been  rendered  unable  to  earn  or  make  for 
herself  a  living,  and  had  been  deprived  of  large  gains  and 
profits  which  she  otherwise  would  have  earned.  We  think  it 
was  admissible,  under  these  averments  in  the  declaration,  to 
show  what  was  the  business  of  the  plaintiff,  and  that  she 
had  been  disabled  from  pursuing  it  by  reason  of  her  injuries. 
The  testimony  objected  to  tended  to  no  more  than  this,  and 
to  give  the  jury  some  idea  of  the  wages  of  school  teaching. 
Any  objection  there  might  be  in  this  last  respect  from  the 
witness  stating  what  she  had  received,  instead  of  what  was 
the  usual  compensation  for  school  teaching,  was,  we  think, 
sufficiently  removed  by  the  observation  of  plaintiff's  counsel, 
when,  upon  defendant's  counsel  making  objection  to  the 
introduction  into  the  record  of  plaintiff's  statement  of  the 
amount  she  received,  plaintiff's  counsel  said :  "If  he  ob- 
jects, strike  it  out."  The  testimony  was  not  as  to  the  loss 
of  the  profits  of  a  particular  engagement  for  school  teaching, 
but  only  4hat  arrangements  which  were  being  made  to  teach 
a  school  were  compelled  to  be  given  up,  without  any  intima- 
tion as  to  the  amount  of  the  compensation  under  the  ar- 
rangement, had  it  been  perfected.  The  evidence  went  to 
show  no  more  than  an  actual  interruption  of  the  business  of 
school  teaching.  Had  it  gone  to  show  the  loss  of  the  profits 
of  a  particular  engagement  which  had  been  made  for  teach- 
ing school,  another  question  would  have  heen  presented, — 
the  one  appearing  in  City  of  Chicago  v.  O'Brennan,  65  111. 
160,  a  case  much  relied  upon  by  appellant's  counsel,  where, 
in  a  similar  action  for  injuries  sustained,  it  was  held  error  in 
the  court  below  to  permit  the  plaintiff  to  give  in  evidence  the 
fact  of  particular  engagements  by  him  to  lecture,  and  the 
probable  gains  thereof,  and  that  the  plaintiff  was  prevented 
from  fulfilling  them  by  reason  of  the  injury,  and  his  esti- 
mates of  the  special  loss  thereby  sustained.     It  was  held 
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that  these  special  damages  should  have  been  set  out  in  the 
declaration.  The  essential  difference  between  that  case  and 
the  present  is  obvious. 

The  cases  of  Tomlinson  v.  Derby,  43  Conn.  562,  and  Tay- 
lor v.  Monroe,  id.  43,  seem  opposed  to  the  view  we  take,  but 
we  find  it  supported  by  the  case  of  Luck  v.  City  of  Ripon,  52 
Wis.  196.    We  prefer  to  follow  the  authority  of  the  latter  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jane  H.  Galloway 

v. 
John  Garland  et  al. 

Filed  at  Springfield  September  28,  1882. 

Specific  performance  —  the  alleged  contract  must  be  proven.  In 
order  to  entitle  a  person  to  the  specific  performance  of  an  alleged  contract  to 
convey  land,  the  contract  must  be  proven.  The  mere  expression  of  an  inten- 
tion to  make  a  gift  of  the  land  will  not  suffice. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  James  M.  Kiggs,  for  the  plaintiff  in  error : 

The  rule  is  familiar  that  when  there  is  great  delay  in 
filing  a  bill,  by  a  party  claiming  specific  performance,  no 
relief  will  be  granted.  McLaurie  v.  Barnes,  72  111.  77;  Alex- 
ander v.  Hoffman,  70  id.  119;  Brink  v.  Steadman,  id.  243. 

That  Thomas  G.  Garland  was  a  minor,  is  no  excuse  for 
the  delay  in  asserting  a  right  to  a  specific  performance. 
Walker  v.  Douglas,  70  111.  456. 

The  fact  of  the  payment  of  the  taxes,  by  the  vendor,  after 
the  alleged  sale,  for  a  series  of  years,  is  a  strong  circum- 
stance against  the  party  seeking  to  enforce  its  specific  per- 
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formance  against  the  vendor.  Goss  v.  Jones,  73  111.  509"; 
Worth  v.  Worth,  84  id.  444 ;  McCormick  v.  Sage,  87  id.  490. 

It  must  be  made  clearly  to  appear  that  the  contract,  when 
verbal,  was  made,  and  its  terms  must  be  clearly  proven,  and 
it  must  be  shown  that  its  terms  have  been  relied  on  and  per- 
formed by  the  party  seeking  its  specific  performance.  Hart- 
ivell\.  Block,  48  111.  304. 

A  decree  for  specific  performance  is  not  a  matter  of  course. 
Whether  such  relief  shall  be  granted  or  not,  rests  in  the  dis- 
cretion of  the  chancellor,  and  it  will  only  be  decreed  upon 
clear  proof  of  a  right  to  it.  Race  v.  Weston,  86  111.  95 ; 
Alexander  v.  Hoffman,  70  id.  119. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  specific  performance,  by  John  Garland, 
against  Jane  H.  Galloway  and  others.  The  contract  of 
which  specific  performance  is  sought,  is  thus  set  out  in  the 
bill:  In  1868,  John  Gallowa}^,  step-father  of  John  Garland, 
then  in  life,  since  deceased,  owned  lot  1,  in  Watts'  addition 
to  Winchester,  Illinois,  which  was  unimproved,  and  then 
agreed  with  complainant  that  "if  complainant  would  take 
possession  of  and,  improve  said  lot,  and  build  upon  said  lot  a 
homestead  or  building,  and  improve  said  lot,  he,  said  Gallo- 
way, would  deed  and  convey  said  lot  to  one  Thomas  Gar- 
land, a  minor  son  of  complainant,  to  be  held  by  said  Thomas 
Garland  for  complainant  and  his  family."  It  is  alleged  that 
in  consideration  of  such  agreement,  John  Garland  took  pos- 
session of  the  lot  in  1868,  fenced  and  improved  it,  and  built 
a  house  on  it,  and  expended  thereon  $700.  The  answer  of 
Jane  H.  Galloway  puts  in  issue  all  the  material  allegations 
of  the  bill.  The  court  below  decreed  in  accordance  with  the 
prayer  of  the  bill,  and  Jane  H.  Galloway  prosecutes  the 
present  writ  of  error  thereon. 

We  have  carefully  examined  the  evidence,  and  are  of 
opinion  that  it  does  not  authorize  the  decree.     There  is  not 
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a  particle  of  evidence,  that  we  have  been  able  to  discover, 
that  John  Galloway  and  John  Garland  ever  had  any  agree- 
ment whatever  with  regard  to  the  conveyance  of  the  lot  in 
question,  nor  is  there  any  evidence  that  John  Galloway 
agreed  to  convey  the  lot  to  Thomas  Garland,  to  be  held  by 
him  for  John  Garland  and  his  family.  There  is  evidence 
that  Galloway  said  he  was  going  to  deed  the  lot  to  Thomas 
Garland,  but,  so  far  as  appears,  this  was  the  mere  expres- 
sion of  an  intention  to  make  a  gift.  There  lis  no  proof  that 
John  Garland  expended  money  or  bestowed  labor  upon  the 
faith  of  it,  or,  indeed,  that  he  ever  knew  that  Galloway  had 
expressed  such  an  intention.  The  evidence  shows,  undoubt- 
edly, that  John  Garland  moved  his  family  upon  this  lot,  and 
made  some  improvements  thereon.  A  house  was  bought 
and  removed  on  the  lot,  but  this  seems  to  have  been  paid 
for  by  Galloway.  So,  also,  Galloway  paid  for  putting  a 
foundation  under  the  house  and  building  a  flue. 

This  bill  was  not  filed  until  August,  1879, — eleven  years 
after  the  making  of  the  alleged  contract,  and  three  years 
after  the  death  of  John  Galloway.  There  is  no  satisfactory 
explanation  of  this  long  delay.  During  the  lifetime  of  John 
Galloway  he  paid  all  the  taxes  on  the  property,  and  the  only 
taxes  paid  by  complainant,  or  his  son  Thomas,  were  paid 
about  the  time  of  the  filing  of  the  bill.  This,  and  the  long 
and  unexplained  delay,  we  regard  as  strong  circumstances 
tending  to  rebut  the  idea  that  there  ever  was  any  actual 
agreement  whereby  John  Galloway  bound  himself  to  convey 
this  lot,  as  alleged. 

Being  of  opinion  that  the  evidence  does  not  authorize  the 
decree,  it  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Mary  Edwards 

v. 
John  Schoeneman. 

Filed  at  Springfield  September  28,  1882. 

1.  Married  women — power  to  convey  their  land  or  to  give  a  mortgage 
thereon.  Under  the  acts  of  1869,  and  section  18  of  the  act  of  1872,  relating 
to  convej^ances,  a  married  woman  might,  by  joining  with  her  husband  in  the 
execution  of  a  deed  or  mortgage  relating  to  the  sale  or  disposition  of  her  real 
estate,  bind  and  conclude  herself,  the  same  as  a  feme  sole. 

2.  Section  9,  chap.  68,  Eev.  Stat.  1874,  confers  upon  a  married  woman 
the  power  to  sell  and  convey  her  lands  in  the  same  manner  that  her  husband 
can  sell  and  convey  property  belonging  to  him.  By  this  section  a  married 
woman  is  placed  upon  a  perfect  equality  with  her  husband,  so  far  as  the  con- 
veyance or  mortgaging  of  her  lands  is  concerned. 

3.  Mistake — in  deed  by  married  woman — may  be  corrected  in  chancery. 
Since  the  passage  of  the  act  of  1869,  in  regard  to  conveyances,  a  court  of 
equity  may  correct  a  mistake  in  the  description  of  the  property  in  a  deed  or 
mortgage  of  a  married  woman's  land. 

4.  Same — proof  to  authorize  correction.  In  a  mortgage  by  a  husband 
and  wife  of  the  lands  of  the  wife,  the  property  was  described  as  lots  9,  10, 
11  and  12,  in  block  6,  in  E.  lies'  addition  to  the  city  of  Springfield.  In  a 
second  mortgage  between  the  same  parties,  the  property  was  described  the 
same  as  in  the  first,  except  that  the  block  was  omitted,  but  in  the  habendum 
clause  it  was  stated,  "that  said  land  is  free  from  all  incumbrance,  except  a 
former  mortgage  to  same  party. "  On  bill  to  reform  the  second  mortgage 
and  to  foreclose,  the  proof  showed  that  the  wife  (mortgagor)  had  executed 
but  two  mortgages,  and  that  she  owned  no  property  in  E.  lies'  addition  but 
that  described  in  the  first  mortgage:  Held,  that  these  facts,  in  connection 
with  the  statement  in  the  second  mortgage  quoted,  made  it  plain  that  the 
intention  was  to  mortgage  the  same  land  by  the  second  mortgage  as  in  the 
first  one. 

5.  Certificate  of  acknowledgment — of  its  sufficiency.  Although 
the  certificate  of  the  officer  to  the  acknowledgment  of  a  deed  or  mortgage  by 
a  husband  and  wife  may  not  be  in  the  precise  form  given  by  the  statute,  if  it 
contains  all  the  substantial  requirements  of  the  statute  it  will  be  sufficient. 

6.  Consideration — mortgage  of  wife's  property  to  secure  husband's 
debt.  The  husband's  indebtedness  is  a  sufficient  consideration  for  a  mort- 
gage given  by  him  and  his  wife  on  her  separate  property  to  secure  his  debt. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Sangamon  county;  the  Hon.  Charles  S.  Zane,  Judge,  pre- 
siding. 

The  certificate  of  the  acknowledgment  of  the  second  mort- 
gage referred  to  in  the  opinion  of  the  court,  after  the  venue, 
is  as  follows : 

"Before  me,  the  undersigned  -notary  public  within  and  for 
the  county  aforesaid,  came  Mary  Edwards  and  Charles  Ed- 
wards, who  are  personally  known  to  me  as  the  real  persons 
by  whom  and  in  whose  names  the  same  is  proposed  to  be 
acknowledged,  and  who  there  severally  acknowledged  their 
signature  thereto  to  be  their  free  and  voluntary  act  and  deed, 
for  the  purpose  of  waiving  and  releasing  all  right,  title  and 
interest  in  and  to  said  land  by  virtue  of  the  homestead  exemp- 
tion laws  of  this  State,  and  for  all  other  purposes  therein 
expressed ;  and  the  said  Mary  Edwards,  being  by  me  first 
examined,  separate  and  apart  from  her  said  husband,  and 
the  contents  of  said  conveyance  being  first  made  known  to 
her,  acknowledged  that  freely  and  voluntarily,  without  any 
compulsion  or  coercion  from  her  said  husband,  she  executed 
the  same,  and  forever  released  and  waived  all  right,  interest 
and  title  to  said  real  estate,  by  virtue  of  the  homestead 
exemption  laws  of  said  State,  relinquished  all  her  right  to 
the  claims  of  dower  in  and  to  the  lands  and  tenements  in 
said  conveyance  described,  and  sold,  transferred  and  con- 
veyed all  her  title  in  fee  simple,  or  right  by  inheritance,  in 
and  to  the  real  estate  aforesaid,  and  that  she  does  not  wish 
to  retract. 

"Given  under  my  hand  and  notarial  seal,"  etc. 

Mr.  N.  W.  Edwards,  for  the  appellant : 
The  several  acts  in  force  when  this  mortgage  was  executed 
would  not  make  a  mortgage  of  a  married  woman  good,  if 


280  Edwards  v.  Schoeneman.  [Sept. 

Brief  for  the  Appellant. 

given  to  secure  any  liability  which  she  had  not  the  legal 
capacity  to  make  at  that  time.  See  McDonald  v.  Mobile  Life 
Ins.  Co.  56  Ala.  469 ;  Wilson  &  Huntington  v.  Jones,  46  Md. 
358. 

The  agreement  to  charge  the  separate  estate  of  a  married 
woman  must  be  included  in  the  original  consideration  out  of 
which  the  indebtedness  is  claimed  to  arise.  Manhattan  B. 
and  M.  Co.  v.  Thompson,  58  N.  Y.  82 ;  Maxon  v.  Scott,  55  id. 
247 ;  Com  Exchange  Ins.  Co.  v.  Babcock,  42  id.  614 ;  Eisen- 
lud  v.  Snyder  et  at.  71  111.  47 ;  Goiman  v.  Cruger,  7  Hun,  61 ; 
69  N.  Y.  90. 

Under  the  act  of  1861,  giving  the  wife  a  separate  estate, 
she  had  only  the  disposing  capacity  which  the  common  law 
or  some  enabling  statute  allowed  her.  Emert  v.  Hayes,  89 
111.  16;  Bressler  v.  Kent,  61  id.  429. 

By  the  common  law  she  could  make  no  obligatory  contract 
for  the  sale  of  her  separate  property,  without  express  power 
given  her.  Brown  v.  Fifield,  4  Mich.  326 ;  Story  on  Con- 
tracts, sec.  83 ;  Russell  v.  Rumsay  et  al.  35  111.  371 ;  Hogan 
v.  Hogan,  89  id.  429. 

The  wife  can  not  make  a  valid  mortgage  of  her  separate 
estate  as  a  security  for  the  debt  of  her  husband,  if  the  debt 
was  not  contracted  on  the  credit  of  her  separate  estate. 
Williard  v.  Eastham,  15  Gray,  328 ;  Perkins  v.  Elliott,  23 
N.  J.  Eq.  525;  Wilson  et  al.  v.  Cheatman  et  al.  45  Ala.  337; 
Dawson  v.  Lanier,  51  id.  321 ;  Doyle  et  al.  v.  Kelly  et  al.  75 
111.  574 ;   Story's  Eq.  Jur.  sees.  473,  474,  480-490. 

A  court  of  equity  will  not  enforce  a  gratuitous  undertaking 
of  a  wife  to  subject  her  estate  to  the  payment  of  her  hus- 
band's debts.  White's  Appeal,  36  Pa.  St.  134;  Ledlie  v. 
Brooman,  40  Barb.  113. 

A  note  and  mortgage  given  for  a  preexisting  debt  of  her 
husband  are  void.  Wilhelm  v.  Schmidt  et  al.  84  111.  183; 
Schwmpert  v.  Dillard,  Pier  son  &  Co.  55  Miss.  361 ;  Bartlett 
v.  Bartlett,  4   Allen,  440 ;  Athol  Machine   Co.  v.  Fuller,  107 
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Mass.  439;  Thomas  v.  Lowry,  60  111.  513;  Taylor  v.  Board- 
man,  92  id.  566. 

To  charge  a  married, woman,  under  the  act  of  1861  the 
contract  must  relate  to  her  separate  property.  This  is  the 
extent  of  her  power  to  contract.  Garland  et  at.  v.  Pence, 
1  Bradw.  Ill ;  Conklin  v.  Doul  et  al.  67  111.  355  ;  Wilson  et  al. 
Y.Jones,  46  Md..  349;  Carpenter  v.  Mitchell,  50  111.  470; 
Williams  v.  Hugunin,  69  id.  219. 

That  a  married  woman's  deed  can  not  he  reformed  for 
mistake  in  description  of  property,  or  for  imperfect  descrip- 
tion, counsel  cited  Parcell  v.  Gorham  et  ux.  17  Ohio,  124; 
Carr  v.  Williams,  10  id.  309 ;  Oglesby  Coal  Co.  v.  Pasco,  79 
111.  170;  Moulton  et  ux.  v.  Hurd,  20  id.  141;  Board  of 
Trustees  v.  Davidson,  65  id.  126 ;  Russell  v.  Rumsey  et  al.  35 
id.  376 ;  Hogan  v.  Hogan,  89  id.  427 ;  Hawley  v.  Twyan,  29 
Gratt.  730. 

The  acknowledgment  as  to  the  wife  is  not  sufficient,  and 
renders  the  mortgage  of  no  validity.  Lindley  v.  Smith,  58 
111.  250 ;  Russell  v.  Rumsey  et  al.  35  id.  370 ;  Jackson  v.  Ram- 
say, 15  id.  248;  Murphy  v.  Williamson,  85  id.  149. 

Messrs.  Palmers,  Eobinson  &  Shutt,  for  the  appellee  : 

The  statute  of  1869,  in  force  when  these  mortgages  were 
executed,  gave  a  married  woman  the  power,  by  joining  with 
her  husband,  to  mortgage  and  convey  her  separate  real 
estate.  Laws  of  1869,  359;  Laws  of  1872,  Gross'  Stat.  vol. 
2,  p.  53,  sec.  18;  Barnes  v.  Ehrman,  74  111.  402;  Hogan  v. 
Hogan,  89  id.  431 ;  Marsten  et  al.  v.  Brittenham,  76  id.  611. 

Since  the  act  of  1869  the  deed  of  a  married  woman  con- 
veying her  separate  estate  may  be  reformed  for  a  mistake, 
the  same  as  if  she  were  sole.     Knox  v.  Brady,  74  111.  475. 

Under  that  act  a  married  woman  could  convey  as  a  feme 
sole,  (Terry  v.  Eureka  College,  70  111.  237,)  and  under  it  a 
wife  might  execute  a  mortgage  made  years  before  by  her 
husband.     Styles  v.  Probst,  59  111.  382. 
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The  proof  was  sufficient  to  authorize  the  reformation  of 
the  second  mortgage  for  a  mistake.  Clark  v.  Powers,  45  111. 
2S3 ;  Colcord  v.  Alexander,  67  id.  581 ;  Smith  v.  Crawford, 
81  id.  295;  Comwell  v.  Comwell,  91  id.  414;  Dougherty  v. 
Purdy,  18  id.  208. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  John  Schoeneman, 
to  foreclose  two  mortgages  executed  by  Charles  Edwards,  and 
Mary  Edwards,  his  wife,  to  secure  certain  debts  of  the  hus- 
band. The  first  mortgage  bears  date  January  1,  1873,  but 
was  not  acknowledged  until  September  27,  1873.  The  prop- 
erty is  described  in  the  mortgage  as  lots  9,  10,  11  and  12, 
in  block  6,  in  E.  lies'  second  addition  to  the  city  of  Spring- 
field. The  second  mortgage  was  executed  and  acknowledged 
August  13,  1877,  and  the  description  of  the  property  is  the 
.  same  as  that  contained  in  the  first  mortgage,  except  the  block 
is  omitted.  In  the  habendum,  however,  we  find  the  follow- 
ing :  "That  said  land  is  free  from  all  incumbrance,  except  a 
former  mortgage  to  same  party. "  The  property  described  in 
the  mortgages  was  owned  by  Mary  Edwards,  which  she  had 
acquired  from  her  father-in-law. 

Various  objections  have  been  urged  to  the  validity  of  these 
mortgages,  and  we'  have  given  them  as  much  consideration  as 
their  importance  demands,  and  will  give  the  conclusions  we 
have  reached  in  regard  to  so  many  of  them  as  are  material 
to  a  proper  decision  of  the  case. 

It  is  first  urged  that  appellant,  being  a  married  woman, 
had  no  power  to  mortgage  her  property  to  pay  her  husband's 
debts.  The  solution  of  this  question  depends  upon  the  law 
in  force  at  the  time  the  mortgages  were  executed.  The  first 
mortgage,  having  been  executed  and  acknowledged  in  1873, 
will  be  controlled  by  "An  act  concerning  conveyances,"  in 
force  July  1,  1872,  (Laws  of  1872,  page  282,)  the  18th  sec- 
tion of  which  declares  :     "Any  married  woman,  being  above 
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the  age  of  eighteen  years,  joining  with  her  husband  in  the 
execution  of  any  deed,  mortgage,  conveyance,  power  of  attor- 
ney, or  other  writing  of  or  relating  to  the  sale,  conveyance, 
or  other  disposition  of  her  lands  or  real  estate,  or  any  inter- 
est therein,  shall  be  bound  and  concluded  by  the  same  in 
respect  to  her  right,  title,  claim  or  interest  in  such  estate,  as 
if  she  were  sole."  Section  19  provides  that  the  acknowl- 
edgment may  be  the  same  as  if  she  was  sole.  This  act  is 
in  substance  the  same  as  an  act  approved  March  27,  1869. 
(Laws  of  1869,  page  359.)  Indeed,  it  is  almost  a  literal 
copy  of  the  act  of  1869.  Under  the  last  named  act  this 
court  held,  in  a  number  of  cases,  that  a  married  woman 
might,  by  joining  with  her  husband  in  the  execution  of  a 
deed  or  mortgage  relating  to  the  sale  or  disposition  of  her 
real  estate,  bind  and  conclude  herself,  the  same  as  a  feme 
sole.  Hogan  v.  Hogan,  89  111.  427,  is  a  case  which  may  be 
regarded  as  conclusive  on  the  question.  We  have  placed  the 
same  construction  on  the  act  of  1872,  supra,  that  we  did  on 
the  act  of  1869,  as  may  be  seen  by  an  examination  of  Barries 
v.  Ehrman,  74  111.  402.  Without,  therefore,  going  back  to 
inquire  what  the  rights  and  powers  of  a  married  woman  in 
regard  to  a  sale  or  disposition  of  her  real  estate  were  at 
common  law,  or  even  under  the  statute  of  1861,  there  can  be 
no  doubt  in  regard  to  the  right  of  appellant  to  mortgage  her 
lands,  as  she  did  in  this  instance,  by  joining  with  her  hus- 
band in  the  execution  of  the  mortgage,  as  provided  by  the 
act  of  1872. 

As  respects  the  second  mortgage,  which  was  executed  in 
1877,  the  act  of  1872,  cited  above,  was  in  force,  having  been 
incorporated  in  the  revision  of  1874,  and  in  addition,  sec.  9, 
chap.  68,  Kev.  Stat.  1874,  page  577,  which  confer  upon  a 
married  woman  the  power  to  sell  and  convey  her  lands  in 
the  same  manner  that  her  husband  can  property  belonging 
to  him.  Under  the  act  of  1872  it  was  essential  to  the  validity 
of  a  deed  or  mortgage  that  the   husband  should  join  with 
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the  wife  when  she  attempted  to  convey  her  real  property,  but 
under  the  provision  of  section  9,  which  was  incorporated  in 
the  revision  of  1874,  this  obstacle  was  removed,  and  a  mar- 
ried woman  was  placed  upon  a  perfect  equality  with  her 
-husband,  in  so  far  as  the  conveyance  of  her  lands  was  con- 
cerned. 

But  it  is  said  the  second  mortgage  is  void  in  consequence 
of  an  error  in  the  description  of  the  property.  We  do  not 
think  the  error  in  the  description  vitiates  the  mortgage,  when 
it  is  apparent  that  a  mistake  has  been  made  in  describing 
the  property.  A  court  of  equity  may  correct  the  mistake. 
The  fact  that  the  mortgagor  was  a  married  woman,  does  not 
militate  against  this  view.  Prior  to  the  passage  of  the  act 
of  1869,  amending  the  act  of  1845,  in  regard  to  conveyances, 
this  court  had  held  in  a  number  of  cases  that  the -deed  of  a 
married  woman  could  not  be  reformed ;  but  since  the  passage 
of  the  act  of  1869  a  different  rule  has  prevailed  in  cases 
where  the  conveyance  relates  to  the  property  of  the  wife. 
Knox  v.  Brady,  74  111.  476,  is  a  case  in  point  upon  this  ques- 
tion. It  appears  that  appellant  had  executed  but  two  mort- 
gages— that  she  owned  no  property  in  E.  lies'  addition  but 
that  described  in  the  first  mortgage.  These  facts,  considered 
in  connection  with  the  statement  in  the  second  mortgage, 
"that  said  land  is  free  from  all  incumbrance,  except  a  former 
mortgage  to  the  same  party, "  make  it  plain  that  the  intention 
was  to  mortgage  the  same  land  in  and  by  the  second  mort- 
gage that  was  embraced  in  the  first  one. 

Objection  has  been  made  to  the  form  of  the  acknowledg- 
ment of  the  mortgages.  The  certificate  of  the  officer  may 
not  be  in  the  precise  form  specified  in  section  26,  of  chapter 
30,  entitled  "Conveyances,"  but  it  contains  all  the  substan- 
tial requirements  of  the  statute,  and  we  regard  it  sufficient. 

It  is  also  said  no  consideration  passed  from  the  mortgagee 
to  appellant,  who  owned  the  lands.  Appellant's  husband 
was  indebted  to  appellee,  and  as  she  saw  proper  to  mortgage 
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her  own  property  to  secure  the  payment  of  that  indebtedness, 
such  indebtedness  formed  a  valid  consideration  for  the 
mortgage. 

Some  other  questions  of  a  technical  character  have  been 
raised,  but  we  perceive  no  substantial  merits  in  them. 

As  no  error  appears  in  the  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Danville,  Olney  &  Ohio  Eiver  Eailroad  Co. 

v. 
The  Town  of  Granville  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Municipal  bonds— limitation — time  within  which  to  enforce  the 
issuing  of  municipal  bonds  voted  to  railroads — constitutionality  of  the  acts 
in  relation  thereto.  The  act  of  March  17,  1874,  and  that  of  May  29,  1877, 
amendatory  of  the  former,  which  provide  that  the  liability  of  all  counties, 
cities,  townships,  towns  or  precincts  which  have  voted  aid,  donations  or 
subscription  to  the  capital  stock  of  any  railroad  company,  should  cease  and 
determine  upon  and  after  the  first  day  of  July,  1880,  and  that  no  bonds 
should  be  issued,  or  stock  subscribed,  to  any  such  railroad  company  after 
that  date,  upon  account  of,  or  upon  the  authority  of,  any  previous  vote,  are 
not  obnoxious  to  the  objection  that  they  impair  the  obligation  of  contracts. 
They  are  but  statutes  of  limitation,  prescribing  and  limiting  the  reasonable 
time  within  which  the  remedy  for  enforcing  the  issue  of  bonds  to  aid  in  the 
building  of  any  railroad,  previously  voted,  shall  be  pursued. 

2.  A  town,  on  July  24,  1869,  voted  a  subscription  of  $30,000  to  a  railroad, 
to  be  paid  by  the  issue  of  its  bonds,  and  the  line  of  the  road  was  permanently 
located  through  said  town  October  15,  1875,  and  the  road  constructed  through 
the  same  on  August  1,  1880,  and  on  April  12,  1870,  the  town  did  subscribe  to 
the  stock  of  the  company  to  the  amount  of  $10,000,  $6000  of  which  was  paid 
by  the  issue  of  the  bonds  of  the  town,  and  on  November  1,  1871,  the  balance 
of  the  bonds  voted  were  deposited  with  a  trustee,  but  were  afterward  with- 
drawn, by  the  consent  of  the  company,  in  1875,  and  destroyed,  the  super- 
visor and  town  clerk  giving  their  obligation  that  the  town  should  execute  to 
the  company  bonds  to  the  amount  of  $24,000  upon  the  completion  of  its  road. 
Application  was  made  for  a  mandamus,  in  1881,  to  compel  the  issue  of  such 
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bonds:    Held,  that  the  case  came  within  the  express  provisions  of  the  acts  of 
1874  and  1877,  limiting  the  time  for  the  enforcement  of  such  liabilities. 

3.  Such  acts  apply  as  well  to  the  remedy  to  enforce  the  issue  of  bonds  on 
a  subscription  previously  made,  as  to  a  proceeding  to  compel  the  subscrip- 
tion itself.  In  the  case  of  a  subscription,  the  remedy  remains  to  compel  the 
issue  of  bonds  in  payment  of  the  same;  but  the  statute  requires  this  remedy 
to  be  pursued  within  the  time  limited,  and  if  this  is  not  done,  the  liability  to 
issue  the  bonds  ceases. 

4.  Prior  to  the  passage  of  the  act  of  1874,  bonds  of  a  township,  voted  in 
aid  of  a  railroad  company,  were  deposited  in  the  hands  of  a  trustee,  to  be 
delivered  to  the  company  at  a  subsequent  time,  upon  certain  conditions, 
according  to  the  proviso  in  that  act.  But  in  1875  the  bonds  were  given  up  to 
the  town  by  the  assent  of  the  company,  and  destroyed,  so  that  at  the  passage 
of  the  amendatory  act  of  1877,  or  afterward,  there  was  no  such  deposit  with  a 
trustee:  Held,  that  the  case  would  not  fall  within  the  exceptions  in  a  simi- 
lar proviso  in  the  latter  act.  And  the  fact  that  on  the  return  of  the  bonds 
the  supervisor  and  clerk  of  the  town  gave  their  sealed  obligation  to  the  rail- 
road company  that  the  town,  upon  the  completion  of  the  road,  should  execute 
to  the  company  bonds  to  the  amount  of  $24,000,  which  remained  with  the 
trustee,  will  not  bring  the  case  within  such  exception,  as  such  obligation 
was  but  the  individual  one  of  the  supervisor  and  clerk. 

5.  Statute — expressing  subject  of  bill  in  title.  The  title  to  the  act  of 
1874,  to  limit  the  time  counties,  etc.,  "shall  be  liable  and  holden  to  issue 
aid  for  the  building  any  railroad,"  etc.,  sufficiently  expresses  the  subject  of 
the  act  which  embraces  aid,  donations  or  subscriptions  voted,  subscription 
being  fully  covered  and  embraced  in  the  word  aid  used  in  the  title. 

6.  Same — whether  special.  The  acts  of  March  17,  1874,  and  May  29, 
1877,  limiting  the  time  for  the  enforcement  of  corporate  liability  on  subscrip- 
tions, etc.,  voted  in  aid  of  railroads,  are  not  obnoxious  to  the  objection  of 
being  special  legislation,  in  enacting  special  limitations  for  the  benefit  of  par- 
ticular corporations,  and  applicable  to  a  single  class  of  municipal  contracts. 

This  is  an  original  proceeding,  commenced  in  this  court 
by  the  relator,  against  the  town  of  Granville,  C.  F.  Morey, 
supervisor,  and  W.  H.  Kibbler,  clerk  of  said  town,  to  compel 
the  issue  of  the  bonds  of  said  town  to  the  relator.  The 
principal  facts  appear  in  the  opinion. 

Messrs.  Palmers,  Eobinson  &  Shutt,  for  the  relator: 
The   subscription   of   the   town  was   voted  by  nearly  an 
unanimous  vote,  at  an  election  duly  called  in  pursuance  of 
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the  provisions  in  the  charter  of  the  relator  company.     All 
the  issues  of  fact  are  found  in  favor  of  the  relator. 

The  canvassers  were  right  in  treating  votes  for  a  tax  as 
being  substantially   "for  subscription."     Decker  v.   Hughes, 

68  111.  41 ;  Detroit  and  Eel  River  R.  R.  Co.  v.  Bears,  39  Ind. 
598 ;  State  v.  Bissell,  4  Greene,  (Iowa,)  328. 

Forms  are  not  essential — the  intention  of  the  voters  should 
govern.  People  v.  Hilliard,  29  111.  425  ;  Talkington  v.  Turner, 
71  id.  236 ;   Clark  v.  Robinson,  88  id.  500. 

Mr.  Benson  Wood,  and  Mr.  James  W.  Gibson,  for  the 
respondents : 

It  was  incumbent  upon  the  town  officers  to  determine, 
before  making  the  subscription  and  issuing  the  bonds,  first, 
whether  the  preliminary  conditions  had  been  complied  with. 
Jackson  County  v.  Brush,  77  111.  64 ;  Humboldt  v.  Long,  92 
U.  S.  642;  Marcy  v.  Owego,  id.  639;  Coloma  v.  Eaves,  id.  49. 

The  conditions  of  subscription  and  issuing  bonds  were 
made  by  the  voters,  and  the  town  officers  had  no  right  to 
disregard  them.  People  v.  Waynesville,  88  111.  476 ;  Shaeffer 
v.  Bonham,  95  id.  381 ;  Falconer  et  al.  v.  B.  and  J.  R.  R.  Co. 

69  N.  Y.  497. 

Before  subscription  is  made,  no  obligation  exists  between 
the  parties.     People  ex  rel.  v.  County  of  Tazewell,  22  111.  156. 

When  the  constitution  of  1870  was  adopted,  no  valid  sub- 
scription having  been  made,  the  power  to  subscribe  and  to 
issue  bonds  was  absolutely  taken  away.  Falconer  v.  B.  and  J. 
R.  R.  Co.  14  N.  Y.  507;  Falconer  v.  B.  and  J.  R.  R.  Co.  69 
id.  491 ;  County  of  Moultrie  v.  Savings  Bank,  92  U.  S.  633. 

The  remedy  sought  is  barred  by  the  act  of  limitation  of 
March  17,  1874.  The  conditions  not  having  been  performed 
before  that  act  went  into  effect,  the  relator  had  no  vested 
right,  and  there  was  no  obligation  of  contract  to  be  impaired 
by  that  statute.  McAllister  v.  Smith,  17  111.  328  ;  Matthias 
v.  Cook,  31  id.  33. 


288  The  People  ex  rel.  v.  Town  of  Granville.       [Sept. 

Opinion  of  the  Court. 

Municipal  bonds  in  aid  of  a  railroad  corporation,  since  the 
constitution  of  1870  went  into  effect,  are  prima  facie  invalid, 
and  the  burden  of  proof  is  upon  the  party  affirming  their 
validity.  Town  of  Prairie  v.  Lloyd,  97  111.  181 ;  Town  of 
Middleport  v.  Mtna  Life  Ins.  Co.  82  id.  563 ;  Jackson  County 
v.  Brush,  77  id.  59. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Various  objections  are  made  by  the  defendants  against  the 
granting  of  the  prayer  of  the  petition  for  a  writ  of  mandamus 
to  compel  the  execution  and  delivery  to  the  petitioner  of 
$24,000  of  bonds  of  the  town  of  Granville.  Without  the 
notice  of  any  other  of  the  reasons  urged,  we  are  of  opinion 
that  the  acts  of  the  General  Assembly,  approved  March  17, 
1874,  in  force  July  1,  1874,  (Rev.  Stat.  1874,  p.  797,)  and 
of  May  29,  1877,  in  force  July  1,  1877,  (Laws  1877,  p.  157,) 
are  ground  sufficient  for  the  denial  of  the  writ.  The  first 
named  act  is  entitled  "An  act  to  limit  and  determine  the 
time  for  which  counties,  cities,  townships,  towns  and  pre- 
cincts in  this  State  shall  be  liable  and  holden  to  issue  aid 
for  the  building  of  any  railroad,  in  pursuance  of  any  vote 
taken  in  conformity  to  the  laws  of  this  State, "  and  enacts, 
"that  the  liability  of  all  counties,  cities,  townships,  towns  or 
precincts  which  have  voted  aid,  donations  or  subscriptions 
to  the  capital  stock  of  or  to  any  railroad  company,  in  con- 
formity to  the  laws  of  this  State,  for  the  building  of,  or  in 
aid  of  the  building  of,  any  railroad  to,  into,  through  or  near 
such  county,  city,  township,  town  or  precinct,  to  issue  such 
aid  voted,  shall  cease  and  determine  upon  and  after  the 
expiration  of  three  years  from  and  after  the  first  day  of  July 
next,  and  no  bonds  shall  be  issued  or  stock  subscribed  to  any 
such  railroad  company  after  such  time,  upon  account  of,  or 
upon  the  authority  of,  such  vote. "  The  last  one  of  the  above 
named  acts  purports  to  be  amendatory  of  the  former,  and 
limits  the  time   of  issuing  such  aid  to  July  1,  1880.     The 
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vote  for  subscription  to  the  stock  of  the  relator  company  was 
given  at  an  election  held  on  July  24,  1869,  the  subscription 
to  be  paid  by  the  issue  of  bonds  of  the  township,  the  bonds 
to  be  payable  to  the  company,  when  the  line  of  its  railroad 
should  be  permanently  located  through  the  township.  The 
act  of  incorporation  of  the  company,  in  pursuance  of  which 
the  subscription  was  voted,  provided,  that  if  the  vote  should 
be  for  subscription,  it  should  then  be  the  duty  of  the  super- 
visor and  clerk  of  the  township  to  subscribe,  without  unneces- 
sary delay,  upon  the  request  of  the  corporation,  for  stock  in 
the  corporation  to  the  amount  voted  for,  and  to  issue  and 
deliver  to  the  corporation  the  same  amount  as  the  stock 
subscribed,  of  the  bonds  of  the  township. 

This  cause  was  certified  from  this  court  to  the  circuit  court 
of  Crawford  county,  for  the  trial  of  the  issues  of  fact.  Such 
trial  was  had,  and  resulted  in  numerous  findings  of  fact, 
which  are  certified  to  this  court.  Among  such  findings  are, 
that  the  line  of  the  railroad  was  permanently  located  through 
the  town  of  Granville,  October  15,  18T5 ;  that  the  railroad 
was  constructed  through  said  township  August  1,  1880;  that 
on  April  12,  1870,  the  town  of  Granville  did  subscribe  for 
stock  in  said  railroad  company  to  the  amount  of  $10,000. 
The  petition  for  mandamus  was  filed  in  this  court  at  the 
January  term,  1881,  January  25,  and  the  summons  issued 
February  8,  1881,  returnable  to  the  June  term,  1881. 

We  do  not  see  why  this  case  does  not  come  within  the 
express  provision  of  the  enactment  of  1877,  that  the  liability 
of  any  township  which  had  voted  a  subscription  to  the  capi- 
tal stock  of  any  railroad  company  should  cease  and  determine 
upon  and  after  the  first  day  of  July,  1880,  and  that  no  bonds 
should  be  issued  or  stock  subscribed  to  any  such  railroad 
company  after  that  date,  upon  account'  of,  or  upon  the 
authority  of,  such  vote.  It  is  answered  to  this,  that  these 
acts  of  March  17,  1874,  and  May  29,  1877,  apply  only  to 
cases  where  the  power  to  issue  aid  to  railroad  companies 
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rests  merely  in  the  law,  and  nothing  has  been  done  to  vest 
an  interest  in  the  corporation  in  whose  behalf  the  power  was 
created ;  that  an  interest  vested  before  the  passage  of  the 
acts  is  not  within  their  purview ;  that  in  the  present  case 
there  had  been  a  valid  contract  of  subscription  to  the  stock, 
made  by  the  supervisor  and  town  clerk,  in  pursuance  of  the 
vote,  previous  to  the  passage  of  the  acts,  and  so  the  acts  can 
have  no  application  to  the  case.  It  is  true  there  had  been  a 
formal  subscription  made  of  $10,000  to  the  stock  upon  the 
books  of  the  company,  and  only  $6000  of  bonds  ever  issued, 
and  it  is  contended  that  there  was,  on  April  9,  1870,  what 
was  equivalent  to  a  subscription  by  the  supervisor  and  town 
clerk  of  the  remaining  $20,000  of  the  amount  of  $30,000 
voted  to  be  subscribed.  Conceding  that  such  subscription  of 
stock  had  in  fact  been  made,  we  find  therein  no  reason  for 
denying  the  applicability  of  the  acts,  or  their  full  effect  in 
defence  against  this  proceeding.  There  is  certainly  nothing 
in  the  language  of  the  acts  to  countenance  the  idea  of  their 
not  applying  to  cases  where  subscriptions  of  stock  had  been 
made.  They  contain  several  provisos,  but  no  one  of  this 
kind.  In  case  of  a  subscription  made  merely  without  the 
issue  of  any  bonds,  there  would  remain  the  remedy  to  com- 
pel the  issue  of  bonds  in  payment  of  the  subscription.  But 
the  remedy  to  enforce  the  issuing  of  bonds,  the  statutes 
require  to  be  .pursued  within  the  limited  time  named.  If 
not,  then  the  liability  to  issue  the  bonds  shall  cease  and 
determine  after  that  time,  and  no  bonds  shall  be  issued 
thereafter.  We  do  not  consider  the  acts  obnoxious  to  the 
objection  that  they  impair  the  obligation  of  contracts.  We 
regard  them  but  as  statutes  of  limitation,  prescribing  and 
limiting  the  reasonable  time  within  which  the  remedy  for 
enforcing  the  issue  of  bonds  to  aid  in  the  building  of  any 
railroad,  previously  voted,  shall  be  pursued. 

It  is  claimed  that  the  case  comes  within  one  of  the  pro- 
visos to  the  act,  that  it  is  not  to  apply  where  such  aid  shall 
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have  been  deposited  with  any  trustee,  upon  written  or  printed 
conditions,  to  be  delivered  to  the  railroad  company  at  some 
future  time.  The  bonds  of  the  town,  to  the  amount  of  the 
stock  voted  for,  were  deposited  in  the  hands  of  a  trustee  at 
the  time  of  the  passage  of  the  act  of  1874,  they  having  been 
so  deposited  on  November  1,  1871 ;  but  they  appear  to  have 
been  withdrawn,  and  returned  to  the  town  and  destroyed, 
with  the  assent  of  the  railroad  company,  in  1875.  At  ihe 
time  of  the  passage  of  the  act  of  1877,  or  afterward,  there 
was  no  deposit  of  such  bonds  with  a  trustee,  and  the  case 
would  not  come  within  the  like  proviso  of  tlmt  act. 

After  the  return  of  said  bonds  to  the  town,  the  supervisor 
and  town  clerk,  on  August  28,  1875,  executed  their  instru- 
ment, under  seal,  to  the  railroad  company,  agreeing  that 
upon  the  completion  of  the  construction  of  the  railroad 
through  the  town  of  Granville,  the  town  should  execute  to 
the  railroad  company  a  series  of  bonds,  to  the  amount  of 
$24,000.  It  is  said  by  relator's  counsel  that  this  instrument 
was  executed  upon  the  return  of  the  bonds  to  the  town,  as 
aforenamed,  and  of  the  same  date,  and  that  this  instru- 
ment remains  on  deposit  with  the  trustee,  and  so  the  rights 
of  the  relator  are  saved  by  said  proviso.  We  do  not  find 
that  the  facts  last  stated  appear  by  the  record ;  but  even  if 
they  did,  they  would  not,  we  consider,  bring  the  case  within 
the  proviso.  This  instrument  was  but  the  individual  obliga- 
tion of  the  supervisor  and  town  clerk  that  the  town,  upon 
the  contingency  named,  should  issue  its  bonds,  and  can  not 
be  considered  as  the  bonds  or  "aid"  of  the  town  deposited 
with  a  trustee,  upon  Written  or  printed  conditions,  for  their 
delivery  at  a  future  time. 

We  find  nothing  in  the  objection  that,  as  applied  to  sub- 
scriptions, the  act  is  void  because  the  subject  is  not  expressed 
in  the  title,  that  being  to  limit  the  time  for  which  counties, 
etc.,  shall  be  liable  and  holden  to  issue  aid  only  for  the  build- 
ing of  any  railroad,  etc.,  no  mention  being  made  of  subscrip- 
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tions  in  the  title.  We  regard  subscriptions  as  fully  covered 
and  embraced  by  the  word  "aid"  used  in  the  title.  Subscrip- 
tion to  stock  is  one  form  of  aid.  Nor  do  we  consider  the  acts 
in  question  objectionable  as  special  legislation,  in  creating, 
as  is  urged,  special  limitations  for  the  benefit  of  particular 
corporations,  and  applicable  only  to  a  single  class  of  munici- 
pal contracts. 

The  writ  of  mandamus  must  be  refused. 

Mandamus  denied. 


Washington  Hesing 
v. 
The  Attorney  General  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Appeals — only  a  party  to  the  suit  can  appeal.  The  right  of  appeal 
is  purely  statutory,  and  there  is  no  statute  in  this  State  authorizing  an  appeal 
by  a  person  not  a  party  to  the  suit. 

2.  Same — in  the  case  of  an  information,  who  may  appeal.  Where  an 
information  on  the  relation  of  a  person  is  dismissed  by  the  Attorney  General, 
or  on  his  motion  it  is  dismissed,  without  any  judgment  against  the  relator 
for  costs,  and  subsequently  a  motion  by  the  relator  to  set  aside  the  order  of 
dismissal,  and  for  the  court  to  direct  that  the  cause  be  prosecuted,  is  over- 
ruled at  his  costs,  no  appeal  lies  in  favor  of  the  relator  from  the  orders  of  the 
court,  for  the  reason  he  is  no  party  complainant  or  defendant,  and  is  not 
affected  personally  by  the  dismissal. 

3.  Same — what  is  a  franchise  within  the  statute  relating  to  appeals. 
The  word  "franchise,"  as  used  in  the  Appellate  Court  act  (sec.  8)  in  relation 
to  appeals  directly  from  the  trial  court  to  this  court,  does  not  include  liberty 
or  privilege  merely,  but  is  there  used  in  the  restricted  sense  of  a  special 
privilege  conferred  by  grant  from  the  State  or  sovereign  power,  as  being 
something  not  belonging  to  the  citizen  of  common  right.  No  one  can  have 
a  franchise  to  be  a  relator,  and  to  cause  a  prosecution  to  be  carried  on  in  an 
information. 

4.  Information — by  whom  it  may  be  controlled.  By  the  common  law 
the  relator  in  an  information  can  not  take  any  step  in  the  cause  in  his  own 
name,  and  independent  of  the  Attorney  General.     The  Attorney  General  is 
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the  only  person  whom  the  court  will  recognize,  and  he  may  dismiss  the 
proceeding,  if  he  thinks  proper,  in  the  discharge  of  his  official  duty. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Edward  Eoby,  for  the  appellant. 

Mr.  Wm.  C.  Goudy,  Mr.  Alex.  McCoy,  and  Mr.  Francis 
Adams,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

On  the  5th  of  April,  1882,  the  Attorney  General  filed 
in  the  office  of  the  clerk  of  the  Superior  Court  of  Cook 
county  an  information  on  the  relation  of  Washington  Hesing, 
against  John  K.  Bensley,  the  Board  of  Trade  of  the  city  of 
Chicago,  and  the  city  of  Chicago,  praying  that  proceedings 
under  a  certain  ordinance  of  said  city  in  relation  to  the  vaca- 
tion of  a  particularly  described  portion  of  La  Salle  street,  in 
said  city,  be  enjoined,  etc.  Summons  was  issued  and  served, 
and  two  days  after  the  filing  of  the  information, — that  is, 
on  the  7th  of  April, — the  Attorney  General  appeared  in  said 
Superior  Court  and  withdrew  his  name  from  the  information, 
and  asked  that  the  suit  be  dismissed.  The  court  thereupon 
entered  a  decree  dismissing  the  suit,  but  without  directing 
that  costs  be  taxed  against  the  relator.  Ten  days  after- 
wards,— that  is,  on  the  17th  of  April, — Washington  Hesing 
appeared  in  court,  and  moved  that  the  decree  dismissing  the 
suit  be  set  aside,  and  that  the  court  direct  that  the  cause  be 
prosecuted.  This  motion  the  court  overruled,  and  ordered 
that  Hesing  pay  the  costs  of  the  motion,  and  Hesing  there- 
upon prayed  an  appeal  to  this  court,  and  filed  bond  therefor. 
Counsel  for  appellees  move  to  dismiss  the  appeal  for  want  of 
jurisdiction  in  this  court  to  hear  the  same. 

This  motion  must  be  sustained.  Hesing  was  neither  com- 
plainant nor  defendant  in  the  information,  and  no  decree 
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affecting  him  personally  was  rendered  upon  the  dismissal 
thereof.  His  being  relator  did  not  convert  a  purely  public 
suit  into  a  private  one,  and  entitle  him,  as  against  the  Attor- 
ney General,  to  prevent  its  dismissal.  No  such  right  is 
conferred  by  any  statute  to  which  our  attention  has  been 
directed,  and  at  common  law,  where  the  Attorney  General 
proceeded  on  the  information  of  a  relator  who  sustained  and 
directed  the  suit,  the  relator  could  not  take  any  step  in  the 
cause  in  his  own  name,  and  independent  of  the  Attorney 
General.  1  Daniell's  Chancery  Practice,  (Perkins'  ed.)  11, 
12.  That  author  cites,  in  support  of  this  position,  Attorney 
General  v.  Wright,  3  Beavan,  447,  (43  Eng.  Chancery,  447,) 
and  Attorney  General  v. Barker,  4  M.  &  C.  262.  In  the  first 
named  case,  notice, of  motion  was  given  on  behalf  of  a  rela- 
tor, and  an  objection  was  made  that  it  ought  to  have  been 
on  behalf  of  the  Attorney  General,  and  Lord  Langdale  de- 
cided that  the  notice  was  irregular,  and  said,  "that  relators 
should  know  that  they  are  not  parties  to  informations,  and 
have  no  right,  of  their  own  authority,  to  make  any  application 
to  the  court.  The  Attorney  General  is  the  only  person  whom 
the  court  recognizes  in  such  cases."  In  the  latter  case  an 
information  was  filed,  and  Lord  Cottenham  refused  to  hear 
the  relator  in  person  on  behalf  of  the  Attorney  General. 

In  Attorney  General  v.  Ironmongers  Company,  2  Beavan, 
(17  Eng.  Chancery,)  314,  *313,  information  was  filed  by  the 
Attorney  General  on  the  relation  of  a  private  party,  for  the 
purpose  of  having  a  certain  fund  devised,  applied  to  chari- 
table purposes.  On  the  argument  of  the  case,  the  Attorney 
General  offered  to  appear  for  the  trustees  of  a  particular 
charity,  but  the  Master  of  the  Bolls,  Lord  Langdale,  refused 
to  permit  him  to  do  so.  Among  other  things,  in  subsequently 
commenting  upon  the  Attorney  General's  relation  to  the  case, 
he  said:  "The  suit  is  the  suit  of  the  Attorney  General,  and 
if  he  should  desire  the  information  to  be  dismissed,  the  court 
must  dismiss  it  accordingly,  and  it  is  for  him,  in  the  exercise 
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of  his  public  duty,  to  determine  whether  he  will  proceed  at 
all,  and  if  so,  in  what  manner. " 

The  right  of  appeal  is  purely  statutory,  and  no  statute 
exists,  of  which  we  are  aware,  that  authorizes  an  appeal  by 
a  person  not  a  party  to  the  suit. 

If  it  shall,  however,  be  conceded  that  Hesing  had  the 
right  to  appeal  from  the  decision  on  his  motion  (which  we 
shall  not  now  discuss),  there  would  still  remain  the  question 
whether  that  appeal  must  be  to  the  Appellate  Court,  or  does 
it  lie  to  this  court.  Hesing's  counsel,  with  much  ability, 
ingenuity  and  elaboration,  argue  that  he  has  a  franchise  to 
be  a  relator,  and  to  cause  the  prosecution  to  be  carried  on  in 
such  cases,  and  that,  therefore,  he  has  the  right  of  appeal 
direct  to  this  court,  under  section  8  of  the  Appellate  Court 
act.  (Pub.  Laws  of  1877,  70,  71.)  It  may  be  remarked,  in 
passing,  that  his  interest  as  one  of  the  great  public — the 
people  of  the  State  (and  he  claims  no  other) — is  precisely 
the  same  in  this  case,  and  in  all  others  of  a  kindred  charac- 
ter, that  it  is  in  every  instance  of  -the  violation  of  the  crimi- 
nal or  penal  law.  He  may  file  a  preliminary  affidavit  before 
a  justice  of  the  peace  that  a  crime  has  been  committed.  He 
may  appear  before  the  grand  jury  of  the  proper  county  and 
inform  that  body  that  a  crime  has  been  committed,  and  fur- 
nish the  names  of  witnesses ;  but  if  the  justice  of  the  peace 
refuse  to  issue  his  warrant,  or  the  grand  jury  decline  to 
indict,  he  can  not  appeal  to  a  higher  tribunal,  or  institute 
any  suit  in  his  own  name.  His  francldse,  using  the  word  in 
the  sense  of  "liberty, "  for  which  counsel  contend,  is  not  to 
prosecute  personally,  nor  as  an  individual  to  control  and 
carry  on  public  prosecutions  in  the  name  of  the  People,  but 
to  give  information, — to  make  complaint  through  the  proper 
officers,  —  and  thereby  alone  to  cause  prosecutions  to  be 
instituted  and  carried  on  through  the  regularly  defined  chan- 
nels, and  by  the  legally  constituted  agencies  and  instru- 
mentalities. 
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In  Board  of  Trade  v.  The  People,  9  L  111.  80,  we  held  that 
the  word  "franchise,"  as  used  in  the  Appellate  Court  act, 
supra,  does  not  include  liberty  or  privilege  merely,  hut  that 
it  is  there  used  in  the  restricted  sense  of  a  special  privilege 
conferred  by  grant  from  the  State  or  sovereign  power,  as  being 
something  not  belonging  to  the  citizen  of  common  right. 

There  being  no  other  ground  claimed  than  that  a  franchise 
is  involved,  which  would  authorize  an  appeal  direct  to  this 
court,  it  follows  that  the  appeal  must  be  dismissed.  It 
should  have  been  taken,  if  maintainable  at  all,  to  the  Appel- 
late Court  of  the  proper  district. 

Appeal  dismissed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision  of  this 
case. 

/      s 


Wabash,  St.  Louis  and  Pacific  Eailway  Company 

v. 
Henry  J.  Eector. 

Filed  at  Springfield  September  28,  1882. 

1.  Appeal — reviewing  facts.  On  an  appeal  to  this  court  from  the  Appel-. 
late  Court,  in  an  action  to  recover  damages  for  a  personal  injury  from  negli- 
gence or  willful  act  of  the  defendant's  servant,  the  facts  will  not  be  examined 
any  further  than  may  be  necessary  to  an  understanding  of  questions  of  law 
raised, — as,  for  instance,  the  propriety  of  instructions  based  upon  the  evi- 
dence. The  finding  of  the  facts  by  the  Appellate  Court,  in  such  case,  is 
conclusive. 

2.  Carrier  of  passengers — when  the  relation  exists.  The  purchase 
of  a  ticket  by  a  person  on  a  company's  railway,  between  two  stations,  creates 
the  relation  of  carrier  and  passenger  between  them,  with  all  the  duties  the 
law  imposes  on  each. 

3.  Same — relative  duties  of  railroad  carrier  and  passengers  as  to  get- 
ting off  and  on  cars.  It  is  the  duty  of  every  railroad  company  to  cause  its 
passenger  trains  to  stop  at  each  station  advertised  as  a  place  for  receiving 
and  discharging  passengers,  a  sufficient  length  of  time  to  receive  and  let  off 
passengers  with  safety,  and  to  provide  a  reasonably  safe  way  of  reaching  and 
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departing  from  their  cars  at  all  usual  stations,  and  it  is  the  duty  of  passen- 
gers to  exercise  ordinary  care  for  their  safety  in  attempting  to  take  passage 
on  railway  cars. 

4.  No  degree  of  carelessness  or  negligence  on  the  part  of  a  passenger  will 
excuse  a  wanton  and  malicious  attack  on  him  by  the  conductor  or  other  ser- 
vant of  the  railroad  company.  No  matter  how  negligent  a  passenger  may  be 
for  his  safety,  that  will  not  warrant  the  infliction  of  a  willful  injury  by  a  rail- 
road employe. 

5.  Master  and  servant — liability  of  master  for  acts  of  servants.  In 
an  action  for  damages  against  a  railway  company,  the  proof  showed  that 
the  plaintiff,  having  a  ticket,  delayed  getting  upon  the  train  until  it  had 
started  and  got  under  considerable  speed,  when  he  caught  hold  of  the  railing 
at  the  end  of  the  rear  car  and  stepped  upon  the  bottom  step,  when  he  w7as 
swung  round  to  the  rear  of  the  car,  with  his  back  toward  it,  and  in  an  effort 
to  recover  himself  swung  back,  and  with  his  right  hand  took  hold  of  the 
other  guard  rail,  and  while  in  that  position,  it  was  claimed  he  was  wantonly 
and  maliciously  assaulted  by  the  conductor.  The  court  instructed  the  jury 
that  if  they  believed,  from  the  evidence,  that  plaintiff,  under  all  the  circum- 
stances, in  attempting  to  board  the  train  acted  as  a  reasonably  prudent  man 
would  have  done  under  like  circumstances,  without  negligence,  and  used 
ordinary  care  to  prevent  accident,  and  that  injuries  were  sustained  by  him 
resulting  from  the  willful  or  wantonly  malicious  conduct  of  the  servant  of 
defendant  acting  in  the  line  of  his  duty,  the  defendant  was  liable  for  such 
injuries:  Held,  that  while  under  some  circumstances  the  principles  of  the 
instruction  might  be  applicable,  it  was  calculated  to  mislead  the  jury  under 
the  facts  of  the  case  tried. 

6.  Exemplary  damages — not  given  as  a  matter  of  right.  Where  an 
injury  is  wantonly  and  willfully  inflicted,  the  jury  may,  in  addition  to  the 
actual  damages  sustained,  visit  upon  the  wrong- doer  vindictive  or  punitive 
damages,  by  way  of  punishment  for  the  wrongful  act,  but  the  party  is  not 
"entitled"  to  such  damages  as  a  matter  of  right,  and  it  is  error  to  so  instruct, 
in  any  case.  Whether  the  party  may  have  such  damages,  rests  largely  in  the 
discretion  of  the  jury,  under  all  the  circumstances,  and  they  should  be  left 
free  to  exercise  their  judgment  in  this  respect. 

7.  Instructions — must  not  ignore  important  fact  bearing  on  party's 
rights.  An  instruction  is  vicious  which  ignores  an  important  fact  intimately 
connected  with  and  affecting  the  plaintiff's  right,  or  the  extent  of  the  defend- 
ant's liability,  which  the  evidence  tends  to  prove.  Thus,  in  an  action  against 
a  railroad  company  to  recover  for  a  permanent  personal  injury  to  the  plain- 
tiff, including  one  to  his  spine,  claimed  to  have  resulted  from  an  unjusti- 
fiable assault  upon  him  by  the  conductor  as  he  was  attempting  to  board  a 
car  while  in  motion,  the  proof  tending  strongly  to  show  that  the  principal 
injury,  the  one  to  his  spine,  was  caused  by  a  severe  strain  or  wrenching  of 
his  body  in  attempting  to  get  on  the  train,  an  instruction  which  ignores  the 
fact  that  such  injury  might  have  resulted  from  his  own  imprudent  act,  should 
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not  be  given.  It  should  exclude  from  the  jury  all  idea  that  there  could  be 
any  recovery  for  injuries  sustained  by  the  imprudent  attempt  to  board  the 
car  while  in  motion. 

8.  Same — error  when  not  cured  by  others.  It  is  not  sufficient,  in  such  a 
case,  that  some  of  the  defendant's  instructions  may  have  stated  the  law  cor- 
rectly on  such  branch  of  the  case.  The  plaintiff's  instructions  should  have 
done  the  same  thing,  so  that  the  jury  might  not  be  misled  by  considering 
one  set  or  the  other  of  the  charges  given. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Fulton  county ;  the  Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  F.  T.  Hughes,  for  the  appellant : 

The  facts  amount  to  such  culpable  and  willful  negligence 
on  the  part  of  the  plaintiff,  as  will  preclude  a  recovery  on 
account  of  contributory  negligence.  The  statute  makes  it  a 
criminal  offence  for  any  person  to  climb,  jump,  cling  to  or 
attach  himself  to  a  car  in  motion.  Field  on  Damages,  167; 
Chicago  and  Northwestern  Ry.  Co.  v.  Scates,  90  111.  586 ; 
Railroad  Co.  v.  A  spell,  23  Pa.  St.  147;  Nichols  v.  Railway 
Co.  106  Mass.  463;  Harvey  v.  Railway  Co.  116  id.  269; 
Illinois  Central  R.  R.  Co.  v.  Able,  59  111.  131  ;  Ohio  and  Mis- 
sissippi R.  R.  Co.  v.  Schiebe,  44  id.  460 ;  Illinois  Central  R.  R. 
Co.  v.  Slatten,  54  id.  133. 

The  appellee  was  doing  an  unlawful  act.  His  injury 
resulted  from  that  act,  and  if  so,  he  can  not  recover.  Wood 
on  Master  and  Servant,  sec.  319  ;  Harris  v.  Hatfield,  71  111. 
310 ;  Bosworth  v.  Swanson,  10  Mete.  363 ;  Heland  v.  Lowell, 
3  Allen,  408 ;  Illinois  Central  R.  R.  Co.  v.  Hetherington,  83 
111.  510. 

If  plaintiff  was  injured  by  the  servant  of  appellant,  it  was 
outside  of  the  employment  of  the  servant.  Middleton  v. 
Fowler,  Salk.  282;  Roe  v.  Birkenhead  R.  R.  Co.  7  Eng.  L.  & 
Eq.  546 ;  Story  on  Agency,  sec.  456 ;  Angell  on  Carriers, 
sec.  604;  Hilliard  on  Torts,  432;  Cooley  on  Torts,  533; 
Wood's  Master  and  Servant,  555;  2  Kent's  Commentaries, 
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260 ;  Thompson  on  Negligence,  885 ;  Pierce  on  Eailroads, 
279;  Bryant  v.  Rich,  106  Mass.  180;  Little  Miami  R.  R.  Co. 
v.  Wetmore,  19  Ohio  St.  110. 

The  court- erred  in  giving  the  tenth  instruction,  directing 
the  jury  to  assess  vindictive  damages.  McKialey  v.  Chicago 
and  Northwestern  Ry.  Co.  44  Iowa,  321 ;  Crocker  v.  Chicago 
and  Northwestern  Ry.  Co.  36  Wis.  657 ;  Pierce  on  Eailroads, 
305,  306 ;  Field  on  Damages,  96 ;  McKeen  v.  Citizens  Ry. 
Co.  40  Mo.  88 ;  Goddard  v.  Grand  Trunk  R.  R.  Co.  57  Me.. 
202. 

To  hold  the  principal,  who  has  done  or  authorized  no 
wrong,  liable  for  exemplary  damages,  is  against  the  general 
principles  of  the  law  of  exemplary  damages.  Wood's  Master 
and  Servant,  598 ;  Cooley  on  Torts,  127 ;  Shearman  &  Eed- 
field  on  Negligence,  sec.  601 ;  Caldwell  v.  New  Jersey  Steam- 
boat Co.  47  N.  Y.  282;  Hagan  v.  Providence  R.  R.  Co.  3 
E.  I.  88;  Turner  v.  North  B.  R.  R.  Co.  34  Cal.  594;  Ken. 
and  G.  R.  R.  Co.  v.  Dills,  4  Bush,  593. 

For  all  such  acts  as  are  outside  the  employment,  and  not 
ratified,  only  actual  damages  can  be  allowed.  Crocker  v. 
Chicago  and  Northwestern  Ry.  Co.  36  Wis.  657 ;  Chicago  and 
Rock  Island  R.  R.  Co.  v.  McKean,  40  111.  218. 

Messrs.  Gray  &  Waggoner,  and  Mr.  L.  W.  James,  for  the 
appellee : 

One  who  procures  a  ticket  for  a  passage  on  the  company's 
cars,  is  to  be  regarded  as  a  passenger  from  the  time  he  pur- 
chases the  same,  and  it  is  the  duty  of  the  company  to  pro- 
vide hhn  a  safe  passage  to  his  seat  in  the  cars.  Eedneld  on 
Carriers,  269,  352. 

To  all  legal  intent  and  purpose  the  conductor  in  charge 
of  a  train  is,  for  the  time  being  at  least,  the  company  itself, 
and  said  company  is  fully  responsible  for  all  his  acts  and 
doings  within  the  scope  of  his  power,  express  or  implied. 
St.  Louis,  Alton  and  Chicago  Ry.  Co.  v.  Dolby,    19  Jll.  353 ; 


300  W.,  St.  L.  &  P.  Ey.  Co.  v.  Kector.  [Sept. 

Opinion  of  the  Court. 

Toledo,  Wabash  and  Western  Ry.  Co.  v.  Harmon,  47  id.  299 ; 
Illinois  Central  R.  R.  Co.  v.  Reed,  37  id.  508 ;  Northwestern 
R.  R.  Co.  v.  Hack,  66  id.  239 ;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Dickson,  63  id.  157 ;  Noble  v.  Cunning- 
ham, 74:  id.  51 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Bryan,  90  id.  126 ;  Chicago  and  Northwestern  R.  R.  Co.  v. 
Moranda,  93  id.  303 ;  Goddard  v.  G.  T.  R.  R.  Co.  57  Maine, 
202;  A.  and  G.  W.  R.  R.  Co.  v.  Dunn,  19  Ohio,  162;  Han- 
son v.  N.  A.  R.  R.  Co.  57  Maine,  84;  1  American  Kailway 
Cases,  Smith  &  Bates'  notes,  127 ;  Sleeth  v.  Wilson,  9  Carr. 
&  Payne,  607 ;  Bryant  v.  Rich,  106  Mass.  180 ;  Coleman  v. 
N.  Y.  and  N.  H.  R.  R.  Co.  106  id.  160;  Brokaw  v.  N.  J. 
R.  R.  Co.  3  Vroom,  (N.  J.)  328 ;  Kline  v.  C.  P.  R.  R.  Co.  37 
Cal.  327;  Passenger  R.  R.  Co.  v.  Young,  21  Ohio  St.  518; 
Sherley  v.  Billings,  8  Bush,  147. 

The  act  of  the  agent  of  appellant  was  wanton,  willful  and 
malicious,  and  highly  oppressive,  and  in  such  cases  exem- 
plary damages  should  be  given.  Illinois  Central  R.  R.  Co. 
v.  Parks,  88  111.  375 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Bogue,  1  Bradw.  473 ;  Same  v.  Bryan,  90  111.  126 ; 
Hawk  v.  Ridgeivay,  33  id.  473 ;  City  of  Chicago  v.  Martin,  49 
id.  245 ;  Illinois  Central  R.  R.  Co.  v.  Hammer,  72  id.  348 ; 
Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Patterson,  63  id.  304 ; 
Atlantic  and  Great  Western  R.  R.  Co.  v.  Dunn,  19  Ohio  St. 
162;  Pittsburg,  A.  and  M.  R.  R.  Co.  v.  Donahue,  70  Pa.  St. 
119. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  Henry  J.  Bector,  against  the 
Wabash,  St.  Louis  and  Pacific  Bailway  Company,  and  Theo- 
dore F.  Kent,  to  recover  for  personal  injuries.  No  service  of 
process  was  had  on  Kent,  and  the  action  proceeded  against 
the  railway  company  alone.  The  facts  necessary  to  an 
understanding  of  the'  questions  of  law  to  be  considered  may 
be  briefly  stated.     Plaintiff  desired  to  become  a  passenger 
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on  defendant's  cars  from  Smithfield  to  Canton,  and  for  that 
purpose  purchased  a  ticket  at  the  former  station  that  would 
entitle  him  to  become  a  passenger  on  defendant's  road.  It 
appears  plaintiff  delayed  attempting  to  enter  the  cars  until 
after  the  train  was  in  motion,  although  plenty  of  time  was 
allowed  for  that  purpose,  had  he  desired  to  do  so.  By  the 
time  he  did  attempt  to  get  aboard,  the  train  had  acquired 
considerable  speed.  As  the  end  of  the  rear  car  came  oppo- 
site plaintiff  he  caught  hold  of  the  rear  guard-rail  and  stepped 
with  one  or  both  feet  on  the  bottom  step,  and  swung  around 
to  the  rear  of  the  car.  The  evidence  tends  to  show  a  colli- 
sion occurred  between  plaintiff  and  the  conductor,  who  was 
attempting  to  board  the  train  at  the  same  time  and  at  the 
same  platform.  In  an  effort  to  recover  himself  plaintiff 
swung  back,  and  with  his  right  hand  took  hold  on  the  other 
guard  rail,  and  it  was  while  he  was  in  that  position,  it  is 
alleged  he  was  wantonly  and  willfully  assaulted  by  the  con- 
ductor. The  injuries  sustained  by  plaintiff  were  very  serious 
indeed,  and  no  doubt  of  a  permanent  character.  On  the  trial 
in  the  circuit  court  the  jury  returned  a  verdict  for  plaintiff  in 
the  sum  of  $14,000.  After  a  remittitur  of  $4000  was  entered, 
the  court  overruled  defendant's  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict  for  $10,000.  That  judg- 
ment was  affirmed  in  the  Appellate  Court,  and  defendant 
brings  the  case  to  this  court  on  appeal. 

With  the  facts  of  the  case,  further  than  they  may  be  neces- 
sary to  an  understanding  of  the  questions  of  law  raised,  this 
court  will  not  concern  itself.  They  have  been  ascertained  by 
the  Appellate  Court,  whence  this  cause  comes,  and  that  find- 
ing is,  of  course,  under  the  statute,  conclusive  on  this  court. 
Some  further  reference  to  the  facts  may  be  necessary  to  ren- 
der the  legal  questions  discussed  intelligible  in  their  appli- 
cation to  the  case.  As  has  been  seen,  plaintiff  purchased  a 
ticket  on  defendant's  railway  between  two  stations,  and  that 
fact  created  the  relation  of   carrier  and  passenger,  and  the 
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law  imposed  duties  arising  out  of  that  relation,  both  on  the 
carrier  and  the  passenger.  It  is  the  duty  of  every  railroad 
company  to  cause  its  passenger  trains  to  stop  at  'each  station 
advertised  as  a  place  for  receiving  and  discharging  passen- 
gers, a  sufficient  length  of  time  to  receive  and  let  off  passen- 
gers with  safety,  and  to  provide  a  reasonably  safe  way  of 
reaching  and  departing  from  their  cars  at  all  usual  stations, 
and  it  is  the  duty  of  passengers  to  exercise  ordinary  care  for 
their  safety  qyl  attempting  to  take  passage  on  railway  cars. 
These  respective  duties,  as  well  as  all  others  that  tend  to  the 
security  of  passengers,  neither  party  ought  to  omit. 

No  complaint  is  made  in  this  case  that  defendant  did  not 
cause  its  train  to  stop  at  the  station  a  sufficient  length  of 
time  to  allow  all  passengers  that  might  wish  to  do  so  to  get 
off  or  on  its  cars  with  safety.  It  is  an  admitted  fact,  plaintiff, 
although  holding  a  ticket  entitling  him  to  passage,  did  not 
attempt  to  get  aboard  defendant's  cars  until  the  same  began 
to  move  away  from  the  station.  After  the  cars  were  in 
motion,  and  had  acquired  considerable  speed,  plaintiff  under- 
took to  get  on  the  cars  by  catching  hold  of  the  railing  of  the 
rear  car,  and  while  he  was  holding  to  it  with  both  hands  as 
well  as  he  could,  he  was  injured  by  a  violent  assault  made 
by  the  conductor,  and  was  otherwise  injured.  It  is  at  this 
point  in  the  case  the  first  serious  error  occurs  in  the  action 
of  the  trial  court  in  giving  instructions  for  plaintiff.  The 
first  of  the  series  is  as  follows :  "If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff,  under  all  the  circumstances, 
in  attempting  to  board  defendant's  train,  if  he  so  attempted, 
acted  as  a  reasonably  prudent  person  would  have  done  under 
like  circumstances,  without  negligence,  and  used  ordinary 
care  to  prevent  accident,  and  that  injuries  were  sustained  by 
the  plaintiff  resulting  from  the  willful  or  wantonly  malicious 
conduct  of  the  servant  of  the  defendant  acting  in  the  line  of 
his  duties,  the  defendant  would  be  liable. for  such  injuries." 
Under  some  circumstances  the  principle  of  this  instruction 
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might  be  applicable,  but  it  was  calculated  to  mislead  the 
jury  under  the  admitted  facts  of  this  case.  While  this 
charge  must  be  condemned  in  its  application  to  the  facts  of 
this  case,  it  must  not  be  understood  that  any  carelessness  or 
degree  of  negligence  on  the  part  of  a  passenger  would  excuse 
a  wanton  and  malicious  attack  on  him  by  the  conductor  or 
other  servant  of  the  company.  No  matter  how  negligent  a 
passenger  may  be  for  his  safety,  that  would  not  warrant  the 
infliction  of  a  willful  injury  by  a  railroad  employe. 

The  tenth  charge  of  the  series  does  not  state  a  correct 
principle  of  law,  and  would  be  faulty  in  its  application  to 
any  state  of  facts.  It  is  as  follows :  "The  court  instructs 
the  jury  that  if  they  believe,  from  the  evidence  in  this  case, 
that  the  plaintiff  in  this  case,  having  a  lawful  right  to  ride 
on  the  defendant's  train,  was,  at  and  within  the  county  of 
Fulton,  and  State  of  Illinois,  wantonly,  willfully  and  mali- 
ciously expelled  from  said  train  by  the  conductor  thereof 
while  in  the  exercise  of  his  lawful  or  implied  duty  about  the 
business  of  the  railroad  company,  as  the  servant  and  agent 
of  defendant,  and  that  by  reason  of  such  act  the  said  plain- 
tiff then  and  there  sustained  actual,  serious  and  permanent 
injury  and  damage,  then  the  plaintiff  is  not  limited  in  his 
recovery  to  such  actual  damages  sustained,  but  the  plaintiff 
is  entitled,  in  addition  thereto,  to  such  additional  damages  as 
the  jury  may  in  their  judgment  assess  by  way  of  punishment 
for  such  act."  The  vice  of  this  instruction  consists  chiefly 
in  the  fact  it  states  the  rule  as  to  vindictive  or  punitive  dam- 
ages broader  than  the  law  will  warrant.  Where  an  injury  is 
wantonly  and  willfully  inflicted,  the  jury  may,  in  addition  to 
the  actual  damages  sustained,  visit  upon  the  wrong- doer  vin- 
dictive  or  punitive  damages  by  way  of  punishment  for  such 
willful  injury,  but  it  is  not  understood  the  injured  party  is 
"entitled"  to  such  damages  as  a  matter  of  right,  and  an 
instruction  that  tells  the  jury,  as  a  matter  of  law,  the  injured 
party  is  "entitled"  to  such  damages,  goes  too  far,  and- is  for 
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that  reason  vicious.  A  party  may  recover  the  actual  dam- 
ages inflicted  by  the  wrong-doer,  but  whether  he  may  have 
damages  in  addition  thereto,  rests  largely  in  the  discretion 
of  the  jury,  under  the  circumstances,  and  they  should  be  left 
free  to  exercise  their  judgments  in  that  respect.  It  was 
prejudicial  error  to  tell  the  jury,  as  the  court  did  in  this 
charge,  that  plaintiff  was  "entitled"  to  such  damages  above 
the  actual  damages  sustained.  It  may  be  it  was  a  case 
where  the  jury  might  give  exemplary  damages,  but  that  was 
a  question  the  court  could  not  pass  upon  without  invading 
the  province  of  the  jury. 

But  there  is  a  vice  common  to  most  of  the  instructions 
given  for  plaintiff  that  must  have  been  hurtful  to  the  defence. 
Many  of  them  ignore  the  fact  the  evidence  tends  to  establish, 
viz.,  that  plaintiff  might  have  been  injured  otherwise  than 
by  the  violence  of  the  conductor.  Whatever  injuries  he  may 
have  suffered  other  than  from  the  assault  of  the  conductor, 
were  attributable  to  his  own  negligence,  and  for  which  defend- 
ant was  in  no  way  responsible.  That  which  most  seriously 
afflicts  plaintiff,  is  some  kind  of  an  injury  to  the  spine,  and 
all  the  physicians  say  the  injury  of  which  he  complained 
most  might  have  been  produced  by  a  strain  or  wrenching  of 
the  body.  One  of  them  says  it  might  "result  from  a  very 
bad  strain  or  twist  of  the  body,"  and  another,  "that  it  might 
be  produced  by  a  very  powerful  twist  or  wrench  of  the  body. " 
The  description  given  by  plaintiff  of  the  transaction,  shows 
he  must  have  sustained  a  very  severe  strain  or  wrenching  of 
the  body  in  the  attempt  to  get  on  the  train  when  in  motion. 
His  own  account  is,  that  when  he  caught  hold  of  the  railing 
he  "swung  clear,"  and  had  great  difficulty  in  regaining  his 
balance.  A  witness  near  at  hand,  and  who  saw  all  that  took 
place,  says  plaintiff  "stepped  on  the  car  and  swung  around 
with  his  back  to  the  back  end  of  the  railing."  All  the  wit- 
nesses agree  the  train  had  acquired  considerable  speed  before 
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plaintiff  attempted  to  get  aboard  of  it,  and  there  must,  of 
necessity,  have  been  a  strain  more  or  less  severe  to  the  body. 
Whether  plaintiff  was  injured  in  that  way,  was  a  question 
that  ought  to  have  been  more  definitely  submitted  to  the 
jury.  The  instructions  should  have  excluded  from  the  jury 
all  idea  that  there  could  be  any  recovery  for  injuries  sus- 
tained by  plaintiff  on  account  of  an  imprudent  attempt  to 
board  the  train  when  in  motion,  other  than  that  produced  by 
the  wrongful  conduct  of  defendant's  servants  in  charge  of 
the  train.  That  the  instructions  did  not  do,  and  the  error 
in  this  regard  may  account  in  some  measure  for  the  unusu- 
ally large  verdict  rendered.  It  is  not  sufficient  in  a  case  of 
this  kind  that  some  of  defendant's  instructions  may  have 
stated  the  law  correctly  on  this  branch  of  the  case.  Plain- 
tiff's instructions  should  have  done  the  same  thing,  so  that 
the  jury  could  not  have  been  misled  by  considering  one  set 
or  the  other  of  the  charges  given. 

There  may  be  slight  errors  in  other  instructions,  but  they 
have  not  been  deemed  to  be  of  sufficient  importance  to  be 
remarked  upon.  On  another  trial  the  circuit  court  will  make 
the  instructions  conform,  as  near  as  may  be,  to  the  views 
expressed  in  this  opinion. 

The  judgment  of  the  Appellate  Court  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  reverse  the  judg- 
ment of  the  circuit  court,  and  remand  the  cause  for  a  new 

trial. 

Judgment  reversed. 
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Leo.  Eckert 

v. 

J.  N.  Gridley  et  al. 

Filed  at  Springfield  September  28,  1882. 

Voluntabt  settlement  upon  a  child — what  constitutes — can  not  be 
revoked.  "Where  a  person  bids  off  property  at  an  administrator's  sale  in  his 
own  name,  and  pays  for  it  with  his  own  means,  and  the  deed,  by  his  con- 
sent, is  made  to  him  and  his  son,  then  twenty-four  years  old,  and  living  with 
him,  the  transaction  in  making  the  deed  will  amount  to  a  voluntary  settle- 
ment of  one-half  of  the  property  by  the  father  upon  the  son,  beyond  the 
power  of  the  former  afterward  to  retract. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cass  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

On  April  25,  1*873,  there  was  an  administrator's  sale  of 
lots  2  and  3,  in  block  48,  in  Beardstown,  for  $364,  and  a 
deed  therefor  executed  to  Leo.  Eckert  and  Leopold  Eckert, 
father  and  son.  Leopold  Eckert  died  in  1877,  and  in  Decem- 
ber, 1880,  the  administrator  of  his  estate  filed  a  petition  in 
the  Cass  county  court  for  leave  to  sell  the  undivided  half 
interest  of  the  decedent  in  said  lots,  for  the  payment  of 
debts  of  the  estate.  Thereupon  Leo.  Eckert  filed  his  bill  in 
chancery  in  this  case  for  relief,  the  bill ,  alleging  that  the 
purchase  of  the  lots,  at  the  administrator's  sale  above  named, 
was  made  by  the  complainant ;  that  he  paid  the  purchase 
money,  and  received  what  he  supposed  to  be  a  deed  convey- 
ing the  lots  to  himself ;  that  the  complainant  and  his  wife 
are  natives  of  Germany,  and  are  both  ignorant  of  the  English 
language ;  that  at  the  time  of  making  such  purchase  their 
son,  Leopold,  was  living  at  home,  and  usually  acted  as  com- 
plainant's agent  in  transactions  of  this  character ;  that  after 
said  sale  Leopold  and  the  administrator  came  to  him,  and 
Leopold  stated  that  the  deed  was  "all  right,"  and  ready  to 
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be  delivered,  and  that  complainant  then  instructed  his  wife 
to  pay  the  administrator  the  first  payment,  which  she  did, 
out  of  his  money,  and  that  he  then  executed  and  delivered  to 
the  administrator  his  two  notes  for  the  deferred  payments, 
and  that  they  were  paid  at  maturity,  by  his  wife,  out  of  his 
funds;  that  on  December  8,  1S80,  he  discovered  for  the  first 
time  that  the  deed  for  said  lots  had  been  made  to  his  son, 
Leopold,  and  himself,  as  tenants  in  common ;  that  the  deed 
was  so  made  without  complainant's  knowledge  or  consent ; 
that  Leopold  paid  no  part  of  the  purchase  money,  and  had 
no  interest  whatever  in  the  lots,  and  that  in  all  that  Leopold 
did  in  and  about  said  purchase,  he  was  acting  as  the  agent 
of  complainant.  On  final  hearing  the  circuit  court  dismissed 
the  bill,  and  the  decree  was  affirmed  on  appeal  to  the  Appel- 
late Court  for  the  Third  District. 

Mr.  K.  W.  Mills,  for  the  plaintiff  in  error. 

Messrs.  Ketcham  &  Gridley,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  proof  shows  that  Mrs.  Eckert,  the  wife  of  Leo.  Eckert, 
bid  off  the  lots  at  the  administrator's  sale  of  them,  and  gave 
the  name  of  Leo.  Eckert  as  the  purchaser,  and  that  she  paid 
the  purchase  money  from  what  the  witnesses  supposed  to  be 
her  and  her  husband's  funds.  The  taxes  on  the  lots,  after 
the  purchase,  were  paid  by  Leo.,  and  whatever  of  rents  were 
received  from  the  property  appear  to  have  been  paid  to  him 
and  his  wife.  There  was  evidence  of  statements  by  Leopold, 
on  several  occasions,  that  he  had  no  property,  and  that  he 
had  spoken  of  the  lots  as  his  mother's  property, — that  she 
had  bought  them.  In  opposition  to  this,  it  appeared  that  a 
suit  was  brought  against  Leopold  for  a  breach  of  promise  of 
marriage,  wherein  a  large  judgment  was  recovered  against 
him,  to  avoid  payment  of  which  might  have   furnished  a 


308  Eckert  v.  Gridley  et  al.  [Sept. 

Opinion  of  the  Court. 

motive  for  his  holding  out  the  appearance  that  he  had  no 
property.  This  Eckert  family,  as  appears,  lived  and  worked 
together.  Leopold,  at  the  time  of  the  purchase,  was  twenty- 
four  years  of  age,  and  then,  and  afterwards  until  his  death, 
lived  with  his  parents.  After  the  time  of  his  marriage, 
which  was  about  six  months  previous  to  his  death,  he  and 
his  wife  occupied  the  house  on  the  lots,  taking  their  meals 
with  the  parents,  at  the  house  of  the  latter,  on  premises 
adjoining.  The  old  lady  appears  to  have  been,  to  quite  an 
extent,  the  banker  of  the  family,  for  Leopold  as  well  as  for 
her  husband,  as  shown  in  instances  of  her  paying  debts  of 
Leopold  for  him. 

The  administrator  who  made  the  sale,  after  stating  that 
Mrs.  Eckert  bid  off  the  lots  in  the  name  of  Leo.  Eckert,  says 
that  he  does  not  know  why  the  deed  was  made  to  Leo.  and 
Leopold  Eckert, — that  he  left  it  to  them  and  Mr.  Arenz  to 
make  the  deed.  Mr.  Arenz  was  a  German,  and  he  acted  as 
the  attorney  for  the  administrator  in  the  settlement  of  the 
estate  which  the  latter  represented.  Mr.  Arenz  testifies  that 
he  wrote  the  deed  for  the  lots  at  the  instance  of  the  parties — 
Leopold  and  Leo.  Eckert;  that  first  Leopold  Eckert,  a  day 
or  two  after  the  sale,  came  to  his  office  and  wanted  him  to 
make  the  deed  to  his  father  and  himself,  giving  as  a  reason 
that  he  was  in  partnership  with  his  father, — that  he'  was  the 
only  son,  and  they  were  doing  business  together;  that  wit- 
ness told  him  that  could  not  be  done  unless  his  father  was 
present ;  that  the  father,  Leo.  Eckert,  was  present  when  the 
deed  was  executed,  and  at  that  time  knew  how  the  deed  was 
made.  He  states  that  he  conversed  with  Leo.  Eckert  in  the 
German  language ;  that  witness  prepared  the  administrator's 
report  of  the  sale  to  the  county  court,  either  the  next  day 
after  the  sale  or  the  clay  following,  the  report  stating  the  lots 
to  have  been  sold  and  conveyed  to  Leopold  Eckert  and  Leo. 
Eckert.  Leo.  Eckert  says  that  he  did  not  direct  Mr.  Arenz 
to  make  the  deed ;  that  he  did  not  consent  to  it :  that  the 
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deed  was  read  to  him  in  English ;  that  he  did  not  understand 
the  language  or  what  the  deed  contained,  and  did  not  know 
at  the  time  that  it  had  been  made  to  Leopold  and  himself. 

The  property  having  been  bid  off  in  the  name  of  Leo. 
Eckert,  and  he  making  the  payment,  it  is  unlikely  that  the 
administrator  would  have  presumed  to  insert  in  the  deed  the 
name  of  Leopold  Eckert  as  a  co-grantee,  without  the  consent 
of  Leo.  Eckert.  The  situation  of  the  parties  affords  a  rea- 
sonable explanation  why  Leopold  should  have  been  admitted 
to  a  share  in  the  property. 

We  are  of  opinion  the  circuit  court  was  well  justified  in 
accepting  Mr.  Arenz's  version  of  the  affair  as  the  true  one. 
The  deed  then  would  appear  to  have  been  executed  in  its 
present  form  with  the  consent  of  Leo.  Eckert,  and  if  so,  then, 
even  if  Leo.  Eckert  did  bid  off  the  lots  and  pay  for  them 
himself,  the  transaction  in  the  making  of  the  deed  would 
amount  to  a  voluntary  settlement  of  one-half  of  the  property 
upon  Leopold,  which  it  would  be  beyond  the  power  of  Leo. 
Eckert  afterward  to  retract. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Martha  E.  Webber 

v. 

George  W.  Curtiss  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Sale  under  trust  deed — of  the  good  faith  required  of  the  trustee — 
and  proper  notice  of  the  sale.  The  trustee  in  a  deed  of  trust  is  the  agent 
of  the  grantor  and  his  assigns,  as  well  as  of  the  creditor  thereby  secured, 
and  it  is  his  duty  to  protect  the  interests  of  all  parties  by  acting  in  good  faith 
in  conducting  the  sale,  and  in  seeing  that  reasonable  publicity  is  given  of 
the  time,  place,  and  terms  of  sale. 

2.  If  the  trustee  acts  honestly  in  selecting  the  medium  of  publication, 
his  act  can  not  be  questioned,  and  the  mere  fact  that  others  may  differ  from 
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him  in  judgment  in  that  regard,  does  not  necessarily  tend  to  impeach  his 
honesty.  But  if  he  acts  from  passion,  prejudice,  or  from  corrupt  motives, 
he  perverts  his  trust  and  exceeds  his  power,  and  binds  none  who  are  not 
prohibited  from  inquiring  into  his  acts. 

3.  A  trustee,  from  improper  motives,  to  prevent  the  owner  from  knowing 
of  the  sale  and  having  an  opportunity  to  redeem,  and  to  prevent  competition 
at  the  sale,  advertised  the  land  conveyed  to  him,  f  or%  sale,  under  the  power 
conferred  upon  him,  in  a  newspaper  having  but  a  small  circulation,  and  but 
eight  subscribers  in  the  township  where  the  land  was  situate,  and  published 
at  a  place  eighteen  or  twenty  miles  distant  from  the  land,  when  there  was 
published  a  weekly  newspaper  in  the  same  town  where  he  resided,  and  very 
near  the  land,  and  another  in  an  adjoining  town,  also  near  the  land,  both 
having  a  large  circulation  and  many  subscribers  in  the  town  where  the  land 
was  situated.  The  creditor  resided  in  a  distant  State,  and  the  debtors  on  the 
land.  The  sale  was  made  without  the  knowledge  of  the  grantor,  and  at  a 
grossly  inadequate  price,  to  a  partner  of  the  trustee  in  the  banking  business, 
under  such  circumstances  as  to  show  that  the  trustee  was  interested  in  the 
purchase.  The  trustee,  by  his  conduct,  had  led  the  grantor  to  suppose  that 
no  sale  would  be  made  for  some  time, — it  was  held,  the  sale  should  be  set 
aside,  and  a  redemption  allowed  as  to  such  purchaser,  and  all  others  dealing 
with  him  for  the  property,  with  notice  of  the  equities  of  the  grantor. 

4.  Same — of  personal  notice  to  the  grantor.  Where,  shortly  before  a 
sale  of  land  under  a  power  in  a  trust  deed,  the  owner  of  the  equity  of  redemp- 
tion made  a  payment  of  over  half  the  sum  due  on  the  note  secured,  and  from 
negotiations  with  the  trustee,  as  the  agent  of  the  non-resident  creditor,  for  an 
extension  of  time  on  the  balance  due,  and  the  conduct  of  the  trustee,  he  was 
led  to  and  did  believe  no  sale  would  be  made  for  some  time  thereafter,  from 
which  also  the  trustee  must  have  known  such  owner  was  not  expecting  a 
present  sale,  and  designed  ultimately  to  redeem, — it  was  held,  that  it  was  the 
duty  of  the  trustee  to  have  given  personal  notice  to  the  debtor  of  his  inten- 
tion to  sell,  before  advertising  the  property,  although  the  trust  deed  required 
no  such  notice. 

5.  Although  no  personal  notice  is  necessary  to  be  given  to  the  owner  of 
the  equity  of  redemption  by  the  trustee  in  a  deed  of  trust,  of  a  sale  under  a 
power  to  be  exercised  on  publication  of  notice  in  an  ordinary  case,  this  will 
not  apply  where  the  trustee,  by  his  acquiescence  in  the  conduct  of  such 
owner,  or  by  his  non-action,  reasonably  authorizes  the  belief  that  he  will  not 
sell  without  such  personal  notice.  His  position  is  such  that  he  shall  not 
affirmatively  mislead,  or  stand  by  and  knowingly  permit  those  whose  interests 
he  represents  to  be  misled,  as  to  facts  materially  affecting  their  interests.  In 
such  case  he  should  give  personal  notice  before  acting. 

6.  Possession — notice  of  occupant's  equities.  Where  the  owner  of  the 
equity  of  redemption  is  in  the  actual  possession  of  land  at  the  time  of  its  sale 
under  a  deed  of  trust  thereon,  such  possession  will  operate  as  notice  to  all  the 
world  of  any  equities  in  respect  to  such  sale,  which  the  occupant  may  hold. 
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Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  Wm.  B.  Webber,  and  Mr.  S.  F.  White,  for  the  appel- 
lant: 

A  trustee  will  not  be  permitted  to  make  a  sale  at  an  inade- 
quate price.  If  he  can  not  sell  for  a  fair  price,  he  should 
postpone  the  sale.  Richards  v.  Holmes,  18  How.  141 ;  Jack- 
son v.  Clark,  7  Johns.  217;  Sayles  v.  Smith,  12  Wend.  57; 
Miller  v.  Hull,  4  Denio,  104;  Johnson  v.  Eason,  3  Ired.  Eq. 
336. 

If  he  has  a  discretion  as  to  when  to  post  notices,  he  must 
act  in  good  faith ;  and  if  he  acts  fraudulently,  and  posts  them 
in  remote  places,  the  sale  may  be  avoided,  and  he  made 
personally  responsible.  Johnson  v.  Eason,  supra;  Rowan  v. 
Lamb,  4  G.  Green,  478.  So  when  a  notice  is  fraudulently 
advertised  in  a  remote  newspaper.  Jencks  v.  Alexander,  11 
Paige,  619 ;   Singleton  v.  Scott,  11  Iowa,  589. 

The  rule  deduced  from  the  authorities  is,  that  proof  of  the 
slightest  fraud  or  unfair  conduct  on  the  part  of  the  trustee 
is  sufficient  to  justify  the  interference  of  a  court  of  equity, 
whenever  it  appears  that  the  owner's  property  has  been  sold 
at  a  very  low  price.  2  Perry  on  Trusts,  169;  Longwith  v. 
Butler,  3  Gilm.  32 ;  Burr  v.  Borden,  61  111.  391 ;  Hurd  v.  Case, 
.32  id.  45 ;  Flint  v.  Lewis,  61  id.  299 ;  Meacham  v.  Steele,  93 
id.  146. 

Mrs.  Webber's  possession  was  notice.  Flint  v.  Lewis,  61 
111.  299 ;  Dyer  v.  Martin,  4  Scam.  146 ;  White  v.  White,  89 
111.  460 ;  Mathison  v.  Prescott,  86  id.  493 ;  Brown  v.  Gaffney, 
28  id.  150;  Riley  v.  Quigley,  50  id.  304;  McDowell  v.  Lucas, 
97  id.  489. 

Mr.  Thomas  F.  Tipton,  also  for  the  appellant : 
The  purchaser  at  the  trustee's  sale  is  chargeable  with  notice 
of  all  the  irregularities  attending  the  sale,  and  their  effect  can 
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not  be  evaded  by  him.  Gunnell  et  al.  v.  Cockerill,  84  111.  319 ; 
Hamilton  v.  Lubukee,  51  id.  415. 

Schlorff,  taking  by  quitclaim  from  such  purchaser,  is  in 
no  better  position.  Brown  v.  Glides,  10  Pet.  211 ;  Oliver  v. 
Pratt,  3  How.  410. 

As  to  setting  aside  sales  for  inadequacy  of  price,  counsel 
cited  Meath  v.  Porter,  9  Heisk.  224 ;  Cassidy  v.  Cook  et  al.  99 
111.  389. 

Where  a  trustee  sells  at  auction,  he  must  make  due  adver- 
tisement, and  give  due  notice  to  the  parties  interested.  John- 
son v.  Eason  et  al.  3  Ired.  330. 

Courts  of  equity  will  scrupulously  examine  the  conduct  of 
persons  acting  in  a  fiduciary  or  trust  capacity.  Thomas  v. 
Sloo,  15  111.  66;  Morris  v.  Thomas,  17  id.  112;  Atwood  v. 
Caldwell,  12  id.  96;  Story's  Eq.  Jur.  sees.  331-335;  Moore 
et  al.  v.  School  Trustees,  19  111.  87. 

Mr,  Francis  M.  Wright,  and  Mr.  Homer  W.  Ayers,  for 
the  appellees : 

The  presumption  is,  that  a  person  charged  with  a  trust 
performs  his  duty,  until  the  contrary  appears ;  and  where  an 
act  is  open  to  two  constructions,  one  consistent  with  inno- 
cence and  fidelity  to  duty,  and  the  other  the  reverse,  the  for- 
mer will  be  presumed.  Munn  v.  Burges,  70  111.  604 ;  Goodivin 
v.  Mix,  38  id.  115;  Bush  v.  Sherman,  80  id.  160. 

The  notice  published  was  such  as  was  required  by  the 
trust  deed,  and  there  is  no  evidence  of  intent  to  defraud  any 
one.     St.  Joseph  Manf.  Co.  v.  Daggett,  84  111.  559. 

No  personal  notice  was  required  of  the  sale.  Marston  v. 
Brittenham,  76-  111.  617. 

Schlorff  and  Ahrens  had  the  right  to  rely  upon  the  record 
as  it  was  at  the  time  of  their  purchase.  Gibbon  v.  Hoag,  95 
111.  45 ;  McHaney  v.  Schenk,  88  id.  366 ;  Gunnell  v.  Cockerill, 
79  id.  79;  Hamilton  v.  Lubukee,  51  id.  415;  Cassell  v.  Ross, 
33  id.  244:  Reese  v.  Allen,  5  Gilm.  536. 


1S82.]  Webber  v.  Curtiss  et  al.  313 

Opinion  of  the  Court. 

They  must  have  had  notice  in  fact  of  any  irregularities  in 
the  sale,  if  any,  otherwise  they  will  be  protected  as  innocent 
purchasers.  Hosmer  v.  Campbell,  98  111.  580 ;  Wylcler  v. 
Crane,  51  id.  490. 

Proof  of  notice  should  be  made,  and  not  left  to  inference. 
McHaney  v.  Schenk,  88  111.  357;  Fairman  v.  Peck,  87  id.  156. 

A  sale  will  not  be  set  aside  for  mere  inadequacy  of  price. 
Watterman  v.  Spaulding,  51  111.  425 ;  O'Callaghan  v.  Spaniel- 
ing, 91  id.  228 ;  Jenkins  v.  Pierce  et  al.  98  id.  646. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

On  the  15th  of  November,  1876,  George  G.  Webber  made 
a  deed  of  trust  of  certain  land  to  George  W.  Curtiss,  as 
trustee,  to  secure  the  payment  of  his  promissory  note  to 
Sarah  Shields,  and  on  the  1st  day  of  March,  1879,  he  con- 
veyed the  same  land  to  his  wife,  Martha  E.  Webber,  subject 
to  the  deed  of  trust.  The  note  matured  on  the  15th  of 
November,  1S79,  and  at  that  time,  or  shortly  afterwards,  he 
paid  $2000  on  the  note.  On  the  5th  of  July,  1880,  Curtiss 
conveyed  the  land,  pursuant  to  what  was  claimed  to  have 
been  a  sale  thereof,  to  Charles  L.  Burpee.  On  the  2d  of 
September,  1880,  Martha  E.  Webber  tendered  to  Burpee  the 
amount  due  upon  the  note,  but  he  declined  to  receive  it,  and 
on  the  same  day  he  conveyed  the  land  to  Frederick  Schlorff. 
Schlorff  afterwards  mortgaged  the  land  to  Henry  C.  Ahrens. 
On  the  4th  of  September,  1880,  the  bill  in  chancery  in  the 
present  case  was  filed  in  the  court  below  by  Martha  E.  Web- 
ber, against  Curtiss,  Burpee,  Schlorff  and  Ahrens,  praying 
that  the  conveyances  by  Curtiss  to  Burpee,  Burpee  to  Schlorff, 
and  the  mortgage  by  Schlorff  to  Ahrens,  be  set  aside,  and 
that  she  be  allowed  to  redeem  from  the  deed  of  trust.  On 
hearing,  the  court  below  decreed  that  the  bill  be  dismissed, 
and  the  present  appeal  is  prosecuted  from  that  decree. 

The  grounds  of  the  relief  sought  are :  Complainant  had 
no  notice,  actual  or  constructive,  of  a  sale  of  the  land  under 
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the  deed  of  trust.  She  was  misled  by  an  agreement,  with 
Curtiss,  the  trustee,  to  the  effect  that  he  would  let  the  debt 
stand  for  a  certain  time,  upon  her  making  a  designated  pay- 
ment, which  she  did  make,  and  induced  thereby  to  believe 
there  would,  until  the  expiration  of  that  time,  be  no  sale 
under  the  deed  of  trust.  The  only  notice  given  was  by  a 
publication  in  an  obscure  newspaper,  published  in  a  small 
village  some  eighteen  or  twenty  miles  distant  from  the  land, 
and  having  but  a  small  circulation,  and  but  eight  subscribers 
in  the  township  in  which  the  land  is  located.  Complainant 
was  not  a  subscriber  for  that  paper,  and  no  copy  of  the  notice 
published  was  ever  called  to  her  attention.  It  is  charged 
that  papers  having  a  large  circulation,  published  near  the 
land,  were  passed  by,  and  the  notice  published  in  this  paper, 
to  prevent  complainant  obtaining  knowledge  of  it.  It  is  also 
charged  that  the  land  was  susceptible  of  division,  and  might, 
with  advantage,  have  been  sold  in  separate  parcels,  but  that 
it  was  sold  en  masse.  And  it  is  also  charged  that  the  price 
bid  at  the  sale  was  grossly  inadequate,  etc. 

We  do  not  think  any  ground  for  setting  aside  the  several 
conveyances,  and  letting  the  complainant  in  to  redeem  from 
the  deed  of  trust,  is  shown  because  of  any  valid  agreement  to 
extend  the  time  of  the  payment  of  the  debt,  nor  because  the 
land  was  sold  en  masse,  nor  because  of  the  inadequacy  of 
the  sum  bid  for  the  property,  taken  singly ;  but  we  do  think 
the  notice  of  the  sale  was  insufficient,  and  that  the  evidence 
in  regard  to  those  charges  is  competent  as  tending  to  show 
a  fraudulent  intent  in  giving  such  notice.  The  defendants 
insist  that  the  notice  was  ample,. and  fully  authorized  by  the 
power  in  the  deed  of  trust ;  and  our  first  inquiry,  therefore, 
must  necessarily  be,  what  authority,  in  this  respect,  does  the 
trust  deed  confer  upon  the  trustee. 

One  clause  in  the  power  is  in  these  words :  "First  giving 
four  weeks'  notice  of  the  time  and  place  of  such  sale,  by 
advertisement  in  any  of  the  weekly  newspapers  that  may 
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then  be  published  in  the  said  county  of  Champaign,  and 
State  of  Illinois,  in  the  English  language."  The  trustee  is 
the  agent  of  the  grantor  in  the  deed  of  trust,  and  his  assigns, 
as  well  as  of  the  creditor  thereby  secured,  and  it  is  his  duty 
to  protect  his  and  their  interests  by  acting  in  good  faith  in 
conducting  the  sale,  and  in  seeing  that  reasonable  publicity 
be  given  of  the  time,  place,  and  terms  of  sale.  (Meacham  v. 
Steele,  93  111.  147.)  As  we  said  in  Cassidy  v.  Cook  et  al.  99 
111.  388 :  "The  power  given,  by  its  very  terms  implies  that 
the  trustee  assumed  the  duty  of  thinking  on  the  subject,  and 
that  he  should  adopt  that  course  which  he  should  think 
would  be  best  to  secure  a  good  price.  It  does  not  mean  that 
the  trustee  may  do  as  he  may  please,  or  that  he  may  do  that 
which  should  be  the  most  convenient  for  him."  So  long  as 
the  trustee  shall  act  honestly  in  selecting  the  medium  of  pub- 
lication, his  act  can  not  be  questioned ;  and  the  mere  fact 
that  others  may  differ  from  him  in  judgment  in  that  regard, 
does  not  necessarily  tend  to  impeach  his  honesty.  But  if  he 
act  from  passion  or  prejudice,  or  from  corrupt  motives,  he 
perverts  his  trust  and  exceeds  his  power,  and  binds  none 
who  are  not  prohibited  from  inquiring  into  his  act. 

The  land  conveyed  by  this  deed  of  trust  lies  in  Urbana 
township,  adjoining  the  city  of  Urbana,  the  county  seat 
of  Champaign  county.  The  payee  and  owner  of  the  note 
thereby  secured  resided  in  the  State  of  Florida.  The  trustee 
resided  in  the  city  of  Urbana,  and  his  place  of  business  was 
in  the  city,  and  about  one-fourth  of  a  mile  from  the  land. 
Complainant  and  her  husband  resided  on  the  land.  There 
was  published  at  the  time  this  notice  was  published,  in  the 
same  building,  and  immediately  over  the  trustee's  place  of 
business,  the  "Champaign  County  Herald,"  a  weekly  news- 
paper, having  a  circulation  of  more  than  1S00  copies,  be- 
tween 400  and  500  of  which  were  in  Urbana  township.  At 
the  same  time  there  was  also  published  at  the  city  of  Cham- 
paign, something  like  one  mile  or  one  mile  and  a  half  from 
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the  land,  the  "Champaign  County  Gazette,"  a  weekly  news- 
paper, having  a  circulation  of  about  2000  copies  in  the 
county,  298  of  which  were  in  Urbana  township.  But  Ean- 
toul,  where  the  notice  was  published,  is  in  a  different  town- 
ship, and  is  some  eighteen  or  twenty  miles  distant  from  the 
land.  The  "Press,"  in  which  the  publication  was  made,  has, 
in  all,  a  circulation  of  only  445,  of  which  280  are  to  sub- 
scribers in  Kantoul  township.  The  bulk  of  the  remainder 
is  to  subscribers  equally  remote  from  the  land,  eight  sub- 
scribers only, — among  whom  was  not  included  complainant 
or  any  member  of  her  family, — were  in  Urbana  township,  and 
in  the  townships  adjoining  Urbana  the  circulation  was  but 
nominal. 

No  reason  is  given  why  the  notice  was  not  published  in  a 
paper  published  in  Urbana  or  Champaign.  The  trustee  has 
not  attempted  to  explain  or  defend  his  conduct  in  this  regard, 
but  seems  to  rest  it  entirely  upon  the  ground  that  he  had 
the  arbitrary  right  to  do  as  he  did,  which,  we  have  seen,  is 
not  accurate.  Had  the  land  been  located  at  or  in  the  imme- 
diate vicinity  of  Kantoul,  a  reasonable  presumption  would  be 
that  those  seeking  investments  in  real  estate  in  that  neigh- 
borhood would  inquire  of  such  sources  of  local  information 
as  would  be  attainable,  and,  among  other  sources,  look  to 
the  columns  of  the  local  paper  for  advertisements.  But  who, 
desiring  to  purchase  property  in  Urbana,  would  have  thought 
the  proper  source  of  information  in  regard  to  what  was  to  be 
sold  was  the  columns  of  the  papers  published  in  the  remote 
villages  of  the  county  ?  To  test  the  good  faith  of  this  publi- 
cation, let  it  be  supposed  that  Curtiss  had  been  the  owner  of 
this  land,  and  compelled  to  sell  it  at  public  auction  within  a 
limited  time,  does  any  one  suppose  he  would  have  passed 
over  the  papers  in  Urbana  and  Champaign  and  advertised  in 
the  "Bantoul  Press?"  Why  should  any  honest  man  have 
supposed  such  a  publication  was  better,  or  even  as  good,  as 
one  published  in  Urbana  or  Champaign?     It  has  not  the 
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advantage  of  proximity  to  locality,  and  its  circulation  (and 
therefore  its  opportunity  to  give  information)  is  less  than 
one-fourth, — in  general,  and  as  respects  locality  of  the  land, 
less  than  one-fiftieth.  No  exceptional  circumstance  is  shown 
to  have  existed  which  made  this  publication  desirable,  and 
even  the  selfish  and  insufficient  excuse  of  previous  business 
arrangements  is  excluded  by  proof  "that  the  publisher  had 
not,  previous  to  that  notice,  received  any  patronage,  printing 
or  work  of  any  kind  from  said  Curtiss. "  If  Curtiss,  had  his 
own  property  been  at  stake,  would  not  have  made  such  a 
publication,  he  can  not  have  acted  in  good  faith  in  making  it 
as  a  trustee.  At  first  blush,  the  conduct  of  the  trustee  in 
this  regard  is  so  repugnant  to  the  ordinary  apprehension  of 
duty  and  honesty,  that  it  calls  for  explanation. 

We  think,  moreover,  that  the  evidence  discloses  a  selfish 
motive  in  the  trustee — a  desire  on  his  part  to  have  the  land 
sold  without  the  knowledge  of  the  complainant,  and  without 
competition  in  the  bidding — and  that  his  action  was  prompted 
by  that  motive.  The  trustee,  Curtiss,  and  the  defendant 
Burpee,  were  partners  in  banking  and  loaning  money.  The 
note  to  Sarah  Shields,  to  secure  the  payment  of  which  the 
trust  deed  was  given,  was  for  money  which  she  placed  in 
their  hands  to  loan,  and  which  they  loaned  to  Webber,  and 
upon  which  they*received  a  commission.  Although  Curtiss 
only  was  trustee,  the  profits  of  the  business  belonged  to  the 
partnership.  Curtiss  and  Burpee  also  had  control  of  a  claim, 
which  was  in  judgment,  in  favor  of  Sarah  K.  Oliver,  against 
Miller,  Somers  and  Schlorff ;  and  also,  growing  out  of  this, 
another  claim  against  John  W.  Somers  and  George  C.  Web- 
ber, by  reason  of  a  replevin  bond  executed  by  them,  and  it 
seems  that  Curtiss  and  Burpee  had,  in  some  way,  incurred  a 
collateral  liability  on  this  account.  Complainant's  husband, 
George  C.  Webber,  testifies  as  follows :  "When  Mr.  Burpee 
first  notified  me  he  had  purchased  the  land,  I  went  into  the 
bank,  and  asked  him  why  he  and  Curtiss  had  treated  us  so. 
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Burpee  said  I  had  been  the  means  of  beating  him  and  Curtiss 
out  of  $700  or  $800  by  becoming  John  Somers'  bondsman  in 
the  replevin  suit,  and  unless  we  made  that  right  we  could 
not  get  that  land  back. "  Burpee,  in  his  testimony,  substan- 
tially admits  the  truth  of  this.  His  language  is  :  "The  con- 
versation I  had  with  Webber  was  this :  He  came  into  the 
bank,  and  wanted  to  know  why  I  had  treated  him  so.  I  told 
him  I  thought  he  had  treated  us  pretty  mean  in  that  John 
Somers  matter,  and  that  I  did  not  care  about  the  land,  and 
if  he  would  settle  that  John  Somers  matter,  his  portion  of  it, 
that  I  would  deed  him  back  the  land  for  just  exactly  what  I 
paid  for  it. "  White,  one  of  the  attorneys  of  complainant  in 
this  matter,  testified,  and  Curtiss  admitted  that  White  stated 
the  truth,  in  a  conversation  with  Curtiss  in  regard  to  the 
sale,  and  some  time  subsequent  thereto,  Curtiss  said  "he 
had  no  desire  to  injure  Mr.  Webber,  but  it  could  be  settled 
only  in  one  way,  and  that  was  for  Webber  to  pay  his  portion 
of  the  Miller  and  Somers  debt,  in  addition  to  what  was  due 
on  the  mortgage,  and  cost  of  sale." 

Observe  the  injury  is  to  the  partners,  and  it  is  the  part- 
ners that  retaliate  by  getting  title  in  one  of  themselves, — 
Burpee.  Webber's  question  to  Burpee  included  both  Curtiss 
and  Burpee  as  actors.  The  answer  justified  for  both,  on  the 
ground  of  an  injury  to  both,:to  the  extent  of  the  $700  or  $800, 
and  Curtiss,  in  Speaking  to  White,  instead  of  disclaiming  all 
interest,  virtually  admitted  his  interest  by  giving  a  positive 
and  unqualified  ultimatum,  saying  "he  had  no  desire  to  injure, 
but,"  etc.  The  sale,  therefore,  though  nominally  to  Burpee, 
was  for  the  benefit  of  Curtiss  and  Burpee.  This  is  further 
confirmed  in  the  fact  testified  to  by  Curtiss,  that  so  far  as 
Burpee  and  Curtiss  were  concerned,  the  claim  of  Sarah  K. 
Oliver  against  George  G.  Webber  and  John  W.  Somers  was 
satisfied  by  a  payment  made  by  Burpee  from  the  amount  he 
received  for  the  sale  of  this  land  to  Schlorff.  That  sale  com- 
pleted the  scheme  of  Curtiss   and  Burpee,  and  made  them 
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whole  as  to  the  amount  out  of  which  George  G.  Webber  had 
beaten  them.  Now,  to  do  what  was  done,  it  was  probably 
necessary  to  advertise  just  as  Curtiss  did  advertise.  The 
property  is  shown  to  have  been  worth  more  than  $6000,  while 
the  amount  due  on  the  note  secured  by  the  deed  of  trust,  up 
to  June  1,  1880,  was  only  $1215.89,  and  so  Curtiss  must  have 
known  complainant,  or  some  one  in  her  right,  would  redeem, 
rather  than  let  the  property  go  to  sale ;  so  to  prevent  this, 
the  sale  must  be  made  without  her  or  their  knowledge,  and 
to  prevent  this  knowledge,  and  at  the  same  time  make  a 
formal  compliance  with  the  power,  some  out  of  the  way 
newspaper  must  be  selected.  To  subserve  the  selfish  and 
personal  ends  of  the  trustee  there  was  reason  for  the  selec- 
tion of  the  "Kantoul  Press,"  but  to  protect  the  interests  of 
the  owner  of  the  equity  of  redemption  it  was  against  reason 
to  select  such  a  medium  of  notice. 

The  evidence  does  not  establish  a  contract  for  the  exten- 
sion of  time,  but  it  does  tend  to  show  that  complainant  was 
misled  and  put  off  her  guard  by  the  trustee.  She  testifies, 
and  in  that  is  corroborated  by  her  husband,  that  in  consid- 
eration of  the  payment  that  she  made  on  the  note,  the  trustee 
agreed  that  the  balance  might  stand  two  or  three  years.  But 
this  is  denied  by  Curtiss  and  Burpee.  They  admit,  however, 
that  there  were  propositions  in  regard  to  extending  the  time 
on  the  balance,  but  affirm  that  those  of  Curtiss  were  not 
accepted.  Without  considering  which  is  more  likely  the  cor- 
rect view,  it  is  evident  that  the  trustee  must  have  known  the 
complainant  and  her  husband  were  not  expecting  a  present 
sale,  and  designed  ultimately  to  redeem.  If  they  had  intended 
to  let  the  property  go,  they  would  not  have  paid,  as  they  did, 
after  the  note  was  due,  the  $2000.  This  was  considerably 
more  than  half  the  debt,  and  was  paid  and  accepted  at  a 
time  when  the  trustee  might,  under  the  power,  have  adver- 
tised and  sold.  No  steps  were  then,  or  soon  after,  taken  to 
sell  the  property.     The  security  was  more  than  ample,  and 
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the  rate  of  interest  the  debt  was  then  bearing  was  greater 
than  it  would  bear  if  the  old  transaction  were  closed  up  and 
a  new  one  entered  into.  The  trustee  ought  to  have  known, 
and  we  presume  did  know,  that  complainant  was  relying  on 
the  belief  that  no  steps  would  be  taken  immediately  to  sell  the 
property  for  the  balance  due  on  the  note.  It  is  true  the  deed 
dispenses  with  personal  notice,  and  if  the  sale  had  been 
promptly  made  upon  the  failure  to  pay  the  note  when  due, 
none  could  have  been  necessary.  But  this  could  not  apply 
where  the  trustee,  by  his  acquiescence  in  the  conduct  of  those 
entitled  to  redeem,  or  by  non-action,  reasonably  authorized 
the  belief  that  he  would  not  sell  without  notice.  The  posi- 
tion of  the  trustee  forbids  that  he  shall  affirmatively  mis- 
lead, or  stand  by  and  knowingly  permit  those  whose  interests 
he  represents  to  be  misled,  as  to  facts  materially  affecting 
their  interests.  And,  under  all  the  facts  here  in  proof,  it 
was  clearly  the  duty  of  the  trustee  to  have  notified  the  com- 
plainant that  he  intended  to  proceed  to  sell,  before  advertising 
for  that  purpose.  He  had  no  right,  knowingly,  to  permit  an 
advantage  to  be  taken  by  others,  much  less  to  take  it  for  his 
own  benefit.  Burpee  knew  of  complainant's  possession,  and 
besides  this,  as  partner  and  co-actor  with  Curtiss,  he  had 
actual  knowledge  which  excludes  him  from  the  position  of  an 
innocent  purchaser  without  notice.  Schlorff  also  purchased 
with  notice  that  complainant  was  in  possession  of  the  prop-' 
erty,  and  that  she  claimed  the  right  to  redeem.  He  is  bound 
to  know  what  he  might  have  known  by  following  up  the 
knowledge  he  had.  Ahrens  resided,  it  seems,  for  years  with 
Schlorff,  which  is  shown  to  have  been  only  about  one-fourth 
of  a  mile  from  this  land.  He  had  an  opportunity  to  know 
that  complainant  was  in  possession,  and  doubtless  did  know  it. 
He  is  charged  with  knowledge  of  her  possession,  and  this  was 
notice  to  the  world  of  whatever  rights  she  had  in  the  land. 
Bartling  v.  Brasuhn,  102  HI.  441;  Flint  v.  Lewis,  61  id.  299; 
White  v.  White,  89  id.  460;  Mathison  v.  Prescott,  86  id.  493. 
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.  The  cases  cited  by  counsel  for  the  defendants,  (Princeton 
Loan  and  Trust  Co.  v.  Munson,  60  111.  371,  Marston  v.  Brit- 
tenham,  76  id.  617,  and  St.  Joseph  Manf.  Co.  v.  Daggett,  84  id. 
559,)  and  other  cases  heretofore  decided  by  us,  resting  upon 
like  principles,  are  totally  unlike  the  present  case.  In  none 
of  them  was  it  affirmatively  shown  that  the  trustee  did  not, 
or  could  not,  as  is  here  shown,  have  acted  from  an  honest 
and  unbiased  judgment  in  selecting  the  medium  of  publica- 
tion. Flint  v.  Leivis,  supra,  is  "on  all  fours  with  this  case." 
There,  as  here,  although  not  in  so  marked  a  degree,  the 
publication  was  made  to  prevent,  instead  of  to  give,  notice, 
and  the  owner  of  the  equity  of  redemption  was  lulled  by  the 
trustee  into  inaction  in  regard  to  making  speedy  payment. 
The  transaction  was  condemned,  and  the  sale  set  aside.  No 
end  of  justice  is  thwarted  by  allowing  a  redemption  here. 

We  are  of  opinion  the  court  below  erred  in  decreeing  that 
complainant's  bill  be  dismissed.  Under  the  facts  before  us 
the  prayer  of  the  bill-  in  regard  to  setting  aside  the  several 
conveyances,  and  allowing   a  redemption,  should  be  granted. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


David  Graham  et  al. 

v. 
The  People  ex  rel. 

Filed  at  Springfield  September  28,  1882. 

Appeal — an  office  is  not  a  franchise.  An  office  is  not  a  franchise,  within 
the  meaning  of  the  constitution  and  the  statute  prescribing  the  appellate 
jurisdiction  of  the  Supreme  and  Appellate  Courts.  Therefore,  an  appeal 
does  not  lie  directly  to  this  court  from  a  judgment  of  the  circuit  court,  oust- 
ing a  party  from  an  office. 
21—104  III. 
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Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  Almon  Kidder,  Mr.  Wm.  C.  Norcross,  and  Messrs. 
Pepper  &  Kirkpatrick,  for  the  appellants. 

Mr.  John  W.  Matthews,  State's  Attorney,  for  the  appel- 
lees. 

Per  Curiam  :  This  was  an  information  in  the  nature  of  a 
quo  warranto,  filed  in  the  circuit  court  of  Warren  county,  to 
determine  the  question  of  title  in  the  defendants  to  exercise 
the  offices,  one,  of  mayor,  and  the  others,  of  aldermen,  of  the 
city  of  Monmouth.  From  a  judgment  of  ouster  against  the 
defendants  in  the  circuit  court,  they  took  this  appeal  directly 
to  this  court. 

The  appeal  must  be  dismissed.  It  should  have  been  taken 
to  the  Appellate  Court.  The  only  claim  that  there  can  be  of 
a  right  of  appeal  directly  to  this  court,  must  be  upon  the 
ground  that  a  franchise  is  involved.  In  Board  of  Trade  v. 
The  People,  91  111.  80,  we  held  that  the  right  to  membership 
in  a  private  corporation  was  not  a  franchise,  and  in  The 
People  v.  Holtz  et  al.  92  111.  426,  that  an  office  is  not  a  fran- 
chise, within  the  meaning  of  the  constitution  and  the  statute 
prescribing  the  appellate  jurisdiction  of  the  Supreme  and 
Appellate  Courts,  the  office  of  school  directors  being  the  one 
there  involved.     And  see  Chicago  and  Western  Indiana  R.  R. 

Co.  v.  Dunbar,  95  111.  571. 

Appeal  dismissed. 
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Parmelia  Fisher  et  al. 

v. 

The  Chicago  and  Springfield  Eailroad  Company. 

Filed  at  Springfield  September  28,  1882. 

1.  Eminent  domain — not  limited  to  first  condemnation.  The  law  does 
not  require  a  railroad  company  to  acquire,  by  condemnation,  all  the  lands 
necessary  for  the  construction  and  operation  of  its  road  at  the  same  time.  It 
may  increase  its  facilities  as  the  business  of  the  country  may  require. 

2.  So,  where  a  railroad  company  had  a  sid<5-track  for  many  years  before, 
connecting  its  main  track  with  a  public  warehouse  and  elevator,  in  a  town, 
over  the  land  of  another,  but  without  having  the  right  of  way  therefor  except 
by  the  mere  consent  or  license  of  the  owner,  it  was  held,  that  the  company 
had  the  right  to  institute  proceedings  to  condemn  the  land  over  which  such 
branch  run,  for  right  of  way. 

3.  Presumption — in  favor  of  judgment  below.  Where  the  evidence 
heard  in  the  court  below  in  a  proceeding  to  condemn  land  for  right  of  way, 
is  not  preserved  in  the  record,  every  presumption  will  be  indulged  by  this 
court  in  favor  of  the  findings  of  the  court  upon  all  questions  of  fact. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  Oscar  Allen,  for  the  plaintiffs  in  error : 
Under  the  present  statutes  a  railroad  corporation  can  not 
exercise  the  right  of  eminent  domain,  to  condemn  land  for 
the  purpose  of  running  a  short  branch  from  its  main  line  to 
an  elevator  or  warehouse  situated  a  short  distance  from  the 
main  track,  especially  after  the  main  line  is  finished.  Mayor 
of  Macon  v.  Macon  and  Western  R.  R.  Co.  7  Ga.  221 ;  Mor- 
ris and  Essex  R.  R.  Co.  v.  Central  Railway,  2  Vroom,  305. 

The  grant  of  such  a  power  being  in  derogation  of  the 
common  law,  is  to  be  strictly  construed.  Gray  v.  Liverpool 
and  Bury  Ry.  Co.  9  Beav.  391 ;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420. 
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Messrs.  Moore  &  Warner,  for  the  defendant  in  error : 

There  being  no  bill  of  exceptions,  the  judgment  of  the 
court  below  must  be  affirmed.  Nason  v.  Letz,  73  111.  371 ; 
Reichwald  v.  Gaylord,  73  id.  501 ;  Choate  v.  Hathaway,  73  id. 
518 ;  Nimmo  v.  Kuykendall,  85  id.  476 ;  Baber  v.  Pittsburg, 
Cincinnati  and  St.  Louis  R.  R.  Co.  93  id.  342 ;  Magill  et  al. 
v.  Brown  et  al.  98  id.  235  ;  Parsons  v.  Evans,  17  id.  238 ; 
Daniels  v.  Shields,  38  id.  19S ;  Snell  v.  M.  E.  Church,  58  id. 
290 ;  Reed  v.  Home,  73  id.  599 ;  D.  M.  Force  Manf.  Co.  v. 
Hortqti,  74  id.  310;  Jennings  v.  Hinckle  et  al.  81  id.  183; 
Darst  v.  Thomas,  87  id.  222;  Dalton  v.  Roach,  89  id.  85; 
Chicago,  Burlington  and  Qwincy  R.  R.  Co.  v.  Wilson,  17  id. 
123;  Low  v.  Galena  and  Chicago  R.  R.  Co.  18  id.  324. 

The  amount  of  land  which  the  company  is  authorized  to 
take  is  measured  by  the  necessities  of  the  case  only.  Bow- 
man et  al.  v.  Venice  and  Carondelet  Ry.  Co.  102  111.  459 ;  New 
York  Central  R.  R.  Co.  v.  M.  G.  L.  Co.  63  N.  Y.  326 ;  C. 
R.  R.  Co.  v.  Speer,  56  Pa.  St.  325 ;  Philadelphia  R.  R.  Co.  v. 
Williams,  54  id.  103  ;  Pratzman  v.  hid.  R.  R.  Co.  9  Ind.  467 ; 
Knight  v.  C.  R.  R.  Co.  9  La.  Ann.  284;  New  Orleans  R.  R. 
Co.  v.  Second  Municipality,  1  id.  128 ;  T.  and  W.  R.  R.  Co. 
v.  Daniels  et  al.  16  Ohio  St.  390. 

The  act  giving  the  company  the  franchise  makes  it  the 
judge  of  the  necessity,  and  the  question  of  its  necessity  can 
not  be  raised  in  this  proceeding.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.  v.  Town  of  Lake,  71  111.  333. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  3d  of  February,  1880,  the  Chicago  and  Springfield 
Eailroad  Company  filed  its  petition,  under  the  Eminent 
Domain  act,  in  the  Logan  county  circuit  court,  praying  the 
condemnation  of  a  strip  of  land  situated  in  the  town  of 
Mt.  Pulaski,  in  said  county,  of  the  width  of  forty  feet,  and 
extending  from  the  main  track  of  the  company's  road  to  a 
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public  warehouse  and  elevator  in  said  town.  At  the  time  of 
filing  the  petition,  and  long  prior  thereto,  the  strip  of  land  in 
question  was  occupied  by  a  side-track  of  the  company,  con- 
necting the  main  line  of  its  road  with  the  warehouse  and 
elevator.  It  appears,  however,  it  was  originally  constructed 
and  so  used  and  occupied  by  the  railway  company  by  the 
mere  permission  or  license  of  the  owners,  no  legal  steps  hav- 
ing ever  been  taken  by  the  company  to  have  it  condemned 
for  that  purpose,  until  the  commencement  of  the  present 
proceedings. 

The  petition  appears  to  contain  all  the  requirements  of  the 
statute.  Indeed,  it  is  not  claimed  it  is  in  any  respect  defect- 
ive, or  that  there  is  any  irregularity  in  the  proceedings. 
The  plaintiffs  in  error,  who  appear  of  record  to  be  the  owners 
of  the  land  sought  io  be  condemned,  appeared  and  answered 
the  petition,  and  also  filed  a  cross-petition,  in  which  they 
interpose  a  claim  for  damages  to  adjacent  lands  not  taken. 
The  question  of  compensation,  both  upon  the  petition  and 
cross-petition,  was  submitted  to  a  jury,  who  fixed  it  at  $50 
for  the  strip  taken,  and  nothing  for  the  lands  not  taken,  and 
the  court  entered  judgment  in  favor  of  plaintiffs,  and  against 
the  defendant  in  error,  for  the  amount  of  compensation  as 
fixed  by  the  verdict  of  the  jury,  and  also  an  order  directing 
that  upon  the  payment  of  this  amount  the  petitioner  should 
have  the  right  of  way  over  the  strip  of  land  in  question, 
according  to  the  prayer  of  the  petition.  To  reverse  this 
order  and  judgment  the  plaintiffs  in  error  bring  the  case  to 
this  court,  and  assign  for  error  the  making  of  said  order  of 
condemnation. 

Under  this  assignment  of  error  counsel  for  plaintiffs  makes 
but  a  single  point,  which,  expressed  in  his  own  language,  is, 
"that  a  railroad  corporation  organized  under  the  present 
statutes  of  this  State  can  not  exercise  the  right  of  eminent 
domain,  to  condemn  land  for  the  purpose  of  running  a  short 
branch  from  their  main  line  to  an  elevator  or  warehouse  situ- 
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ated  at  a  distance  from  the  main  track,  especially  after  the 
main  line  is  finished. "  To  what  extent  a  railway  company, 
with  the  ordinary  powers  of  such  companies,  after  having 
completed  its  main  line  of  road  and  such  side-tracks  as  were 
supposed  to  be  necessary  for  the  convenient  transaction  of 
its  business,  may,  with  the  view  of  increasing  its  business 
facilities  so  as  to  meet  the  wants  and  necessities  of  the  pub- 
lic, avail  itself  of  the  Eminent  Domain  act,  for  the  purpose 
of  obtaining  additional  grounds  and  building  short  tracks 
connecting  the  main  line  of  its  road  with  public  elevators 
and  warehouses  in  its  immediate  vicinity,  without  an  addi- 
tional legislative  grant  for  that  purpose,  is  not  fully  presented 
by  this  record,  and  we  do  not  therefore  feel  called  upon  to 
enter  upon  any  extended  discussion  of  the  question.  The 
petition  shows  upon  its  face  the  side-track  occupying  the 
strip  of  land  sought  to  be  condemned  was  laid  out  and  con- 
structed as  long  ago  as  August,  1873,  by  the  Gilman,  Clinton 
and  Springfield  Eailroad  Company,  under  which  the  defend- 
ant in  error  claims,  and  it  is  expressly  characterized  in  the 
petition  as  a  side-track  of  the  road,  the  same  having  been 
continuously  used  as  such  ever  since  its  construction,  in 
1873.  The  authority  of  the  present  company  to  purchase 
and  operate  the  railroad,  with  its  side-tracks  and  appurte- 
nances, is  sufficiently  set  forth  in  the  petition,  and  we  per- 
ceive no  sufficient  reason  why  the  present  company  may  not 
now  properly  institute  condemnation  proceedings  to  acquire 
the  land  occupied  by  the.  side-track  in  the  same  manner  it, 
or  the  company  under  which  it  claims,  clearly  could  have 
done  had  the  proceedings  been  instituted  at  an  earlier  day. 
We  are  aware  of  no  rule  of  law  that  requires  a  railway  com- 
pany to  acquire,  by  condemnation,  all  lands  necessary  for 
the  construction  and  operation  of  its  road  at  the  same  time. 
Often  it  is  difficult,  if  not  impossible,  to  tell  in  the  first 
instance  what  amount  will  be  required  for  such  purpose,  as 
this  depends  so  largely  upon  the  growth  and  development  of 
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country  towns  and  villages  along  the  line  of  the  road.     We 
see  nothing  in  the  objection  urged. 

The  evidence  not  having  been  preserved  in  the  record, 
every  presumption  will  be  indulged  in  favor  of  the  findings 
of  the  court  upon  all  questions  of  fact. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  will  be  affirmed. 

Judgment  affirmed. 


Henderson  E.  Massey 

v. 

The  Farmers'  National  Bank  of  Virginia. 

Filed  at  Springfield  September  28,  1882. 

1.  Practice — dismissal  of  suit  as  to  one  of  several  defendants.  In  a 
joint  suit  against  several,  where  one  of  the  defendants  makes  a  defence  per- 
sonal to  himself,  it  is  the  proper  practice  to  enter  a  nolle  prosequi  as  to  him, 
if  the  plaintiff  choose  to  do  so.  So,  where  three  are  sued  upon  a  joint  and 
several  promissory  note,  and  one  of  the  defendants  files  the  general  issue 
sworn  to,  this  will  justify  the  plaintiff  in  dismissing  the  suit  as  to  him. 

2.  "Where  suit  is  brought  against  three  persons,  as  the  makers  of  a  joint 
and  several  note,  and  the  suit  is  dismissed  as  to  one  making  a  personal 
defence,  and  the  plaintiff  then  dismisses  as  to  another  pleading  the  general 
issue  only,  the  remaining  defendant  will  have  no  just  ground  .of  complaint, 
as  he  might  have  been  sued  alone,  and  such  action  may  be  sustained  under 
section  21  of  the  Practice  act,  allowing  amendments  discontinuing  as  to  any 
of  several  joint  defendants. 

3.  Same — general  objection  to  evidence — whether  sufficient.  An  objec- 
tion to  a  question  to  an  impeaching  witness,  calling  for  his  belief  of  the  tes- 
timony of  the  witness  sought  to  be  impeached,  founded  in  part  on  interest  in 
the  cause,  will  be  well  taken  without  specifying  the  specific  ground  thereof. 
Asking  a  question  as  to  belief  of  a  witness,  from  his  general  reputation  for 
truth,  is  so  familiar  and  well  established,  that  a  general  objection  to  a  ques- 
tion calling  for  belief,  founded  partly  on  such  reputation  and  partly  on  inter- 
est, will  be  considered  as  applying  to  the  latter  part. 

4.  Evidence — proof  of  handwriting — cross-examination.  To  prove 
the  handwriting  of  the  alleged  maker  of  a  note,  a  witness  was  called  who 
testified  that  some  six  years  before  he  had  seen  him  write,  and  that  it  was  his 
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impression  that  the  signature  to  the  note  was  in  such  party's  handwriting,  but 
on  cross-examination  said  he  did  not  know  that  he  could  pick  out  his  signa- 
ture from  a  number,  whereupon  counsel  handed  the  witness  a  paper  having 
written  on  it  the  party's  name  sixteen  times,  and  asked  him  to  point  out  the 
genuine  signatures,  if  any  were  such,  and  the  court  excluded  the  question, 
to  which  exception  was  taken:  Held,  such  a  test  of  the  witness'  knowledge 
was  not  admissible. 

5.  On  the  same  question,  as  to  the  genuineness  of  the  signature  to  the 
note,  the  plaintiff  called  another  witness,  who  had  been  the  clerk  of  the  court, 
who  testified  that  he  had  seen  the  defendant  write  once,  which  was  when  he 
signed  his  name  to  the  affidavit  to  the  plea,  and  that  in  his  opinion  the  signa- 
ture to  the  note  was  genuine.  On  cross-examination  the  witness  said  he 
could  not  say  the  capital  letters  H  and  E,  in  the  note,  were  like  the  ones  he 
saw  the  defendant  make, — that  there  was  some  difference  (de&cribing  the 
same)  as  to  both  letters.  He  was  then  asked:  "Look  at  the  capital  letters, 
and  see  if  they  are  like  the  ones  on  the  note,"  and,  "Is  it  not  true  the  capital 
letters  H,  E  and  M,  in  the  signature  to  the  note,  differ  widely  from  the  capi- 
tals in  the  signature  you  saw  him  write?"— to  which  questions  the  court  sus- 
tained objections:  Held,  that  while  the  court  might  properly  have  admitted 
the  questions,  it  could  not  be  said  there  was  any  material  error  in  not  doing 
so,  as  the  witness  had  already  testified  as  to  two  of  the  three  letters. 

6.  Witness — competency — interest  in  result  of  suit — as  affecting  com- 
petency of  wife.  Where  an  action  on  a  promissory  note  is  dismissed  as  to 
the  principal  maker  of  the  note,  and  the  cause  tried  as  to  a  surety,  the  prin- 
cipal will  have  no  such  interest  in  the  result  of  the  suit  as  to  render  him 
incompetent  as  a  witness  for  the  plaintiff,  at  common  law,  and  hence  his  wife 
is  also  competent  in  behalf  of  the  plaintiff. 

7.  Same — credibility — impeachment.  In  the  impeachment  of  a  party  who 
had  testified  in  his  own  behalf,  witnesses  were  asked,  after  stating  their 
knowledge  of  his  general  reputation  for  truth  and  veracity,  "From  that  repu- 
tation would  you,  or  not,  in  a  case  where  he  was  personally  interested,  believe 
him  under  oath?"  to  which  reply  was  made  that  if  he  was  interested  the  wit- 
ness would  hesitate  to  believe  him:  Held,  that  it  was  error  to  allow  the 
question  to  be  answered  against  objection. 

8.  This  mode  of  impeachment  is  confined  to  general  reputation.  Evi- 
dence of  particular  facts  is  not  admitted,  and  the  opinion  allowed  to  be 
expressed  by  the  impeaching  witness  is  to  be  based  solely  on  general  reputa- 
tion, and  not  on  particular  facts, — not  upon  general  reputation  and  interest 
in  the  case. 

9.  Same— jury  alone  must  pass  on  credibility  of  witness.  The  effect  of 
interest  upon  the  credibility  of  testimony  is  solely  for  the  consideration  and 
judgment  of  the  jury,  and  no  witness  should  be  allowed  to  pass  upon  it, 
either  singly  or  in  connection  with  any  other  matter.  There  should  not  be 
given  the  opinions  of  witnesses  upon  the  discrediting  effect  of  interest,  in 
whole  or  in  part,  upon  testimony. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cass 
county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlook  &  Lippincott,  for  the  appel- 
lant : 

By  the  rules  of  the  common  law,  the  dismissal  of  the  suit 
as  to  Henry  C.  Massey  would  not  render  him  a  competent 
witness,  because  of  his  interest  in  the  result  of  the  suit.  1 
Greenleaf  on  Evidence,  sees.  386,  393-7. 

The  wife,  by  the  common  law,  is  disqualified  in  any  case 
in  which  her  husband  is,  by  reason  of  interest.  Illinois  Cen- 
tral R.  E.  Co.  v.  Taylor,  24  111.  323. 

The  recent  legislation  leaves  the  husband  and  wife  in  the 
same  position  as  at  common  law,  except  when  the  litigation 
has  reference  to  the  separate  property  of  the  wife.  Be  v.  Stat. 
1874,  p.  489,  sec.  5.  See,  also,  Phares  v.  Barbour,  49  111.  370  ; 
Meyer  v.  Hartman,  72  id.  442 ;  Hays  v.  Parmelee,  79  id.  563 ; 
Tripp  v.  Barker,  78  id.  146 ;   Hawverv.  Hawver,  78  id.  412. 

The  court  erred  in  allowing  the  impeaching  witnesses  to 
be  asked :  "In  a  case  where  he  was  pecuniarily  interested, 
would  you  believe  him  under  oath  ?"  Greenleaf  on  Evidence, 
(12th  ed.)  sec.  461.  See  dissenting  opinion  of  Breese,  J.,  in 
Eason  et  al.  v.  Chapman,  21  111.  36 ;  also,  Crabtree  v.  Hager- 
man,  25  id.  238. 

The  reputation  sought  to  be  affected  must  be  that  of  the 
party  at  the  time  he  testifies,  and  not  at  some  remote  time 
in  the  past.  1  Wharton  on  Evidence,  sec.  563 ;  State  v. 
Howard,  9  N.  H.  485  ;  Rogers  v.  Leu-is,  19  111.  405  ;  Aurora 
v.  Cobb,  21  Ind.  492 ;  Coinmonivealth  v.  Billings,  97  Mass. 
495;  People  v.  Abbott,  19  Wend.  192. 

To  test  the  witness'  knowledge  of  the  handwriting  of  the 
party,  it  was  proper  to  show  him  the  list  of  signatures,  on 
cross-examination,  and  ask  him  to  state  which  of  them  were 
genuine,  if  any.     Wharton  on  Evidence,  sec.  710. 
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Messrs.  Ketcham  &  Gridley,  and  Mr.  L.  H.  Hatfield,  for 
the  appellee : 

The  questions  put  to  the  witness  as  to  the  handwriting  of 
the  party,  was  in  effect  an  attempt  at  comparison  of  signa- 
tures, which  is  not  allowed.     Kernin  v.  Hill,  37  111.  209. 

Witnesses  will  not  be  allowed  to  compare  a  signature  in 
question  with  one  not  admitted  or  established  to  be  genuine. 
Vinton  v.  Pierce,  14  Mich.  287;  Ellis  v.  People,  24  How. 
356;  Henderson  v.  Hackney,  16  Ga.  521 ;  Williams  v.  Drexel, 
14  Md.  56;  Van  Wijck  v.  Mcintosh,  14  N.  Y.  439;  Drivers  v. 
Barker,  40  Barb.  556. 

Under  the  statute,  a  wife  is  competent  to  testify  in  behalf 
of  her  husband's  interest,  in  a  case  where  he  is  not  a  party  to 
the  record. 

As  to  the  point  made  as  to  the  manner  of  the  impeach- 
ment, we  have  but  two  remarks  to  make :  First,  the  record 
shows  no  objection  to  the  form  of  the  question,  when  there 
was  added  to  the  inquiry  whether  the  witness  would  believe 
appellant  under  oath,  the  words,  "in  a  case  where  he  was 
personally  and  pecuniarily  interested ; "  second,  the  inquiry 
so  put  is  restricted,  and  calls  for  an  answer  more  favorable 
to  the  party  impeached. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a.  suit  brought  by  the  Farmers'  National  Bank 
of  Virginia,  against  Henry  C.  Massey,  Henderson  E.  Massey, 
and  George  W.  Laurie,  upon  a  promissory  note,  purporting 
to  have  been  executed  jointly  and  severally  by  the  defendants 
to  the  bank.  The  defendants  severed  in  their  pleas,  Henry 
C.  Massey  pleading  the  general  issue,  Laurie  the  plea  of  the 
general  issue,  sworn  to,  and  Henderson  E.  Massey  filed  a 
plea  denying  the  execution  of  the  note,  verified  by  affidavit. 
On  motion,  the  plea  of  Henry  C.  Massey  was  stricken  from 
the  files,  and  he  was  defaulted.     Two  trials  were   had,  in 
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which,  the  jury  failing  to  agree,  they  were  discharged.  The 
plaintiff  afterward  dismissed  its  suit  as  to  the  defendant 
Laurie,  and  a  third  trial  was  entered  upon,  on  the  second 
day  of  which,  on  motion  of  the  plaintiff,  the  default  as  to 
Henry  C.  Massey  was  set  aside,  and  the  suit  was  dismissed 
as  to  him,  and  subsequently  a  verdict  was  rendered  against 
Henderson  E.  Massey  for  $4982.42,  upon  which,  after  over- 
ruling a  motion  for  a  new  trial,  judgment  was  entered,  which 
was  affirmed  on  appeal  to  the  Appellate  Court  for  the  Third 
District,  and  an  appeal  taken  by  Massey  to  this  Court.  There 
are  various  errors  assigned. 

As  the  action  was  brought  jointly,  it  is  insisted  the  dis- 
missal of  the  suit  as  to  Henry  C.  Massey  and  Laurie  released 
the  other  defendant,  Henderson  E.  Massey.  In  a  joint  suit, 
where  one  of  the  defendants  makes  a  defence  personal  to 
himself,  it  is  the  recognized  proper  practice  to  enter  a  nolle 
prosequi  as  to  him.  This  would  justify  the  dismissal  as  to 
Laurie,  and  though  the  dismissal  as  to  Henry  C.  Massey 
might  not  come  within  this  rule,  yet  we  see  no  just  ground 
of  complaint  for  this  action,  on  the  part  of  Henderson  E. 
Massey,  inasmuch  as  the  note  being  several,  the  plaintiff 
would  have  been  entitled  to  have  brought  suit  and  obtained 
judgment  against  Henderson  E.  Massey  alone.  Section  24 
of  the  Practice  act,  too,  (Kev.  Stat.  1874,)  provides  that  at 
any  time  before  final  judgment,  amendments  may  be  allowed 
discontinuing  as  to  any  joint  defendant,  and  changing  the 
form  of  action. 

Henry  C.  Massey  was  the  principal  in  the  note,  and  his 
wife  was  received  as  a  witness  on  the  part  of  the  plaintiff. 
It  is  urged  there  was  error  in  this,  that  Henry  C.  Massey 
was  interested  in  the  result  of  the  suit,  and  that  the  wife,  by 
the  common  law,  is  disqualified  in  any  case  in  which  her 
husband  is  disqualified  by  reason  of  interest.  We  fail  to 
perceive  the  interest  which  would  have  rendered  Henry  C. 
Massey  incompetent   as  a  witness  for  the  plaintiff  at   the 
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common  law,  and  see  no  error  in  the  admission  of  his  wife 
as  a  witness.  See  Sconce  v.  Henderson,  102  111.  376,  in  favor 
of  the  competency  of  Henry  C.  Massey. 

One  Gatton,  a  witness  for  plaintiff,  testified  that  some 
years  before,  he  had  seen  Henderson  E.  Massey  write,  and 
that  it  was  his  impression  that  the  signature  of  the  name  of 
said  Massey  to  the  note  in  question  was  in  his  handwriting. 
After  then  stating,  on  cross-examination,  that  it  was  six  or 
seven  years  since  he  saw  Massey  write,  and  that  he  did  not 
know  whether  he  would  know  his  signature  now,  and  did  not 
know  that  "he  could  pick  out  his  signature  in  the  bank," 
defendant's  counsel  handed  the  witness  a  paper  having  writ- 
ten on  it  the  name  "H.  E.  Massey"  sixteen  times,  and  asked 
the  witness  to  point  out  the  genuine  signatures,  if  any  were 
genuine.  The  court  excluded  the  question,  .ami  exception  is 
taken  to  this.  It  is  urged  that  this  question  was  proper  on 
cross-examination,  for  the  purpose  of  testing  the  knowledge 
of  the  witness,  and  as  authority  therefor  reference  is  made 
to  1  Wharton  on  Evidence,  sec.  710,  where  the  author  says: 
"There  is  little  question  that  a  witness  may,  on  cross-exami- 
nation, be  tested  by  putting  to  him  other  writings  not  admit- 
ted in  evidence  in  the  case,  and  asking  him  whether  such 
writings  are  in  the  same  hand  with  that  in  litigation." 
"Without  stopping  to  inquire  as  to  the  general  correctness  of 
this  observation,  and  especially  where  the  rule  obtains,  as  in 
this  State,  that  evidence  of  the^genuineness  of  handwriting, 
based  on  comparison  of  hands,  is  not  admissible,  we  think 
that  at  least  with  reference  to  test  papers  got  up  for  the 
occasion,  as  in  the  present  case,  there  was  no  error  in  not 
allowing  the  course  of  cross-examination  proposed.  The 
same  author,  further  on,  in  section  715,  remarks:  "We  have 
already  seen  that  a  party  can  not  make  testimony  for  him- 
self by  writing  specimens  for  the  instruction  of  witnesses 
afterwards  to  be  called,  as  to  his  handwriting.  #  By  the  same 
reasoning  a  party  can  not  be  permitted  to  get  up  in  this  way 
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test  papers  to  be  used  subsequently  for  comparison  of  hands." 
And  although  the  paper  here  offered  was  not  to  be  used  pro- 
fessedly for  comparison  of  hands,  we  think  its  admission 
for  the  purpose  declared  would  be  alike  objectionable.  See 
Griffits  v.  Ivery,  11  A.  &  E.  322,  and  King  v.  Donahue,  100 
Mass.  155.  In  the  former  case,  where  there  was  the  dis- 
allowance of  a  like  course  of  cross-examination  for  the  pur- 
pose of  testing  the  witness'  knowledge,  Coleridge,  J.,  said : 
"We  must  not  allow  papers  which  are  not  evidence  in  the 
cause  to  be  let  in  for  any  purpose  whatever." 

One  Finney,  who  had  been  clerk  of  the  circuit  court  in 
which  the  suit  was  tried,  testified,  on  behalf  of  the  plaintiff, 
that  he  had  seen  defendant  write  once,  and  gave  his  opinion 
that  the  signature  of  defendant's  name  was  genuine.  On 
cross-examination  it  appeared  that  it  was  the  signature  to 
the  affidavit  to  the  plea  of  the  defendant  that  the  witness  saw 
written.  The  plea,  verified  by  the  affidavit  of  the  defendant, 
was  then  produced  and  shown  to  witness,  and  the  question 
asked,  "Look  at  the  capital  letters,  and  see  if  they  are  like 
the  ones  on  the  note."  Objection  to  the  question  was  sus- 
tained, and  the  further  question  asked,  "Is  it  not  true  the 
capitals  H,  E  and  M,  in  the  signature  to  the  note,  differ 
widely  from  the  capitals  H,  E  and  M,  in  the  signature  you 
saw  him  write?" — to  which  objection  was  sustained.  These 
rulings  are  assigned  for  error.  While  we  think  the  court 
might  properly  enough  have  admitted  these  questions,  we  can 
not  say  there  was  any  material  error  in  not  doing  so,  at  least 
in  view  of  the  testimony  which  was  given.  The  witness  had 
stated  before,  in  the  cross-examination,  that  he  could  not  say 
the  H  in  the  note  was  like  the  one  he  saw  defendant  make ; 
that  there  was  some  difference,  describing  it;  that  he  could 
not  say  the  E  was  like,  or  wholly  unlike,  the  one  witness 
saw  him  write ;  that  there  was  a  discrepancy  between  them, 
which  he   described.     This  testimony  was    substantially   a 
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response  to  the  questions  propounded.     It  was  so,  except  as 
to  the  single  letter  M. 

We  perceive  no  error  in  the  refusal  to  receive  in  evidence 
the  notices  which  had  been  sent  by  the  bank  of  the  falling 
due  of  the  note  in  suit,  and  one  other.  Their  relevancy  to 
the  issue  is  not  apparent. 

Henderson  E.  Massey  was  a  witness,  in  his  own  behalf, 
on  the  trial,  and  testified  to  the  non-execution  of  the  note 
by  him.  One  Beard,  called  as  a  witness  on  the  part  of 
the  plaintiff,  testified  that  the  general  reputation  of  defend- 
ant, Henderson  E.  Massey,  for  truth  and  veracity  was  not 
very  good.  Against  the  objection  of  defendant's  counsel,  the 
court  then  permitted  this  question  to  the  witness :  "From 
that  reputation  would  you,  or  not,  in  a  case  where  he  was 
personally  interested,  believe  him  under  oath?"  to  which 
the  witness  made  answer:  "If  Mr.  Massey  was  interested, 
I  would  hesitate  to  believe  him. "  To  seven  other  witnesses, 
called  by  the  plaintiff,  the  same  questions,  against  defend-  . 
ant's  objection,  were  allowed  as  the  one  to  the  witness  Beard, 
who  made  substantially  the  same  answer  as  he  did.  This 
is  complained  of  as  error.  In  Frye  v.  Bank  of  Illinois,  11 
111.  369,  this  court  laid  down  as  the  rule,  that  the  proper 
question  to  be  put  to  a  witness  called  to  impeach  another 
is,  whether  he  knows  the  general  reputation  of  the  person 
sought  to  be  impeached  among  his  neighbors  for  truth  and 
veracity,  and  if  this  question  be  answered  affirmatively,  the 
witness  may  then  be  inquired  of  as  to  what  that  reputation 
is,  and  whether,  from  that  reputation,  he  would  believe  him 
on  oath.  This  latter  inquiry  as  to  belief  is  the  English  rule 
upon  the  subject,  which  we  have  adopted.  Mr.  Greenleaf, 
after  stating  the  English  rule,  remarks  that  in  the  American 
courts  perhaps  the  weight  of  authority  is  now  against  permit-  # 
ting  the  witness  to  testify  as  to  his  own  opinions.  This  is  a 
consideration  against  extending  such  rule  of  inquiry  as  to 
the  witness'  own  belief  beyond  the  limit  for  which  it  has  the 
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sanction  of  authority.  This  mode  of  impeachment  is  con- 
fined to  general  reputation.  Evidence  is  not  admitted  of 
particular  facts,  and  the  opinion  allowed  to  be  expressed  is 
to  be  based  solely  on  general  reputation,  and  not  on  particu- 
lar facts.  The  opinions  which  were  permitted  to  be  given  in 
the  present  case  were  not  founded  upon  general  reputation 
alone*,  but  upon  general  reputation,  and  interest  in  the  case. 
Now,  the  effect  of  interest  upon  the  credibility  of  testimony 
is  solely  for  the  consideration  and  judgment  of  the  jury,  and 
no  witness  should  be  allowed  to  pronounce  upon  it.  The 
naked  question,  whether,  from  defendant's  interest  in  the 
case,  the  witness  would  believe  him  on  oath,  no  one  would 
pretend  to  justify.  There  would  be  the  same  objection, 
though  less  in  degree,  to  such  an  inquiry,  based  upon  general 
reputation  for  truth,  and  interest  in  the  case.  Both  ques- 
tions would  be  improper,  as  calling  for  an  expression  of  opin- 
ion as  to  the  effect  of  personal  interest  upon  the  credibility 
of  testimony, — in  the  one  case,  as  to  the  effect  of  interest 
alone;  in  the  other,  as  to  its  effect  in  conjunction  with 
another  discrediting  circumstance.  There  should  not  be 
given  the  opinions  of  witnesses  upon  the  discrediting  effect  of 
interest,  in  whole  or  in  part,  upon  testimony.  Here,  the 
question  laid  down  by  the  books  as  the  proper  one  in  such 
case,  whether,  from  defendant's  general  reputation  for  truth 
and  veracity,  the  witness  would  believe  defendant  on  oath, 
was  not  put ;  but  the  question  put  was,  whether,  from  such 
reputation,  they  would  so  believe  him  in  a  case  where  he  was 
personally  interested,  asking  an  opinion  based  in  part  on 
interest.  The  question  has  not  the  warrant  of  authority, 
and  was  improper. 

To  what  extent  the  consideration  of  personal  interest  influ- 
enced the  opinions  expressed,  we  have  no  means  of  knowing. 
The  form  of  the  answer,  "if  Mr.  Massey  was  interested," 
etc.,  would  indicate  that  defendant's  interest  in  the  case  had 
controlling  force.     We  can  not  say  defendant  was  not  preju- 
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diced  by  the  improper  question  put,  and  that  the  answer 
would  not  have  been  different  and  less  unfavorable  for  the 
defendant  had  the  proper  question  been  asked.  The  credi- 
bility of  defendant,  as  a  witness,  was  a  vital  matter.  Other 
witnesses  testified  as  to  their  opinions  of  defendant's  signa- 
ture from  having  seen  him  write.  Defendant  knew  whether 
the  signature  was  his  own  or  not,  and  testified  from  actual 
knowledge.  Improper  testimony,  unfavorable  to  his  credi- 
bility, was  calculated  to  do  him  great  harm.  Where  a  party 
gives  testimony  in  his  own  cause,  the  admitting  of  many  wit- 
nesses to  give  their  opinions  in  any  respect  as  to  the  effect  of 
his  personal  interest  in  diminishing  his  credibility,  is  placing 
such  testimony  under  an  unfair  disadvantage.  We  hold  that 
there  was  error  in  the  allowance  of  the  question. 

Appellee's  counsel  raise  the  point  that  the  objection  to 
the  question  was  a  general  one,  and  that  it  should  have  been 
special,  stating  the  particular  ground  of  objection,  in  order 
to  be  availed  of  on  error.  Asking  the  question  as  to  belief 
of  a  witness  from  his  general  reputation  for  truth,  is  so  well 
established  in  this  State  as  proper,  and  is  so  familiar  in 
practice,  that  the  court  could  not  but  have  understood  that 
the  objection  to  the  question  was,  in  its  inquiry  as  to  belief, 
founded  in  part  on  interest  in  the  cause.  The  ground  of  the 
objection  was  so  palpable  that  we  think  there  was  no  need  of 
stating  it. 

For  the  error  indicated,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 
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William  A.  Conkey  et  al. 

v. 

Sarah  F.  Knight  et  al. 

Filed  at  Springfield  September  28,  1882. 

Appeal — whether  freehold  is  involved.  On  creditor's  bill  to  set  aside 
certain  deeds  as  fraudulent,  and  subject  the  lands  thereby  conveyed  to  the 
payment  of  the  judgments  against  the  grantor,  no  freehold  is  involved,  and 
therefore  no  appeal  lies  directly  from  the  trial  court  to  this  court,  from  a 
decree  setting  aside  such  deeds  as  fraudulent,  and  ordering  a  sale  of  the 
property.     Such  appeal  should  be  taken  to  the  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Champaign  .county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  0.  Cunningham,  for  the  appellants. 

Mr.  Geo.  W.  Gere,  Mr.  F.  G.  Jacques,  Mr.  J.  E.  Kay,  and 

Mr.  J.  W.  Sim,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  creditors'  bill,  and  was  brought  by  Sarah  F. 
Knight,  and  other  creditors  of  the  estate  of  Otis  M.  Conkey, 
deceased,  against  S.  W.  Custer,  administrator  of  the  estate 
of  the  intestate,  and  the  sureties  on  his  official  bond.  It  is 
represented  in  the  bill,  that  each  of  complainants  and  the 
intervening  petitioners  had  obtained  judgments  at  law  against 
the  administrator  and  his  sureties  on  his  bond,  in  sums  spe- 
cifically named,  upon  which  executions  had  been  issued,  and 
returned  nulla  bona.  It  is  further  alleged,  that  in  a  proceed- 
ing had  in  the  county  court,  it  was  ordered  that  the  admin- 
istrator pay  all  claims  against  the  estate  in  full,  except  those 
of  the  seventh  class,  and  of  this  latter  class  of  claims  that 
he  pay  a  dividend  of  sixty  per  cent, — which  order  was,  on 
appeal  to  the  circuit  court,  on  the  10th  of  May,  1879, 
22—104  III. 
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affirmed,  and  which  order  is  still  in  force.  It  is  also  further 
alleged,  that  at  the  time  of  the  affirmance  of  the  order  of  the 
county  court,  but  before  complainants' obtained  their  judg- 
ments at  law,  the  sureties  on  the  administrator's  bond  were 
owners  of  real  estate  of  great  value,  which  they  afterwards 
conveyed  to  parties  who  are  made  defendants  to  the  bill.  It 
is  charged  these  conveyances  were  all  made  without  any 
valuable  consideration,  and  with  a  view  to  hinder  and  delay 
complainants  in  the  collection  of  their  judgments  against  the 
grantors,  and  for  that  reason  were  fraudulent  and  void  as  to 
them.  After  filing  their  answers  to  the  original  bill,  defend- 
ants Conkey,  Yeazel,  Swearingen  and  Ocheltree,  all  of  whom 
were  sureties  on  the  administrator's  bond,  filed  a  cross-bill, 
in  which  they  represented  there  was  not,  in  fact,  the  amount 
in  the  hands  of  the  administrator,  subject  to  distribution 
among  creditors  of  the  seventh  class,  as  found  by  the  county 
court,  and  the  circuit  court  on  appeal,  and  asked  to  have  a 
re-statement  of  the  accounts  of  the  administrator  taken,  so 
as  to  conform  to  what  is  alleged  to  be  the  exact  fact.  On 
the  hearing  of  the  cause,  the  circuit  court  sustained  a  demur- 
rer to  the  cross-bill,  and  dismissed  it  for  want  of  equity,  and 
decreed  relief  on  the  original  bill,  finding  by  its  decree  that 
the  several  conveyances  of  lands  by  the  judgment  debtors 
were  fraudulent  as  to  complainants,  and  that  the  lands  were 
subject  to  the  executions  issued  on  complainants'  judgments, 
and  unless  the  sums  due  thereon  were  paid  within  a  time 
fixed,  it  was  decreed  the  lands  of  the  judgment  debtors 
should  be  sold  in  the  usual  mode  of  making  such  sales,  with 
the  usual  privilege  of  redemption  secured  by  statute.  From 
that  decree  complainants  in  the  cross-bill  asked  and  obtained 
an  appeal  directly  to  this  court.  None  of  the  other  defend- 
ants joined  in  the  appeal. 

It  would  seem,  in  a  case  of  this  kind,  the  real  question 
involved  is,  whether  the  lands  can  be  subjected  to  the  pay- 
ment of  the  indebtedness  of  the  judgment  creditors.     Pay- 
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ment  of  the  several  judgments,  or  a  redemption  of  the  lands 
in  case  a  sale  should  be  made,  would  relieve  the  lands  entirely 
from  all  claim  of  complainants,  so  that  it  can  not  now  be 
ascertained  whether  the  title  will  ever  be  affected.  How, 
then,  is  a  freehold  involved,  any  more  than  in  a  proceeding 
to  subject  the  mortgaged  premises  to  the  payment  of  the  debt 
secured?  So  far  as  the  original  bill  is  concerned,  a  case 
analogous  in  principle  is  Clement  v.  Reitz,  103  111.  315,  and 
it  was  held  in  that  case,  as  no  freehold  was  involved  the 
appeal  should  be  dismissed. 

The  matters  alleged  in  the  cross-bill  relate  only  to  the 
amount  of  assets  adjudged  to  be  in  the  hands  of  the  admin- 
istrator, and  of  course  involve  no  question  that  would  give 
this  court  jurisdiction  in  the  first  instance  to  hear  the  appeal. 
The  appeal  should  have  been  taken  to  the  Appellate  Court. 

As  this  court  has  no  jurisdiction  to  hear  the  appeal,  it 
must  be  dismissed. 

Appeal  dismissed. 


Jacksonville,  Northwestern  and  Southeastern  Eailroad  Co. 

v. 
The  Town  of  Virden  et  at. 

Filed  at  Springfield  September  28,  1882. 

1.  MuNiciPAii  bonds — of  the  election — necessity  of  making  a  record 
of  the  call  of  an  election.  The  validity  of  bonds  issued  by  a  town  in  aid  of 
a  railroad,  does  not  depend  upon  the  keeping  of  a  record  showing  the  author- 
ity of  the  clerk  to  give  notice  calling  an  election  on  the  question  of  their 
issue,  or  to  preserve  a  record  of  the  notice  of  the  election.  The  rights  of 
bondholders  do  not  depend  upon  the  performance  of  such  a  duty  by  the  town 
clerk,  but  upon  whether  there  has  in  fact  been  a  substantial  compliance  with 
the  requirements  of  the  law  authorizing  the  election  to  be  held. 

2.  Same — by  whom  an  election  to  be  ordered.  An  election  to  determine 
whether  a  municipality  will  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany, and  issue  its  bonds  in  payment  of  such  subscrintion,  can  be  ordered 
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only  by  the  persons  or  functionaries  designated  by  the  law.  An  election 
called  by  any  other  person  or  body  is  absolutely  void,  and  so  are  all  acts 
growing  out  of  or  performed  under  it.  Bonds  issued  in  pursuance  of  such 
an  election  are  void,  and  taxes  levied  for  their  payment,  or  for  the  payment 
of  interest  thereon,  are  illegal,  and  their  collection  may  be  enjoined. 

3.  Same — charter  construed  as  to  who  shall  call  election,  etc.  Section 
18  of  the  charter  of  the  Jacksonville,  Northwestern  and  Southeastern  Bailroad 
Company,  provides  that  the  acts  for  a  general  railroad  system,  of  November 
6,  1849,  and  to  facilitate  the  construction  of  railroads,  of  March  1,  1854,  are 
made  applicable  to  any  election  to  determine  whether  any  town  shall  sub- 
scribe to  the  stock  of  the  road.  The  first  of  these  acts  so  referred  to  by  sec- 
tion 4,  provides  for  the  manner  of  calling  and  holding  elections  for  or  against 
subscriptions,  and  applies  only  to  counties  and  cities  requiring  the  county 
judge  or  city  council  to  give  at  least  thirty  days'  notice  of  the  election,  and 
the  conditions  of  subscription.  The  other  relates  to  the  manner  of  issuing 
the  bonds.  Section  18  of  the  charter  makes  these  acts  applicable  to  towns 
at  the  ends  or  along  the  line  of  the  road.  When  thus  made  applicable  to 
such  towns,  on  subscribing  for  such  stock,  the  election  is  required  to  be 
called  by  the  president  and  trustees  thereof.  In  giving  the  notice  of  the 
election,  that  body  could  order  its  town  clerk  to  prepare  and  post  the  notices, 
and  that  would  be  in  conformity  with  the  requirement,  as  he  who  acts  by 
another,  acts  by  himself;  but  without  such  an  order  the  clerk  is  as  powerless 
to  give  the  notice  as  any  other  person.  So,  an  ordinance  or  order  of  the  cor- 
porate authority,  requiring  or  authorizing  the  clerk  to  give  a  notice  of  an 
election  on  the  question  of  a  subscription  to  the  stock  of  the  company,  and 
on  what  terms  and  conditions,  is  an  indispensable  prerequisite  to  the  validity 
of  any  subscription,  as  much  so  as  the  election  itself. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  plaintiff 
in  error : 

The  town  of  Virden  has  no  interest  in  this  suit,  and  can 
not  maintain  a  bill  to  declare  its  bonds  void.  City  of  Waverly 
v.  Auditor,  100  111.  354. 

The  charter  does  not  require  the  submission  to  a  vote  shall 
be  by  ordinance.  A  resolution  was  sufficient  to  call  the 
special  election.  2  Dillon  on  Municipal  Corp.  360 ;  Blanch* 
ard  v.  Bissell,  11  Ohio  St.  96  ;  State  v.  Jersey  City,  3  Dutcher, 
493;  Sorrells  v.  Philadelphia,  35  Pa.  St.  257. 
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Where  power  is  given,  but  the  mode  of  exercising  it  is  not 
defined,  the  election  may  be  called  by  resolution.  2  Dillon 
on  Municipal  Corp.  711 ;  Terre  Haute  v.  Town,  36  Ind.  531 ; 
Delphi  v.  Evans,  36  id.  90. 

The  court  erred  in  holding  section  18  of  the  charter  invalid, 
and  in  enjoining  the  Auditor  from  levying  taxes  for  the  pay- 
ment of  the  interest  on  the  bonds  in  question. 

Messrs.  Henry,  Cook  &  Lord,  for  the  defendants  in  error : 

The  only  authority  for  issuing  these  bonds  is  section  18  of 
the  act  to  incorporate  the  Jacksonville,  Northwestern  and 
Southeastern  Eailroad  Company.  That  section  contains  no 
express  grant  of  the  power,  but  refers  to  "An  act  supple- 
mental to  an  act  entitled  'an  act  to  provide  for  a  general 
system  of  railroad  incorporations,'  "  approved  November  6, 
1849,  and,  also,  "An  act  to  facilitate  the  construction  of  rail- 
roads," approved  March  1,  1854,  and  declares  they  are  made 
applicable  to  every  town  incorporated,  situated  at  either  end 
or  near  the  line  of  the  railway,  as  it  may  be  located,  etc. 

The  first  act  referred  to  confers  no  authority  upon  towns, 
townships  and  villages  to  make  subscriptions,  and  before  one 
can  be  legally  made  there  must  be  an  express  grant  of  power. 
Town  of  East  Oakland  v.  Skinner,  94  U.  S.  256;  People  v. 
Town  of  Waynesville,  88  111.  475. 

A  charter  is  held  to  be  a  contract  between  the  State  and 
the  corporation,  and  no  clause  of  power  or  of  privilege  can  be 
inserted  by  implication.  Charles  Bluer  Bridge  v.  Warren,  11 
Pet.  420  ;  Bank  v.  Commonwealth,  10  id.  422  ;  Bradley  v.  Bail- 
road  Co.  21  Conn.  294 ;  Bank  of  Chilicothe  v.  Swayne,  8  Ohio, 
287;  Trustees  of  Jacksonville  v.  McConnel,  12  111.  138;  Bissell 
v.  Kankakee,  84  id.  251 ;  Pittman  v.  Freeburg,  92  id.  113. 

The  legislature  can  not  set  aside  the  construction  of  the 
law  already  applied  by  the  court  to  actual  cases  ;  neither  can 
it  compel  the  courts  for  the  future  to  adopt  a  particular  con- 
struction of  a  law  which  the  legislature  permits  to  remain  in 
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force.  Cooley  on  Const.  Lim.  (2d  ed.)  94;  Ogden  v.  Black- 
leage,  1  Curtiss,  490 ;  Dash  v.  Van  Click,  7  Johns.  477 ;  Bis- 
sell  v.  Tell.  Ass' a,  29  Pa.  St.  137;  Louis  v.  Webb,  3  Greenlf. 
326  ;  Holden  v.  James,  11  Mass.  396  ;  Durham  v.  Lewison, 
4  Greenlf.  140 ;  Powevs  v.  Bergen,  6  N.  Y.  358. 

The  burden  of  showing  that  these  bonds  were  issued  in 
compliance  with  a  vote  of  the  people,  had  prior  to  the  adop- 
tion of  the  constitution,  in  pursuance  of  some  law  then  pro- 
viding therefor,  rests  upon  those  affirming  their  validity. 
Jackson  County  v.  Brash,  77  111.  191 ;  Town  of  Prairie  v. 
Lloyd,  97  id.  191. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  on  an  appeal  by  complain- 
ants,— the  defendants  in  error  in  this  case.  It  was  then 
assigned  for  error  that  the  court  below  erred  in  dismissing 
the  bill  as  to  the  non-resident  holders  of  the  bonds,  and  the 
refusal  of  the  court  to  decree  the  payment  of  the  taxes  in 
the  hands  of  the  State  and  county  treasurers,  collected  on 
the  assessment  for  taxation,  to  the  corporate  authorities  of 
the  town.  On  a  hearing,  the  assignment  of  errors  was  not 
sustained. 

The  decree  finds  there  was  never  recorded  any  ordinance 
of  the  town  authorities,  or  any  record  of  authority  for  the 
clerk  to  give  notice  of  an  election ;  that  the  bonds  were 
issued  to  become  due  the  1st  of  January,  1892;  and  it  was 
found  that  the  18th  section  of  the  charter,  under  which  the 
election  was  held,  was  unconstitutional.  It  was  decreed  they 
were  null  and  void,  and  were  issued  without  authority  of  law, 
and  it  enjoins  the  Auditor  from  levying  a  tax  with  which  to 
pay  the  bonds,  or  interest  thereon,  and  enjoins  the  clerk 
from  extending  them  on  the  collector's  books,  and  the  col- 
lector of  the  township  from  collecting  such  taxes. 

The  findings  of  the  court  are  not  material,  as  the  bill  was 
taken  pro  confesso.     On  such   a   decree  all  of  the  material 


1882.]  J.,  N.  W.  &  S.  E.  K.  R.  Co.  v.  Town  of  Virden.      343 

Opinion  of  the  Court. 

allegations  of  the  bill  are  taken  as  true,  and  such  a  decree  as 
they  warrant  will  be  sustained.  The  only  question,  then,  pre- 
sented by  this  record  is,  whether  the  bill  warranted  the  relief 
granted.  It  is  urged  by  plaintiff  in  error  that  it  did  not,  and 
the  decree  is  therefore  erroneous,  and  should  be  reversed. 
It  is  no  doubt  true  that  the  bill,  in  some  of  its  allegations, 
is  inartificially  drawn,  and  the  allegations  immaterial.  The 
allegation  that  there  is  no  record  that  the  town  authorities 
empowered  the  clerk  to  give  notice  calling  the  election,  or  of 
the  notice,  can  not  invalidate  an  election  legally  called  and 
held.  The  rights  of  bondholders  and  creditors  do  not  depend 
upon  the  performance  of  such  a  duty  of  the  town  clerk. 
That  depends  upon  whether  there  has  in  fact  been  a  substan- 
tial compliance  with  the  requirements  of  the  law  authorizing 
the  election  to  be  held,  otherwise  it  would  be  in  the  power  of  the 
clerk  to  invalidate  bonds  clearly  legal  and  binding,  by  refusing 
•to  make  a  record  that  the  order  was  made  or  notice  given. 

But  does  the  bill  contain  allegations  that  support  the 
decree  ?  We  think  it  does.  It  is  alleged  that  no  ordinance 
was  ever  passed  requiring  or  authorizing  an  election,  or  the 
town  clerk  to  give  a  notice  of  an  election,  to  determine 
whether  the  subscription  should  be  made,  and  on  what  terms 
and  conditions.  These,  under  the  statute,  were  indispens- 
able to  the  validity  of  the  subscription.  The  18th  section  of 
the  charter  of  the  railroad  provides,  that  the  acts  for  a  gen- 
eral railroad  system,  of  November  6,  1849,  and  one  to  facili- 
tate the  construction  of  railroads,  of  the  1st  of  March,  1854, 
are  made  applicable  to  any  election  to  determine  whether 
any  town  shall  subscribe  to  the  stock  of  the  road.  The  first 
of  these  acts,  by  section  4,  provides  for  the  manner  of  calling 
and  holding  the  election  for  and  against  subscription.  It 
provides  that  the  county  judges  or  city  council  shall  give  at 
least  thirty  days'  notice  of  the  election,  and  the  conditions  of 
subscription.  The  other  act  relates  to  the  manner  of  issuing 
the  bonds  of  the  city  or  county.     These  acts  relate  only  to 
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county  and  city  subscriptions,  but  the  18th  section  of  the 
charter  makes  them  applicable  to  towns  at  the  ends  or  along 
the  line  of  the  road.  When  thus  made  applicable  to  such 
towns,  in  subscribing  for  such  stock,  the  election  was  required 
to  be  called  by  the  governing  authority  of  the  town,  as  it  was 
by  the  authorities  of  the  county  or  city.  In  a  city,  the  com- 
mon council  was  required  to  order  the  election,  and  the  18th 
section  of  the  charter  imposes  that  duty  on  the  president  and 
trustees.  Under  these  acts  a  legal  election  could  not  be  held 
without  such  an  order.  That,  under  the  statute,  invokes  and 
brings  the  power  into  action,  and  that  was  the  only  mode 
in  which  it  could  be  exercised.  This  was  the  first,  and  one 
of  the  most  important,  acts  by  which  authority  could  be 
acquired  to  subscribe.  None  is  more  important  to  authorize 
the  exercise  of  the  power,  unless  it  be  a  majority  vote  in 
favor  of  subscription.  The  president  and  trustees,  in  giving 
the  notice  of  the  election,  could  order  the  town  clerk  to  pre- 
pare and  post  the  notice,  and  that  would  be  in  conformity  to 
the  requirement.  He  who  acts  by  another,  acts  by  himself. 
Without  such  an  order  the  town  clerk  was  as  powerless  to 
give  the  notice  as  any  other  person  in  the  town. 

It  has  been  frequently  held  that  the  election  can  be  ordered 
only  by  the  persons  or  functionaries  designated  by  the  law, — 
that  an  election  called  by  any  other  person  or  body  is  abso- 
lutely void,  and  so  of  all  acts  growing  out  of  or  performed 
under  it.  See  Schuyler  County  v.  Farwell,  25  111.  181,  Clarke 
v.  Hancock  County,  27  id.  305,  and  Marshall  County  v.  Cook, 
38  id.  44.     These  cases  are  decisive  of  this  question. 

The  allegation  standing  confessed,  that  no  election  was 
ordered  by  the  president  and  trustees,  is  fatal  to  the  validity 
of  the  bonds  involved  in  this  case,  and  being  void,  there  was 
no  error  in  enjoining  the  collection  of  taxes  for  their  pay- 
ment, or  interest  thereon,  and  the  decree  of  the  court  below 

must  be  affirmed. 

Decree  affirmed. 


1882.]  St.  L.,  J.  &  Sc  E.  R.  Co.  v.  Kirby.  345 

Syllabus. 


St.  Louis,  Jerseyville  and  Springfield  Eailroad  Company 

v. 
Nathaniel  T.  Kirby. 

Filed  at  Springfield  September  28,  1882. 

1.  Eminent  domain — measure  of  damages.  In  a  proceeding  to  con- 
demn land  to  be  used  for  right  of  way  for  a  railroad,  across  a  farm,  the  court 
instructed  the  jury,  in  behalf  of  the  land  owner,  that  under  the  law  the  com- 
pany was  not  bound  to  fence  its  road  until  six  months  after  its  completion, 
and  that  in  estimating  the  damages  the  jury  might  consider  the  damage  the 
keeping  open  of  the  road  would  be  to  the  farm:  Held,  that  there  was  no 
.error  in  giving  the  instruction. 

2.  The  inconvenience  of  having  one's  land  temporarily  thrown  open  in 
the  progress  of  constructing  a  railway  over  the  same,  may  be  a  material  ele- 
ment of  damage,  and  justly  require  compensation. 

3.  It  seems  that  the  value  of  a  training  track  to  the  owner,  which  will  be 
destroyed,  is  allowable  as  a  part  of  the  compensation  to  be  paid  for  the  right 
of  way  through  a  farm.  The  value  of  land  consists  in  its  fitness  for  use, 
present  or  future;  and  before  it  can  be  taken  for  public  use  the  owner  must 
have  just  compensation.  If  he  has  adopted  a  peculiar  mode  of  using  that 
land  by  which  he  derives  profit,  and  he  is  to  be  deprived  of  that  use,  justice 
requires  that  he  be  compensated  for  the  loss.  It  is  the  value  which  he  has, 
and  of  which  he  is  deprived,  which  must  be  made  good  to  him. 

4.  Same — consideration  of  benefits.  In  assessing  the  damages  to  another 
portion  of  a  farm,  aside  from  the  value  of  the  land  taken  for  a  right  of  way 
for  a  railroad,  the  jury  should  consider  the  road  as  running  only  through  the 
farm,  and  not  consider  any  general  benefit  which  the  road  may  prove  in 
making  a  better  market  or  convenience  for  travel,  and  in  some  cases  they 
would  be  justified  in  estimating  the  damages  to  the  farm  the  same  as  though 
the  road  commenced  on  one  side  of  it  and  ran  across  it  to  the  other  side,  and 
no  further. 

5.  Instructions — singling  out  parts  of  evidence.  As  a  general  rule, 
an  instruction  is  faulty  which  calls  attention  specially  to  a  part  of  the  evi- 
dence bearing  upon  a  given  question,  omitting  to  mention  other  parts  of  the 
proof  bearing  upon  the  same  question.  Where,  however,  the  damages  to  be 
ascertained  rest  upon  several  sepai'ate  alleged  grievances,  which  may  be  con- 
sidered separately  as  items,  attention  may  properly  be  called  to  any  one  of 
the  subjects. 

6.  Same — may  assume  facts  conceded  and  not  disputed.  It  is  not  error 
for  an  instruction  to  assume  a  fact  in  the  case  where  it  is  not  disputed,  but 
fully  recognized  by  both  parties. 
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Appeal  from  the  County  Court  of  Jersey  county ;  the  Hon. 
Robert  A.  King,  Judge,  presiding. 

Messrs.  Warren  &  Pogue,  and  Mr.  George  W.  Herdman, 
for  the  appellant : 

The  defendant's  instruction  told  the  jury  that  plaintiff  had 
six  months  in  which  to  fence  its  road  after  its  completion, 
and  that  in  estimating  the  damages  they  might  consider  the 
damages  the  keeping  open  of  the  road  would  be  to  the  farm. 
We  do  not  believe  a  decision  can  be  found  in  support  of  this 
doctrine.  Still  more  objectionable  is  his  instruction  which 
tells  the  jury  that  if  the  proposed  track  goes  through  defend- 
ant's race  track,  and  destroys  the  same  for  use,  and  that  it 
is  worth  to  defendant  $500,  they  should  take  the  same  into 
consideration.  This  assumes  that  defendant  had  a  race 
track,  and  that  the  jury  are  to  estimate  what  it  was  worth 
to  defendant,  and  not  what  was  its  fair  and  reasonable  value. 
Under  the  instruction  the  jury  were  justified  in  valuing  the 
race  track  like  valuing  an  acre  of  ground, — as  a  farm.  We 
do  not  think  the  law  contemplates  such  damages  in  a  case  of 
this  character. 

These  companies  ought  to  pay  a  fair  price  for  the  land 
taken,  and  damages,  if  there  are  any  outside  of  the  right  of 
way  condemned,  for  actual  inconveniences.  Eberhart  v.  Chi- 
cago, Milwaukee  and  St.  Paul  By.  Co.  70  111.  347.  Actual 
damages  can„be  assessed,,  but  notjthose  tortured  up  for  effect. 
Keithsburg  and  Eastern  B.  B.  Co.  v.  Henry,  7£  111.  290. 

The  jury  are  told,  in  defendant's  ninth  instruction,  that 
they  were  justified  in  estimating  damages  to  this  farm  "the 
same  as  though  this  road  commenced  on  one  side  of  said 
farm  and  run  across  said  farm  to  the  other  side  thereof,  and 
run  no  further, " — in  other  words,  to  allow  no  benefits.  The 
question  really  is,  how  much,  if  any  more,  would  the  farm  be 
worth  after  the  railroad  is  upon  it,  than  without  it. 
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Mr.  A.  A.  Goodrich,  and  Mr.  T.  S.  Chapman,  for'  the 
appellee,  contended  that  the  instructions  given  were  correct, 
as  applied  to  the  facts  of  this  case,  which  they  reviewed  and 
discussed,  and  that  the  verdict  was  warranted.  Also,  that 
though  the  court  may  have  erred  in  some  of  its  instructions, 
a  new  trial  will  not  be  granted,  if,  upon  the  whole  record,  it 
is  apparent  that  substantial  justice  has  been  done.  Curtis 
v.  Sage,  35  111.  22 ;  Boynton  v.  Holmes,  38  id.  61 ;  Paulman 
v.  King,  49  id.  266;  Hubner  v.  Feige,  90  id.  208. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  Jersey  county,  fixing  the  compensation  to  be  paid  by 
appellant  for  the  right  of  way  across  the  land  of  appellee 
for  railroad  purposes. 

Objection  is  made  to  the  fourth  instruction,  given  at  request 
of  appellee,  which  states  that  under  the  law  the  railroad  com- 
pany is  not  bound  to  fence  its  road  until  six  months  after  it 
is  completed,  and  that  in  estimating  the  damages  the  jury 
may  consider  the  damage  the  keeping  open  of  said  road  would 
be  to  the  farm.  It  is  not  denied  that  the  law  is  as  stated. 
We  see  no  objection  to  calling  the  attention  of  the  jury  to 
that  subject.  The  inconvenience  of  having  a  man's  land 
temporarily  thrown  open  in  the  progress  of  the  construction 
of  the  road  may  be  a  material  element,  and  justly  require 
compensation. 

Exception  is  also  taken  to  the  ninth  instruction,  which 
was  as  follows : 

"You  are  further  instructed,  for  the  defendant,  that  in  esti- 
mating the  damages  to  the  balance  of  the  farm,  you  should 
consider  this  railroad  as  running  only  through  this  farm,  and 
should  not  consider  any  general  benefit  which  the  road  might 
be  in  making  a  better  market  or  convenience  for  travel,  and 
you  are  justified  in  estimating  the  damages  to  this  farm  the 
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same  as  though  this  road  commenced  on  one  side  of  the  said 
farm  and  run  across  said  farm  to  the  other  side  thereof,  and 
run  no  further." 

No  particular  objection  to  this  is  pointed  out  by  counsel. 
The  first  branch  of  the  instruction  is  undoubtedly  the  law, 
under  our  statutes.  The  last  sentence  may  not  be  a  proper 
statement  of  the  law  as  applied  to  some  cases,  but  so  far  as 
the  proofs  show,  in  this  case  it  is  but  another  mode  of  stating 
the  idea  expressed  in  the  first  clause  of  the  instruction. 

Lastly,  it  is  contended  that  it  was  error  to  charge  the  jury 
that  if  they  believe,  from  the  evidence,  that  the  proposed  line 
of  railroad  will  go  through  and  destroy  for  use  the  training 
track  of  appellee,  and  they  further  believe,  from  the  evidence, 
that  such  training  track  was  worth  to  appellee  $500,  they 
should  take  such  sum  into  consideration  in  estimating  the 
damages  to  be  allowed  him,  etc.  As  a  general  rule,  it  is 
faulty  to  call  attention  specially  to  a  part  of  the  evidence 
bearing  on  a  given  question,  omitting  to  mention  other  parts 
of  the  proof  bearing  upon  the  same  question.  Where,  how- 
ever, the  damages  to  be  ascertained  rest  upon  several  sepa- 
rate alleged  grievances,  which  may  be  considered  separately 
as  items,  attention  may  properly  be  called  to  any  one  of  the 
subjects.  This  instruction  is  no  doubt  faulty  in  naming  a 
specific  sum  as  the  value  of  the  training  track,  but  when 
we  look  into  all  the  proofs,  it  is  found  that  the  sum  named 
is  the  lowest  price  or  value  placed  upon  the  training  track 
by  any  witness.  Looking  at  the  finding  of  the  jury,  (which 
placed  the  damage  to  land  of  appellee  at  only  $973.12,)  in 
connection  with  the  testimony  as  to  injury  to  arise  from 
causes  other  than  disturbance  of  the  training  track,  it  seems 
plain  to  our  minds  that  the  jury  were  not  misled,  or  led  at 
all,  by  naming  the  sum  of  $500.  Considering  all  the  proofs, 
the  jury  could  not  have  allowed  more  than  about  $300  for 
the  loss  of  the  use  of  the  training  track. 
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It  is  objected  that  the  instruction  assumes  that  appellee 
had  a  training  track.  This  is  not  error.  That  was  a  fact  as 
fully  recognized  by  both  sides  as  was  the  fact  that  appellee 
had  land,  or  the  fact  that  appellant  proposed  to  construct  a 
railroad. 

Again,  it  is  objected  that  what  the  training  track  was 
worth  to  appellee  was  not  the  true  measure.  Why  not  ?  It 
is  said  he  can  not  recover  for  damage  to  his  business.  That 
may  be  true  in  so  far  as  his  business  does  not  consist  in  the 
use  of  the  land.  The  value  of  land  consists  in  its  fitness  for 
use,  present  or  future,  and  before  it  can  be  taken  for  public 
use  the  owner  must  have  just  compensation.  If  he  has 
adopted  a  peculiar  mode  of  using  that  land,  by  which  he 
derives  profit,  and  he  is  to  be  deprived  of  that  use,  justice 
requires  that  he  be  compensated  for  the  loss.  That  loss  is  the 
loss  to  himself.  It  is  the  value  which  he  has,  and  of  which 
he  is  deprived,  which  must  be  made  good  by  compensation. 

These  are  the  only  instructions  complained  of  by  counsel 
for  appellant.  We  find  in  them  no  sufficient  ground  to  dis- 
turb the  judgment  of  the  court  below.     The  judgment  will 

therefore  be  affirmed. 

Judgment  affirmed. 


William  Scully 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  28,  1882. 

1.  Taxation—  rents  of  land,  as  distinguished  from  the  land  itself. 
Bent  arrear  is  a  chose  in  action,  and  taxable  as  a  credit,  but  rent  to  grow  due 
is  a  part  of  the  land,— an  incident  to  it,  passing  as  such  to  a  grantee,— and  is 
therefore  not  subject  to  taxation  against  the  owner  of  the  land  which  is  also 
taxed.  The  taxation  of  rents  before  due,  is  the  taxing  of  something  included 
in  the  taxation  of  the  land. 
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2.  An  owner  of  lands  leased  the  same,  for  several  years  in  succession,  for 
a  cash  rent,  payable  on  the  first  day  of  January  in  each  year,  the  terms  com- 
mencing on  the  first  day  of  March  in  the  year.  The  assessor,  through  a 
period  of  years,  assessed  him  with  two  months'  rent,— that  is,  from  March  1 
to  the  first  day  of  May, — as  having  accrued,  though  not  due.  The  taxes 
not  having  been  paid  on  these  assessments,  suit  was  brought  against  the 
owner  to  recover  a  personal  judgment  for  the  same:  Held,  that  no  recovery 
could  be  had,  and  the  judgment  below  for  the  taxes  was  reversed. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs,  Blinn  &  Hoblitt,  for  the  appellant : 
The  leases  executed  by  William  Scully  to  tenants,  before 
time  of  payment  of  rent,  are  not  the  subject  of  taxation 
under  the  revenue  laws  of  this  State,  because  the  real  estate 
having  been  taxed,  the  income  from  the  real  estate,  before  it 
is  earned  or  collected,  can  not  be  assessed  for  taxation,  and 
because  neither  the  residence  of  the  owner  of  the  leases  nor 
the  situs  of  the  personal  property  was  in  this  State.  Sanga- 
mon and  Morgan  R.  R.  Co.  v.  County  of  Morgan,  14  111.  165; 
Mills  v.  Thornton,  26  id.  301 ;  Irwin  v.  New  Orleans,  St.  Louis 
and  Chicago  R.  R.  Co.  94  id.  108;  St.  Louis  v.  Ferry  Co.  11 
Wall,  428  ;  Hoyt  v.  Commissioners,  23  N.  Y.  228 ;  People  v. 
Hibemia  Bank,  51  -Cal.  243. 

Mr.  K.  B.  Forrest,  State's  Attorney,  for  the  People : 
Bents  to  become  due,  payable  in  cash  at  a  fixed  period, 
are  credits,  and  as  such  are  assessable  property. 

Agents  located  in  this  State,  conducting  and  carrying  on  a 
permanent  business,  are  required  to  list  to  the  assessor  all 
credits  belonging  to  their  principals.  Div.  2  of  sec.  6,  and 
sees.  9,  19,  Bevenue  Laws  of  1872;  Board,  etc.  v.  Davenport, 
40  111.  197. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  instituted  by  attachment,  against  William 
Scully,  for  the  recovery  of  $1427,  as  personal  property  taxes 
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for  the  years  1S75,  1876,  1S77,  1878,  1879  and  1880,  appear- 
ing upon  the  collector's  book  of  East  Lincoln  township,  in 
Logan  county,  to  be  clue  and  unpaid.  There  was  a  recovery 
by  the  plaintiff,  and  the  defendant  appealed. 

The  facts  of  the  case  are  these :  William  Scully  was  a 
resident  of  England,  and  owned  a  number  of  farms  in  Logan 
county,  in  this  State,  which  he  leased  through  agents  resid- 
ing in  Logan  county.  The  rent  under  these  leases  was  pay- 
able in  cash,  on  the  first  day  of  January  in  each  year.  The 
assessor,  in  making  his  assessments  for  the  years  in  question, 
assumed  that  on  the  first  day  of  March,  in  each  year,  the 
leases  were  made,  running  for  one  or  more  years,  and  esti- 
mated that  from  March  1  to  May  1  two  months'  rent  had 
accrued  upon  the  lands,  and,  upon  that  basis,  that  on  the 
first  day  of  May  there  was  two  months'  rent  accrued  but  not 
due,  the  assessor  assessed,  during  the  several  years  in  ques- 
tion, this  two  months'  rent,  from  March  1  to  May  1,  in  each 
year,  as  a  credit.  It  is  the  taxes  levied  upon  these  assess- 
ments which  are  the  subject  of  this  suit.  It  is  the  provision 
of  our  statute,  that  personal  property  shall  be  listed  by  the 
assessor  with  reference  to  the  quantity  held  or  owned  on  the 
first  day  of  May  of  each  year. 

We  are  of  opinion  the  claim  here  asserted  is  the  taxation 
of  something  which  was  included  in  the  taxation  of  the  lands. 
The  lands  themselves  were  all  the  while  taxed.  In  the  valu- 
ation of  the  land  itself  for  taxation  there  would  be  included 
in  it,  as  an  element,  the  value  of  the  use  of  the  land.  The 
rent  is  but  a  representative  of  the  use  of  the  land,  and  tax- 
ing such  rent  against  the  owner  of  the  land  before  it  has 
accrued  due,  and  during  the  same  time  the  land  is  taxed, 
appears  to  be  taxing  a  thing  which  was  covered  by  the  tax- 
ation of  the  land.  Eent  is  defined  as  a  certain  profit  issuing 
yearly  out  of  land;  and  while  accruing  due  to  the  land 
owner,  is  it  not  embraced  in  such  year's  valuation,  assess- 
ment and  taxation  of  the  land?     Had  the  owner  himself 
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personally  used  and  enjoyed  the  land,  it  would  not  be  thought 
such  use  and  enjoyment  would  be  taxable  aside  from,  and  in 
addition  to,  the  land.  Eent  arrear  is  a  chose  in  action,  and 
would  be  taxable  as  a  credit ;  but  rent  to  grow  due  is  a  part 
of  the  land, — is  an  incident  to  it, — and  passes  as  such  to  a 
grantee,  by  a  grant  of  the  land.  On  the  leases  made  on  the 
first  clay  of  March,  the  rent  payable  on  the  first  day  of  Janu- 
ary after,  there  had  no  rent  accrued  due  on  May  1,  two 
months  after  the  making  of  the  leases,  but  it  had  to  grow 
due,  and  would  not  become  due  until  January.  Had  the 
lessor,  for,  say,  the  last  month  of  December,  before  the  rents 
became  due,  evicted  the  lessees  from  the  premises,  then  there 
would  have  been  no  rent  at  all  due  and  collectible  under  the 
leases. 

Being  of  opinion  that  the  two  months'  rents  in  question 
were  not  properly  taxable,  it  becomes  unnecessary  to  consider 
other  questions  which  have  been  raised.  The  judgment  of 
the  circuit  court  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles  W.  Fitzsimmons,  Admr. 

v. 

Anna  J.  Cassell,  Ex'x. 

filed  at  Springfield  September  28,  1882. 

1.  Appeals — reviewing  facts.  Where  the  Appellate  Court  finds,  from 
the  evidence,  the  facts  the  same  way  the  circuit  court  did,  by  affirming  its 
judgment,  and  there  is  no  disputed,  question  of  law,  the  judgment  of  the 
Appellate  Court  is  conclusive. 

2.  Same — former  decision — distinguished.  The  case  of  Wilson  v.  Kirby, 
88  111.  566,  is  unlike  the  present.  The  facts  there  were  embodied  in  a  written 
agreement,  and  no  controversy  as  to  the  facts  was  before  the  court,  and  the 
question  decided  was  one  of  law,  namely,  whether  money  received  pursuant 
to  that  agreement  was  received  in  trust  for  any  purpose,  under  a  certain 
provision  of  the  statute. 
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Writ  of  Error  to  the  Appellate  Court  for  the  third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Morgan  county ;  the  Hon.  Cyrus  Epler,  Judge,  pre- 
siding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  plaintiff 
in  error. 

Mr.  William  Brown,  and  Mr.  Eobert  D.  Eussell,  for  the 
defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  a  contest  between  the  estates  of  Joseph  J.  Cassell 
and  Charles  Cassell,  deceased.  Charles  Cassell  was  one  of 
the  executors,  under  the  will,  of  Joseph  J.  Cassell,  deceased. 
A  large  amount  of  money  came  into  his  hands  while  he  was 
acting  in  that  capacity, — either  from  the  assets  of  the  estate 
administered,  or  from  the  rents  and  profits  of  real  estate, — 
in  acknowledgment  of  which  he  drew  and  signed  four  instru- 
ments in  writing,  of  each  of  which  the  following  is  a  copy : 
"Jacksonville,  III.,  April  1,  1869. 

"  One  day  after  date  I  promise  to  pay  to  Anna  J.  and 

Charles  Cassell,  executors  of  the  estate  of  Joseph  J.  Cassell, 

deceased,  two  thousand  and  fifty-five  dollars  and  eighty-eight 

cents,  value  received,  with  interest  from  date,  at  ten  per  cent 

per  annum.  .  n  n  „ 

r  Charles  Cassell. 

Each  note  is  indorsed  in  lead  pencil :  "Interest  paid  on 
this  note  to  April  1,  1873,  and  $892  on  one  note."  Each 
bore  the  same  indorsement,  and  on  paper  attached  to  these 
notes  or  papers  was  this  :  "These  notes  were  given  in  settle- 
ment of  account  of  Charles  Cassell." 

Defendant  in  error  exhibited  a  claim  in  favor  of  the  estate 
of  Joseph  J.,  against  the  estate  of  Charles,  based  on  these 
instruments,  and  sustained,  to  some  extent,  by  other  evidence, 

23—104  III. 
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to  the  county  court  of  Morgan  county,  and  that  court  ren- 
dered judgment  thereon,  allowing  the  claim  in  favor  of  the 
estate  of  Joseph  J.  for  $11,785.42,  as  a  sixth  class  claim, 
under  the  statute,  to  be  paid  in  due  course  of  administration. 
An  appeal  was  prpsecuted  from  that  judgment  to  the  circuit 
court  of  Morgan  county,  by  the  administrator  of  the  estate 
of  Charles,  and  there  the  claim  was  rejected.  The  surviving 
executrix  of  the  will  of  Joseph  J.  appealed  from  that  judg- 
ment to  the  Appellate  Court  for  the  Third  District,  and  that 
court  reversed  the  judgment  of  the  circuit  court.  Subse- 
quently the  cause  was  re-tried  in  the  circuit  court,  and  that 
court  then  gave  judgment  allowing  the  claim  in  favor  of  the 
estate  of  Joseph  J.  as  a  sixth  class  claim,  under  the  statute, 
for  the  sum  of  $12,889,  to  be  paid  in  due  course  of  adminis- 
tration. A  writ  of  error  was  sued  out  upon  that  judgment 
from  the  Appellate  Court  for  the  Third  District,  and  that 
court,  at  its  May  term,  1882,  affirmed  the  last  named  judg- 
ment of  the  circuit  court.  This  writ  of  error  brings  the  record 
of  that  judgment  before  us  for  review. 

After  the  Appellate  Court  had  reversed  the  judgment  of 
the  circuit  court,  and  the  cause  had  been  remanded  to  the 
circuit  court  .pursuant  to  the  order  of  the  Appellate  Court, 
and  after  the  circuit  court  had  re-tried  the  cause  and  ren- 
dered judgment  allowing  the  claim  in  favor  of  the  estate  of 
Joseph  J.,  the  administrator  of  Charles  prosecuted  a  writ  of 
error  from  this  court,  on  the  said  judgment  of  the  Appellate 
Court  reversing  the  judgment  of  the  circuit  court,  and  this 
court  rendered  judgment  reversing  that  judgment  of  the 
Appellate  Court.  [Fitzsimmons  v.  Cassell,  98  111.  332.)  Sub- 
sequently, on  the  cause  being  again  brought  up  in  the  Appel- 
late Court,  on  motion  in  that  court  to  render  judgment  in 
conformity  with  the  order  of  this  court,  and  that  court  con- 
struing this  court  to  have  allowed  it  a  discretion  to  enter  a 
different  judgment  from  that  formerly  entered  on  the  same 
judgment,  by  a  new  order  entered  the  same  judgment,  revers- 
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ing  and  remanding  the  cause.  No  appeal  has  ever  been 
taken  from  that  judgment,  or  writ  of  error  prosecuted  to  pro- 
cure its  reversal. 

When  this  case  was  here  before,  we  said:  "So  far  as  we 
have  been  able  to  discover,  from  the  record  before  us,  this 
whole  controversy  turns  upon  a  pure  question  of  fact,  namely, 
whether  the  moneys  unaccounted  for  by  Charles  Cassell,  and 
upon  which  the  claim  sought  to  be  allowed  against  his  estate 
as  a  sixth  class  claim  is  based,  belonged  to  Joseph  Cassell's 
estate,  and  as  such  came  to  the  hands  of  Charles  Cassell,  as 
his  executor.  This  question  is  one  which  the  law  has  not 
authorized  us  to  determine,  and  we  could  not  undertake  to 
do  so  without*  disregarding  the  express  provisions  of  the 
statute. " 

The  circuit  court,  in  rendering  judgment  in  favor  of  the 
claim,  necessarily  must  have  found  that  the  moneys  unac- 
counted for,  and  on  which  the  claim  is  based,  belonged  to  the 
estate  of  Joseph  J.  Cassell,  and  the  Appellate  Court,  in  affirm- 
ing that  judgment,  must  have  found  the  same  way.  But 
whether  so  or  not,  its  judgment  settles  the  question  of  fact, 
and  there  is  no  disputed  question  of  law.  Indeed,  after  hav- 
ing gone  through  all  the  evidence  in  the  record,  we  are  unable 
to  perceive,  if  it  were  proper  for  us  to  express  any  opinion 
thereon,  that  there  is  any  error  in  the  finding  of  fact.  There 
was  ample  evidence  to  authorize  the  conclusion  that  the  money 
for  which  Charles  had  become  liable  was  assets  of  the  estate, 
received  by  him  in  his  capacity  as  executor,  and  not  rents, 
etc.,  which  he  had  collected,  belonging  to  the  heirs.  But  we 
place  our  judgment  solely  on  the  ground  that  this  was  purely 
a  question  of  fact,  and,  being  the  only  question  in  the  case, 
the  judgment  of  the  Appellate  Court  is  conclusive.  Wilson 
v.  Kirby,  88  111.  566,  is  cited  as  holding  a  contrary  doctrine. 
That  case  was  totally  unlike  the  present.  The  facts  there 
were  embodied  in  a  written  agreement,  and  no  controversy 
in  that  regard  was  before  the  court.     The  question  was  one 
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of  law,  namely,  whether  money  received  pursuant  to  that 
agreement  was  received  "in  trust  for  any  purpose,"  within 
a  certain  provision  of  the  statute.  Pulsifer  v.  Winterhoff, 
102  111.  400,  Tenney  v.  Foote,  95  id.  99,  Aurora  v.  Penning- 
ton, 92  id.  564,  Carr  v.  Miner,  id.  604,  Hay  ward  v.  Merrill, 
94  id.  349,  and  Hewitt  v.  Board  of  Education,  94  id.  528,  are 
in  harmony  with,  and  sustain,  what  we  said  as  quoted  supra, 
when  the  case  was  formerly  here. 

The  -judgment  is  affirmed.  T   7         , ■    «       , 

J     to  Judgment  affirmed. 


Ella  Douthett 
Daniel  Kettle. 


Ify'Zed  at  Springfield  September  28,  1882. 

1.  Taxation — sates  o/  Zand  /or  taxes— right  of  redemption — the  con- 
stitution construed.  Sections  4  and  5,  of  article  9,  of  the  constitution, 
relating  to  the  sale  of  lands  for  taxes,  and  redemption  therefrom,  have  no 
reference  whatever  to  a  sale  of  land  upon  an  execution  when  a  personal  judg- 
ment has  been  rendered  in  an  ordinary  action  to  recover  delinquent  taxes. 
These  sections  both  relate  to  sales  on  judgment  against  the  delinquent  lands 
themselves — a  proceeding  in  rem,  and  not  to  a  suit  in  personam  against  the 
owner,  or  party  whose  duty  it  is  to  pay  the  taxes. 

2.  The  design  of  section  4  was  to  establish  throughout  the  State  a  uni- 
form system,  and  require  one  general  officer  in  each  county,  and  only  one, 
to  make  sale  of  delinquent  lands,  and  that,  too,  upon  the  order  or  judgment 
of  a  court  of  record.  The  judgment  required  was,  no  doubt,  a  judgment 
in  rem — a  judgment  against  the  land  upon  which  the  taxes  had  been  levied. 

3.  The  right  of  redemption  provided  for  in  section  5,  of  the  same  article, 
was  intended  to  embrace  such  sales  as  were  mentioned  in  section  4,  and  none 
others,  so  that  section  5  has  no  bearing  upon  a  sale  of  land  upon  an  execu- 
tion directed  to  a  sheriff,  although  the  judgment  was  rendered  in  the  case  for 
delinquent  taxes. 

4.  County — power  to  buy  lands  for  taxes.  The  act  of  1879,  which 
authorizes  suit  to  be  brought  for  delinquent  taxes  in  the  name  of  the  People, 
or  in  the  name  of  the  proper  county,  is  broad  enough  to  authorize  such 
county  to  purchase  under  the  judgment. 
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5.  Judicial  sale — of  several  distinct  parcels  together.  Three  dis- 
tinct tracts  of  land  not  adjoining  each  other,  one  of  twenty  acres,  one  of 
forty,  and  the  other  of  eight  acres,  and  worth  $-1000,  were  levied  upon  and 
sold  en  masse  for  $123.  The  sheriff  at  the  sale  offered  each  tract  separately, 
and  receiving  no  bids,  offered  and  sold  the  three  pieces  together:  Held,  that 
the  sheriff  should  have  offered  two  of  the  tracts  before  offering  all  together, 
and  that  for  the  error  in  selling  en  masse,  and  the  inadequacy  of  the  price, 
the  sale  could  not  be  upheld. 

Appeal  from  the  Circuit  Court  of  Effingham  county ;  the 
Hon.  Thomas  S.  Casey,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  court  below 
by  Kettle,  against  Ella  Douthett,  Henry  B.  Kepley,  Bernard 
H.  Wernsing,  county  treasurer,  and  the  county  of  Effingham, 
to  set  aside  a  sheriff's  deed  to  Ella  Douthett,  alleged  to  be  a 
cloud  upon  complainant's  title  to  certain  real  estate.  The 
principal  cause  alleged  for  setting  aside  the  deed  is,  that  as 
it  was  a  sale  on  execution  issued  on  a  personal  judgment 
against  complainant  for  taxes  on  a  part  of  the  land  sold,  the 
complainant  was  entitled  to  two  years  to  redeem  from  the 
sale,  while  under  the  sale,  as  made,  but  fifteen  months  was 
given  for  redemption.  Defendants  demurred  to  the  bill,  and 
the  demurrer  being  overruled,  defendants  excepted  and  stood 
by  the  demurrer,  and  the  decree  was  rendered  as  prayed. 
Ella  Douthett  appealed,  and  by  agreement  the  case  is  taken 
to  the  Central  Grand  Division. 

Mr.  Henry  B.  Kepley,  for  the  appellant. 

Mr.  B.  F.  Kagay,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

It  is  contended  by  appellee,  that  under  the  constitution  of 
1870  lands  can  not  be  sold  for  taxes,  either  on  a  personal 
judgment  or  a  judgment  in  rem,  except  by  a  general  officer 
to  whom  a  return  of  unpaid  taxes  is  made ;  that  no  sale  is 
valid  without  two  years'  redemption  is  allowed,  and  that  no 


35S 


Douthett  v.  Kettle.  [Sept. 


Opinion  of  the*  Court. 


title  under  such  sale  is  good  unless  notice  is  given  to  the 
owner  at  the  expiration  of  the  time  of  redemption.  This 
position  is  predicated  upon  the  construction  which  appellee 
places  on  sections  4  and  5,  of  article  9,  of  the  constitution. 
Section  4  provides:  "The  General  Assembly  shall  provide, 
in  all  cases  where  it  may  be  necessary  to  sell  real  estate  for 
the  non-payment  of  taxes  or  special  assessments  for  State, 
county,  municipal  or  other  purposes,  that  a  return  of  such 
unpaid  taxes  or  assessments  shall  be  made  to  some  general 
officer  of  the  county  having  authority  to  receive  State  and 
county  taxes ;  and  there  shall  be  no  sale  of  said  property  for 
any  of  said  taxes  or  assessments  but  by  said  officer,  upon  the 
order  or  judgment  of  some  court  of  record."  Section  5  pro- 
vides, that  the  right  of  redemption  from  all  sales  of  real 
estate  for  the  non-payment  of  taxes  or  special  assessments 
shall  exist  in  favor  of  the  owner  of  such  real  estate  for  a 
period  of  not  less  than  two  }^ears. 

These  two  sections  of  the  constitution,  in  our  judgment, 
have  no  reference  whatever  to  a  sale  of  land  upon  an  execu- 
tion where  a  personal  judgment  has  been  rendered  in  an 
action  brought  to  recover  delinquent  taxes.  In  Leindecker  v. 
The  People,  98  111.  21,  we  had  occasion  to  examine  section  4, 
of  article  9,  of  the  constitution,  and  it  is  there  said :  "Prior 
to  the  adoption  of  the  present  constitution  many  of  the  cities 
and  towns  had  tax  collectors  of  their  own,  who,  under  the 
charters  of  the  cities  and  towns  where  they  were  elected,  were 
authorized  to  apply  for  and  obtain  judgment  against  delin- 
quent lands,  and  to  sell  the  same  for  the  non-payment  of 
taxes  and  assessments  levied  by  the  city  or  town.  The  pur- 
pose of  the  section  of  the  constitution  cited  was  to  obviate 
this  supposed  evil,  and  to  prevent  a  sale  of  lands  by  these 
various  officers,  and  to  require  a  return  to  be  made  to  some 
general  officer  of  the  county,  who  shall  in  all  cases,  when  it 
becomes  necessary,  make  the  sale  of  delinquent  lands  for 
taxes  or  assessments. "     The  design  was  to  establish  through- 
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out  the  State  a  uniform  system,  and  require  one  general 
officer  in  each  county,  and  only  one,  to  make  sale  of  delin- 
quent lands,  and  that,  too,  upon  the  order  or  judgment  of  a 
court  of  record.  The  judgment  or  order  required  was  no 
doubt  such  a  judgment  as  the  statute  then  in  force  author- 
ized,— not  a  personal  judgment,  but  a  judgment  in  rein, — a 
judgment  against  the  land  upon  which  the  taxes  had  been 
levied.  When  this  section  of  the  constitution  was  framed  we 
had  no  statute  authorizing  a  suit  to  be  brought  against  a 
person  who  had  failed  to  pay  his  taxes,  and  the  rendition  of 
a  personal  judgment,  and  while  it  may  be  that  a  suit  at  com- 
mon law  might  have  been  maintained  for  the  collection  of 
taxes,  the  general  practice  was  to  proceed  against  the  land. 

Much  stress  has  been  placed  in  the  argument  on  the  lan- 
guage used  in  section  5,  but  this  section  must  be  considered 
in  connection  with  section  4,  to  determine  what  was  intended. 
It  will  not  do  to  take  a  few  lines  of  a  given  section  of  the 
constitution  and  undertake  to  determine  the  meaning  of  the 
instrument  from  those  lines  alone.  Each  part  of  the  instru- 
ment must  be  considered  in  connection  with  every  other  part 
relating  to  the  same  matter.  In  this  way,  and  only  in  this 
manner,  can  an  intelligent  judgment  be  formed  as  to  the 
intention.  The  right  of  redemption  provided  for  in  section 
5  was  intended  to  embrace  such  sales  as  were  mentioned  in 
section  4,  and  none  others,  and  as  section  4  had  no  reference 
to  a  personal  judgment,  but  only  to  a  judgment  against  the 
land,  or  an  ordinary  proceeding  to  sell  lands  for  the  non- 
payment of  taxes,  it  follows  that  section  5  could  not  have 
any  bearing  upon  a  sale  of  land  upon  an  execution  directed  to 
a  sheriff,  although  the  judgment  was  rendered  in  the  action 
upon  which  the  execution  issued  for  delinquent  taxes. 

Again,  the  land  in  this  case  was  not  sold  for  the  non-pay- 
ment of  taxes,  in  the  ordinary  acceptation  of  that  term.  It 
was  sold  upon  a  judgment  rendered  after  personal  service  of 
summons  in  an  action  of  debt.     Whether  the  subject  matter 
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of  the  suit  was  taxes  or  a  promissory  note,  -can  make  no  dif- 
ference. The  same  rule  which  would  control  the  sale  and 
redemption  of  the  land  in  the  one  case  would  govern  in  the 
other. 

It  is  also  contended  that  the  county  of  Effingham  had  no 
authority  to  purchase  the  lands  at  the  sale  under  the  judg- 
ment. We  are  of  opinion  that  the  act  of  1879,  (Laws  of 
1879,  239,)  which  authorizes  suit  to  be  brought  in  the  name 
of  the  People,  or  in  the  name  of  the  county,  is  broad  enough 
to  authorize  the  county  to  purchase  under  the  judgment. 
See,  also,  sec.  24,  chap.  34,  of  statutes  of  1874. 

There  is,  however,  one  fatal  objection  to  the  validity  of 
the  sale.  It  appears,  from  the  allegations  of  the  bill,  that 
the  lands  sold  consisted  of  three  distinct  tracts,  which  did 
not  lie  adjoining  each  other, — one  of  twenty  acres,  one  of 
forty  acres,  and  the  other  containing  eight  acres ;  that  the 
three  pieces  were  worth  $4000 ;  that  the  sheriff  at  the  sale 
offered  each  tract  separately,  but  receiving  no  bid,  offered 
and  sold  the  three  pieces  en  masse  for  $123.  In  Phetys  v. 
Conover,  25  111.  312,  the  rule  was  established  that  where  sev- 
eral adjoining  tracts  of  land  were  levied  upon,  it  was  the  duty 
of  the  sheriff  to  offer  each  tract  separately,  and  if  no  bids 
were  made  for  one  tract  acid  another  to  it,  and  so  on  until 
all  the  pieces  were  offered,  and  if  no  bid  was  made,  then 
sell  all  the  tracts  en  masse  for  a  reasonable  bid.  This  rule 
was  considered  and  approved  in  Morris  v.  Robey,  73  111.  462, 
and  a  sale  like  the  one  under  consideration  was  expressly 
condemned.  Had  two  of  the  tracts  been  offered  for  sale 
together  after  the  sheriff  had  failed  to  obtain  a  bid  for  one, 
it  is  probable  a  bid  might  have  been  made,  and  thus  a  sacri- 
fice of  the  property  avoided.  At  all  events  the  law  required 
the  sheriff  to  pursue  the  course  indicated,  and  as  he  failed 
to  do  so,  and  as  the  property  was  sold  for  so  small  a  price  in 
comparison  with  its  true  value,  the  sale  can  not  be  upheld. 
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The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion.  The  costs  in  this  court  will  be  equally  divided 
between  the  parties. 

Decree  reversed. 


Columbus  Cassel 
v. 
Eliza  Cassel  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Witness — competency — of  a  party,  against  heirs.  A  party  seeking 
a  decree  for  the  specific  performance  of  an  agreement  of  his  father  to  convey 
to  him  a  tract  of  land,  after  the  father's  death,  as  against  his  heirs,  is  not  a 
competent  witness  in  his  own  behalf  to  prove  the  contract. 

2.  Specific  peefoemance — must  be  based  on  contract,  and  not  on 
expressions  of  an  intent  to  give.  A  specific  performance  of  an  alleged 
agreement  of  a  father  to  convey  a  tract  of  land  to  his  son  on  the  performance 
of  certain  conditions,  will  not  be  decroed  when  the  evidence,  instead  of 
showing  any  contract  of  the  father  on  tho  subject,  shows  only  the  expression 
of  an  intention  or  expectation  on  his  part  to  let  the  son  have  the  land  upon 
his  paying  off  a  mortgage  on  the  same,  given  by  the  father,  which  has  not 
been  done,  and  when  the  rents  and  profits  of  the  land  have  compensated  the 
son  for  all  his  outlays  in  respect  to  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Francis  M.  Wright,  for  the  plaintiff  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  for  a  specific  performance, 
brought  by  Columbus  Cassel,  against  the  heirs  of  John  Cas- 
sel, deceased,  to  compel  the  conveyance  of  a  certain  eighty 
acres  of  land. 

The  bill  sets  out,  in  substance,  that  John  Cassel,  in  his 
lifetime,  being  the  owner  of  the  land,  and  the  father  of  the 
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complainant,  on  March  4,  1878,  agreed  with  the  complainant 
that  the  land  should  be  his  upon  the  conditions  that  com- 
plainant would  pay  the  taxes  then  due  and  to  accrue  on  the 
land,  the  interest  then  due,  or  that  might  become  due,  upon 
a  certain  mortgage  for  $1000  on  the  land,  executed  by  John 
Cassel  to  one  Jewell,  payable  in  three  years  from  its  date, 
April  2,  1877,  with  nine  per  cent  interest,  and  when  the 
mortgage  became  due  would  pay  or  assume  the  payment  of 
the  principal  of  the  mortgage ;  that  thereupon  complainant 
went  into  the  possession  of  the  land,  and  has  ever  since  occu- 
pied the  same,  and  farmed  and  improved  it  as  his  own,  mak- 
ing valuable  and  permanent  improvements  thereon ;  that  he 
has  paid  such  taxes  and  interest,  and  assumed  the  payment 
of  the  mortgage  debt,  to  the  satisfaction  of  said  Jewell,  and 
that  on  July  15,  1880,  the  said  John  Cassel  departed  this 
life,  without  having  executed  a  deed  of  the  land  to  the  com- 
plainant, although  he  was  equitably  entitled  thereto.  The 
defendants  answered,  making  a  general  denial,  and  setting  up 
the  Statute  of  Frauds.  The  circuit  court,  on  final  hearing, 
dismissed  the  bill,  and  the  complainant  took  a  writ  of  error. 

The  testimony  of  complainant  himself,  which  was  taken 
and  objected  to,  we  disregard,  as  not  being  competent  in 
such  a  case,  by  the  express  provision  of  our  statute. 

The  testimony  introduced  by  the  complainant  in  proof 
of  the  alleged  contract  was  quite  scanty,  consisting  only  of 
statements  of  John  Cassel,  made  by  him  on  two  different 
occasions,  as  testified  to  by  the  witnesses  Clark  and  Eeed. 
Clark,  who  was  the  father-in-law  of  complainant,  testifies  to 
a  conversation  had  with  John  Cassel,  in  which  the  latter 
stated  that  he  had  bought  the  land  for  Columbus,  intended 
it  for  him,  and  the  latter  had  gone  on  it,  and  was  improving 
it  as  he  liked ;  that  the  rents  and  profits  were  to  be  used  in 
liquidation  of  the  mortgage  and  interest,  and  expenses  on  the 
land,  and  keeping  up  the  improvements,  and  on  the  coming 
due  of  the  mortgage  Columbus  was  to  take  the  land,  pay 
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this  mortgage,  and  he  was  to  make  Columbus  a  warranty 
deed  of  the  land.  Mrs.  Clark  testifies  to  the  same  conver- 
sation. Keed,  who  was  the  agent,  of  Jewell,  who  held  the 
$1000  mortgage  on  the  land,  testifies  that  at  about  the  time 
this  mortgage  became  due,  in  April,  18S0,  John  and  Colum- 
bus Cassel  came  to  his  office  together,  for  the  purpose  of  hav- 
ing the  mortgage  extended ;  that  John  said  he  had  given  the 
land  the  mortgage  was  on,  to  Columbus,  and  that  witness 
must  thereafter  look  to  the  latter  for  the  interest ;  that 
Columbus  would  pay  the  mortgage,  and  interest  on  it  until  it 
was  paid ;  that  the  mortgage  was  afterward  extended  to  John, 
first,  and  after  the  death  of  John  the  extension  was  changed 
to  Columbus  ;  that  John  Cassel  paid  the  interest  on  the  mort- 
gage for  the  first  two  years,  and  Columbus  paid  it  afterward. 
The  land  appears  to  have  been  purchased  by  John  Cassel, 
in  1S76,  for  the  price  of  $2(300. 

Without  adverting  especially  to  the  opposing  testimony  on 
the  part  of  the  defendants,  we  think,  from  all  the  evidence  in 
the  case,  that  John  Cassel  intended  to  let  Columbus  have  the 
land  when  the  latter  paid  up  the  $1000  mortgage  which  was 
upon  it,  and  the  taxes  on  the  land,  but  that  this  rested  only 
in  intention  and  expectation,  and  that  there  was  no  contract 
upon  the  subject  which  can  be  specifically  enforced.  After 
the  death  of  his  father,  Columbus  executed  his  agreement  for 
the  payment  of  the  mortgage,  but  this  did  not  release  his 
father's  estate  from  the  payment  of  the  mortgage  debt. 
Columbus  seems,  from  the  evidence,  to  have  paid  but  twro 
years'  taxes,  and  to  have  paid  but  one  year's  interest  on  the 
mortgage.  He  made  some  improvements,  but  the  proof  does 
not  lead  us  to  believe  that  all  the  above  exceeded  the  rents 
and  profits  of  the  land  which  Columbus  enjoyed. 

We  find  no  ground  of  equity  entitling  plaintiff  in  error  to 
have  decreed  to  him  a  conveyance  of  the  land,  and  the  decree 
of  the  circuit  court  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 
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Willis  Marlatt 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  28,  1882. 

Chimin  al  law — guilt  must  be  shown  beyond  a  reasonable  doubt.  Unless 
it  appears  that  a  party  on  trial  for  crime  is  guilty  beyond  a  reasonable  doubt, 
an  acquittal  must  follow,  and  if  the  jury  disregard  this  familiar  rule  of  law, 
and  convict,  it  will  be  error  to  refuse  a  new  trial,  and  a  reversal  of  the  judg- 
ment will  follow,  on  writ  of  error. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  M.  B.  Thompson,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Per  Curiam:  At  the  March  term,  1882,  of  the  Champaign 
circuit  court,  Willis  Marlatt  was  indicted  for  the  alleged 
crime  of  perjury.  It  is  charged  that  on  the  trial  before  a 
justice  of  the  peace,  in  a  cause  wherein  the  People  of  the 
State  were  plaintiff,  on  the  complaint  of  John  Marlatt, 
against  Fletcher  T.  Neff,  it  was  a  material  question  whether 
the  defendant  in  that  case  had  threatened  to  shoot  the  com- 
plaining witness,  and  that  on  such  trial,  accused,  after  being 
duly  sworn  according  to  law,  did  "feloniously,  willfully,  cor- 
ruptly and  falsely"  swear  and  testify  that  Neff  did  "threaten 
to  shoot  the  said  John  Marlatt, "  and  did  "threaten  to  blow 
out  the  brains  of  the  said  John  Marlatt, "  whereas  in  truth 
and  in  fact  accused  well  knew  the  said  Neff  did  not  "threaten 
to  shoot  the  said  John  Marlatt, "  or  "threaten  to  blow  out  the 
brains  of  the  said  John  Marlatt. " 

Accused,  on  being  arraigned,  pleaded  "not  guilty."  On 
the  trial  the  jury  found  accused  guilty,  and  by  their  verdict 
fixed  the  term  he  should  serve  in  the  penitentiary  at  the 
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period  of  three  years.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  severally  overruled,  and  the  court  pro- 
nounced judgment  on  the  verdict. 

It  is  not  thought  necessary  to  remark  upon  all  the  ques- 
tions raised  on  the  record,  as  the  court,  after  a  full  and  care- 
ful examination  of  the  evidence,  is  satisfied  it  is  not  sufficient 
to  warrant  the  conviction.  Unless  it  appears  the  accused 
on  trial  for  crime  is  guilty  beyond  a  reasonable  doubt,  an 
acquittal  must  follow.  The  jury  must  have  disregarded  this 
familiar  rule  of  law.  "Without  entering  upon  any  analysis 
of  the  testimony  found  in  this  record,  it  is  sufficient  to  say  it 
falls  short  of  proving  the  guilt  of  accused  even  by  a  prepon- 
derance of  the  evidence.  Indeed,  it  may  be  said  as  to  the 
evidence  contained  in  the  present  record,  the  weight  is  in 
favor  of  the  innocence  of  accused.  It  was  manifest  error  in 
the  court  not  to  grant  the  motion  for  a  new  trial. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


George  B.  Conner  et  al. 

v. 

James  W.  Goodman. 

Filed  at  Springfield  September  28,  1882. 

1.  Limitation — act  of  1839 — what  is  color  of  title.  An  administrator's 
deed  for  land  sold  under  an  order  of  a  competent  court,  for  the  payment  of 
debts  of  the  intestate,  is  good  color  of  title  under  the  seven  years  Limitation 
law. 

2.  Same — of  the  good  faith  of  purchaser.  The  testimony  of  the  occu- 
pant of  land  that  he  bought  and  acquired  title  in  good  faith,  is  not  rebutted 
by  proof  of  general  reputation  that  the  title  of  the  person  whom  he  succeeded 
was  bad. 

3.  Same — want  of  knowledge*  of  ground  of  relief  to  prevent  the  bar. 
The  fact  that  a  party  failed  to  learn  of  his  equitable  rights  to  have  a  sale  of 
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his  interest  in  land  set  aside,  until  a  short  time  before  the  expiration  of  the 
period  fixed  as  a  limitation  to  his  remedy,  will  not  take  his  case  out  of  the 
bar  of  the  statute,  when  his  cause  of  action  has  not  been  fraudulently  con- 
cealed from  him. 

4.  Same— in  what  case  the  statute  applies.  The  possession  of  land,  and 
payment  of  all  taxes  thereon  for  seven  successive  years,  under  color  of  title 
acquired  in  good  faith,  is  a  bar  to  a  bill  in  chancery  to  set  aside  a  decree  and 
sale  of  such  land  in  a  proceeding  for  partition. 

5.  Notice — by  possession  of  land.  A  person's  possession  of  land  is 
notice  to  all  the  world  of  his  claim  to  the  same,  and  if  another  party  does  not 
learn  of  his  rights  to  the  property  until  the  bar  of  the  Statute  of  Limitations 
has  attached,  it  will  be  his  own  neglect  and  inattention,  from  which  he  can 
claim  no  immunity. 

Appeal  from  the  Circuit  Court  of  Monroe  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  Spencer  Tompkins,  for  the  appellants : 

The  minors  were  not  made  parties  to  the  partition  suit. 
If  not  parties,  they  were  not  bound  by  the  decree.  Hassett 
v.  Ridgivay,  49  111.  197. 

Even  if  Jarrott  and  wife  were  guardians  of  appellants  at 
the  time  of  the  partition  proceedings,  such  minors  are  enti- 
tled to  have  the  decree  set  aside  as  in  fraud  of  their  rights. 
No  judgment  can  be  rendered  to  bind  minors  who  appear 
only  by  a  general  guardian.  Story's  Equity,  sees.  44,  58, 
notes  3,  7;  1  Daniell's  Chancery  Prac.  229,  563;  39  Mo. 
536 ;  Hunter  v.  Hutton,  4  Gill,  115 ;  Greenman  v.  Harvey,  53 
111.  386. 

The  Partition  act  is  not  designed  as  a  cover  under  which  a 
guardian  may  obtain  a  sale  without  establishing  a  necessity 
therefor,  the  same  as  in  an  application  for  sale  under  the 
Guardian's  act.  Hartman  v.  Hart-man,  59  111.  103 ;  King  v. 
King,  15  id.  157;  Eedfield  on  Wills,  448,  454,  456;  Story's 
Eq.  Jur.  169-172. 

It  is  a  well  settled  rule  that  statutes  of  limitation  do  not 
begin  to  run  until  the  fraudulent  proceedings,  or  adverse  pos- 
session with  claim  of  title,  are  brought  to  the  knowledge  of 
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the  parties  against  whom  it  will  run.  Kerr  on  Frauds,  10, 
11;  2  Story's  Eq.  Jur.  1520  a;  Mcintosh  v.  Sanders,  68  111. 
128;  Hancock  v.  Harper,  86  id.  445;  Oliver  v.  Piatt,  3  How. 
411 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  89. 

A  purchaser  of  land  is  estopped  from  denying  a  knowledge 
of  anything  contained  in  his  title  papers,  or  in  the  records  of 
courts,  affecting  his  title.  White  v.  Kirby,  42  111.  510;  Miles 
v.  Lockwood,  id.  Ill;  Illinois  Ins.  Co.  v.  Littlcfield,  67  id. 
368 ;  Byrne  v.  Morehouse,  22  id.  603 ;  Pinckard  v.  Milmine, 
76  id.  453. 

Messrs.  Slate  &  Winkelman,  for  the  appellee : 

The  Statute  of  Limitations  is  a  complete  bar  to  this  suit, 
unless  complainants  come  under  some  of  the  saving  clauses 
of  the  statute.  They  claim  as  minors.  Under  our  statutes 
a  minor  has  the  right  reserved  to  him  for  the  period  of  two 
years  after  arriving  at  majority,  and  no  more ;  and  unless  he 
comes  within  that  period,  he  is  estopped,  and  the  statute 
effects  a  complete  bar  to  a  recovery  under  the  seven  years 
clause,  under  color  of  title  and  payment  of  taxes.  Newland 
v.  Marsh,  19  111.  376;  Stearns  v.  Giddings,  23  id.  387;  Dick- 
inson v.  Breeden,  30  id.  327 ;  Beaver  v.  Taylor,  1  Wall.  637. 

Ignorance  of  their  rights  will  not  prevent  the  operation  of 
the  statute.  Campbell  v.  Long,  20  Iowa,  382  ;  Martin  v.  Bank, 
31  Ala.  115;  Bank  v.  Waterman,  26  Conn.  324;  .4^  v.  Har- 
ris, 11  Gill,  367;  Davis  v.  Colten,  2  Jones'  Eq.  (N.  C.)  430; 
Boward  v.  White,  ,9  Kich.  Eq.  (S.  C.)  483. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  Monroe  county,  on  the  9th  of  September, 
1879,  to  set  aside  a  certain  decree  for  sale  on  application  for 
partition,  and  also  sale  of  real  estate,  and  deed  thereunder, 
etc.  The  answer  of  the  defendant,  James  W.  Goodman,  in 
addition  to  putting  in  issue  the  allegations  of  the  bill  gener- 
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ally,  alleges  that  Goodman  entered  into  possession  of  the 
real  estate  under  color  of  title  made  in  good  faith :  that  he 
has  continued  in  such  possession  for  seven  successive  years, 
and  has,  during  said  time,  paid  all  taxes  legally  assessed  on 
such  real  estate. 

We  are  of  opinion  this  defence  has  been  made  out,  and  it 
is,  therefore,  unnecessary  to  examine  the  questions  raised 
upon  the  decree  and  sale  for  partition  sought  to  be  set  aside. 

The  purchaser  at  the  partition  sale  was  one  Isaiah  Cheek. 
He  died  intestate  in  1870,  and  on  the  11th  of  November, 
1871,  this  real  estate  was  sold  by  his  administrator,  pursuant 
to  a  decree  of  a  competent  court,  to  raise  assets  to  pay  the 
debts  due  from  his  estate.  James  W.  Goodman  was  'the 
purchaser  at  that  sale,  and  received  an  administrator's  deed. 
He  shows  that  he  at  once  entered  into  the  possession  of  the 
property,  which  he  has  continued  to  enjoy  ever  since,  and 
that  during  all  that  time,  being  more  than  seven  successive 
years,  he  has  paid  all  taxes  legally  assessed  on  the  property. 
The  deed  was  unquestionably  color  of  title.  Brooks  v.  Bruyn, 
35  111.  392 ;  McCagg  v.  Heacock,  34  id.  476 ;  Stubblefield  v. 
Borders,  92  id.  279 ;  Davis  v.  Hall,  id.  85 ;  Payne  v.  Markle., 
89  id.  QQ ;  Whitney  v.  Stevens,  id.  53 ;  Coleman  v.  Billings 
et  al.  id.  183;   Scott  v.  Delany,  87  id.  146. 

Goodman  testified  that  he  bought  and  acquired  title  in 
good  faith,  and  this  is  not  rebutted  by  proof  of  general  repu- 
tation that  Cheek's  title  was  bad.  McCagg  v.  Heacock,  supra, 
and  same  case  again  in  42  111.  153;  Cook  v.  Norton,  43  id. 
391;  Rawson  v.  Fox,  65  id.  200;  County  of  Piatt  v.  Goodell, 
97  id.  84 ;  Smith  v.  Ferguson,  91  id.  304. 

But  counsel  contend  appellants  did  not  learn  of  the  fraud- 
ulent transaction,  whereby  they  allege  they  were  deprived  of 
their  property,  until  within  two  years  of  the  filing  of .  their 
bill,  and  hence  that  they  are  not  affected  by  the  Statute  of 
Limitations.  There  is  no  claim  made  that  the  cause  of 
action  was  fraudulently  concealed  from  them  by  Goodman, 
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and  so  the  case  is  not  affected  by  the  22d  section  of  the 

Limitation  act  of  1874.     (Kev.   Stat.   1874,   p.   676.)     And 

Goodman's  possession  was   notice  to   all  the  world   of  his 

claim   to   the   property,    (McConnel  v.   Heed,   4   Scam.    117, 

Williams  v.  Brown,  14  111.  200,  Cowenv.  Loomis,  91  id.  132,) 

and  so  if  appellants  did  not  learn  of  their  rights,  it  was 

purely  through  their  own  neglect  and  inattention  to  their 

property,  and  they  are  consequently  entitled  to  no  immunity 

on  that  account. 

The  decree  is  affirmed. 

Decree  affirmed. 


Archibald  C.  Wadsworth 

v. 
Mary  M.  Connell  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Foemee  adjudication—  what  matters  to  be  regarded  res  judicata. 
An  order  or  judgment  of  the  county  court  on  an  executor's  final  account 
presented,  sustaining  an  objection  to  his  claim  of  commissions,  in  part,  but 
reserving  a  decision  on  the  other  objections,  is  not  res  judicata  as  to  those 
claims  of  credit  by  the  executor  on  which  the  judgment  of  the  court  was 
reserved  for  further  evidence,  presented  in  an  amended  account,  and  to 
which  objection  was  made  on  appeal  to  the  circuit  court  from  the  subsequent 
order  of  the  county  couft  approving  the  report,  and  hence  no  bar  to  contest- 
ing such  other  items  in  the  circuit  court. 

2.  Testamentaey  guaedian — necessity  of  giving  bond  and  receiving 
a  commission  before  actually  becoming  guardian.  The  statute  relating  to 
guardians  authorizes  a  parent  to  appoint  a  testamentary  guardian  for  the 
custody  and  education  of  his  minor  child,  and  the  custody  of  its  property, 
or  to  give  the  custody  and  tuition  to  one  and  the  custody  of  the  property  to 
another;  but  the  guardian  of  the  property  is  required  to  give  a  bond,  as  in 
other  cases,  unless  this  is  dispensed  with  by  the  will,  and  to  receive  a  com- 
mission from  the  county  court  to  act,  and  when  such  bond  is  not  so  dispensed 
with,  such  appointee  will  not  become  the  guardian  of  the  minor  until  he 
gives  a  bond  as  such,  and  is  commissioned  by  the  county  court. 

24—104  III. 
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3.  Executor — as  such,  has  no  power  to  loan  funds  of  the  estate.  An 
executor  has  no  power,  under  the  law,  to  loan  the  funds  of  the  estate,  and  if 
he  does  so,  it  is  of  his  own  wrong,  and  he  must  be  held  accountable  to  the 
heirs  for  any  loss  in  consequence  of  such  loaning.  Nor  has  the  county  court 
authority  to  give  him  credit  for  any  moneys  so  lost,  and  thus  render  an  ille- 
gal act  valid.  Such  allowance,  when  the  widow  and  heirs  are  not  in  court 
on  the  approval  of  his  report,  is  void  for  want  of  jurisdiction. 

4.  Executor — guardian — in  which  capacity  liable.  Where  an  execu- 
tor of  a  will,  under  a  power  therein  conferred  upon  him,  sells  the  real  estate 
of  the  testator,  and  receives  the  proceeds  as  executor,  he  must  be  held  as 
holding  the  money  in  that  capacity,  though  he  may  have  also  been  appointed 
testamentary  guardian  of  the  testator's  minor  children,  when  he  has  failed  to 
qualify  in  the  latter  capacity. 

5.  If  one  appointed  by  will  as  executor  and  also  as  testamentary  guardian, 
qualifies  only  in  the  former  capacity,  so  that  he  is  not  a  legal  guardian,  but 
nevertheless  acts  as  such  by  loaning  the  funds  of  the  estate,  which  he  might 
have  done  as  guardian  had  he  qualified  in  that  capacity,  he  will  in  equity  be 
held  liable  to  account  as  guardian;  and  if  he  loans  the  funds  of  the  estate  as 
executor,  in  which  capacity  he  has  no  authority  to  do  so.  and  a  loss  occurs, 
he  will  be  required  to  make  it  good  on  the  settlement  of  his  accounts  before 
the  county  court. 

6.  County  court — its  equitable  jurisdiction.  The  county  court,  in  the 
settlement  of  estates,  has  equitable  jurisdiction —not  full  jurisdiction,  but 
such  as  is  adapted  to  its  organization  and  modes  of  proceeding.  That  court, 
or  the  circuit  court  on  appeal,  may  apply  equitable  relief  in  the  settlement 
of  the  accounts  of  executors  and  administrators,  and  hold  them  liable  for  loss 
upon  equitable  principles  and  rules. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Morgan  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Brown,  Kirby  &  Eussell,  for  the  appellant : 
The  matters  here  in  controversy  were  heard  and  determined 
by  the  county  court,  from  which  judgment  no  appeal  was 
taken,  and  it  is  conclusive.  Wadhams  et  al.  v.  Gay,  73  111. 
417 ;  Boileau  v.  Rutlin,  2  Exch.  665.  The  items  of  the  execu- 
tor's report  are  separate  and  distinct,  and  the  judgment  on 
any  one  is  conclusive.  Curts  v.  Brooks,  71  111.  126 ;  Morgan 
v.  Morgan,  S3  id.  196.  An  appeal  being  given,  unless  it  is 
taken  the  order  of  the  county  court  must  stand  as  final  and 
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conclusive.  Gates  v.  Treat,  17  Conn.  392 ;  Dubois  v.  Dubois, 
6  Cow.  495.  It  is  immaterial  what  the  form  of  the  judg- 
ment is.  If  the  court  can  see  that  the  issue  in  the  former 
suit  is  the  same  as  in  the  suit  at  bar,  and  the  order  is  entered 
on  that  issue,  it  is  sufficient.  Guild  v.  Hall,  91  111.  223 ; 
People  v.  Gray,  72  id.  343 ;  Freeman  on  Judgments,  sees. 
47,  50. 

Mr.  Wadsworth,  in  his  trust  capacity,  carried  out  the  ex- 
pressed will  of  the  testator,  used  as  great  care  as  the  law 
requires,  and  can  not  be  held  personally  liable  for  a  loss.  If 
he  is  guardian  at  all,  it  is  under  the  power  contained  in  the 
will,  and  his  action  is  measured  and  limited  by  its  terms. 
Tyler  on  Infancy,  250,  sec.  170.  The  will  is  the  sole  meas- 
ure of  his  duty.  Waldo  v.  Cummings,  45  111.  421.  A  fair 
interpretation  of  that  is,  that  he  shall  exercise  the  prudence 
and  care  which  a  good  business  man  would  exercise  in  his 
own  affairs.  The  statutory  provision  as  to  loaning  a  ward's 
money,  no  matter  how  construed,  can  not  bind  him.  As  a 
trustee  he  was  not  bound  to  invest  on  real  estate  security. 
It  is  sufficient  that  he  conducts  himself  faithfully,  and  exer- 
cises a  sound  discretion.  Lowell  v.  Minott,  20  Pick.  119  i 
Harvard  College  v.  Amory,  9  id.  446 ;  Clark  v.  Garfield,  8 
Allen,  427 ;  Carter  v.  Elliott,  9  Gratt.  511 ;  Myers  v.  Zetelle, 
21  id.  733. 

Executors  and  administrators  stand  in  the  position  of 
those  interested  in  the  estate  which  they  administer,  and  are 
only  liable  for  want  of  due  care  and  skill.  State  v.  Meager, 
44  Mo.  356 ;  State  v.  Richey,  64  N.  C.  172. 

Mr.  M.  T.  Layman,  and  Mr.  J.  B.  Connell,  for  the  appel- 
lees : 

The  county  court  made  no  final  order  or  judgment  on  the 
account,  in  February,  1881,  and  hence  the  order  then  made 
is  no  bar.  Forgay  v.  Conrad,  6  How.  206  ;  Bernard  v.  Gib- 
bon,   7   id.    650;    Craighead    et  al.   v.    Wilson,    18   id.    199; 
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Rudolph  v.  German  Mutual  Fire  Ins.  Co.  71  111.  191 ;  Van- 
landingham  v.  Ryan,  17  id.  25. 

The  executor  was  a  testamentary  guardian.  He  settled 
with  the  heirs  as  such,  and  mingled  the  funds  held  in  such 
capacity  in  his  reports,  and  can  not  now  be  heard  to  say 
because  he  failed  to  give  bond  he  is  not  guardian.  He  can 
not  take  advantage  of  his  own  wrong,  but  will  be  presumed 
to  have  done  what  he  should  have  done.  Bell  et  al.  v.  People, 
94  111.  230.  It  was  his  duty  to  have  put  his  ward's  money 
at  interest  on  real  estate  security.  Gilbert  v.  Guptil,  34  111. 
112.  Taking  insolvent  securities  is  prima  facie  evidence  of 
a  neglect  of  duty.  Curry  v.  People,  54  111.  26%.  An  admin- 
istrator is  liable  for  allowing  money  to  remain  in  bank  until 
the  bank  becomes  insolvent.     Racker  v.  Redman,  67  111.  187. 

As  to  the  duty  of  a  trustee  to  loan  the  trust  funds,  and  his 
liability  for  loss  from  insufficiency  of  security,  see  Perry  on 
Trusts,  sees.  453,  460;  Hill  on  Trustees,  *369;  Lathrop  v. 
Smalley,  12  Am.  L.  E.  (N.  S.)  198;  Morris'  Appeal,  12  id. 
787;  King  v.  Talbot,  9  id.  62;  Worrell's  Appeal,  2  id.  (0.  S.) 
447 ;  Smith  v.  Smith,  4  Johns.  Ch.  281 ;  Ackerman  v.  Emos, 
4  Barb.  626 ;  Holmes  v.  Bring,  2  Cox,  1 ;  Watts  v.  Girdle- 
stone,  6  Beav.  188;  Child  v.  Child,  20  id.  50;  Pocock  v.  Red- 
dington,  5  Yes.  794 ;  Mills  v.  Osborne,  7  Sim.  30  ;  Gray  v. 
Fox,  Saxton,  259;  Moore  v.  Hamilton,  4  Flor.  112;  Nyces 
Estate,  5  Watts  &  Serg.  254 ;  Worrell's  Appeal,  9  Barr,  508  ; 
Morris  v.  Wallace,  3  id.  319;  Commoniveath  v.  McAlister,  4 
Casey,  480 ;  HemphilVs  Estate,  6  Harris,  303. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  conceded  that  Joseph  O.  Connell  died  in  the  year 
1867.  He  made  and  published  his  will,  which  was  probated. 
By  it  he  made  some  specific  devises.  He  also  bequeathed  to 
his  wife  one-third  of  the  remainder  of  his  estate  for  life,  and 
the  remaining  two-thirds  he  divided  equally  between  his  three 
children.     His  estate  consisted  principally  of  real  estate,  and 
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he  required  his  executor  to  sell  it  at  such  time,  and  on  such 
terms,  as  might  be  advantageous,  and  to  invest  one-third  of 
the  proceeds  for  the  benefit  of  his  widow  during  her  natural 
life,  "with  as  little  delay  as  possible,  on  safe  securities." 
Wadsworth,  the  executor,  is  named  in  the  will  as  guardian 
for  his  children,  and  to  him  is  committed  their  care,  tuition, 
and  the  management  of  their  property,  and  to  provide  for 
their  education,  and  moral  and  religious  training,  and  by  his 
personal  and  judicious  investments,  and  the  care  of  their 
expenses,  to  improve  their  estates.  Wadsworth  qualified  as 
executor,  but  not  as  guardian.  He  took  charge  of,  and  sold, 
the  property,  and  made  reports  annually  to  the  probate  court ; 
kept  the  money  invested  at  the  highest  legal  rate  of  interest, 
none  being  lost  but  two  loans,  of  $500  each,  one  to  the 
Seiberts  and  the  other  to  the  Dunlaps.  In  his  report  to 
the  court  these  loans  were  included,  and  the  reports  were 
approved. 

Wadsworth,  on  the  23d  of  October,  18S0,  filed  a  report  and 
asked  a  final  settlement,  and  to  be  discharged  as  executor, 
and  to  be  relieved  from  further  executing  the  trust.  In  this 
report  he  credited  himself  with  commissions  on  the  amount 
to  be  paid  over  to  his  successor,  and  some  other  commissions 
on  former  disbursements.  To  this  report  appellees  filed  ob- 
jections to  the  allowance  of  the  commissions,  and  to  allowing 
him  a  credit  for  the  amount  lost  on  the  loans  to  the  Seiberts 
and  the  Dunlaps.  A  hearing  was  had  on  these  objections 
on  the  19th  day  of  February,  1881.  The  court  sustained  the 
objection  to  allowing  the  commissions,  in  part,  and  reserved 
a  decision  on  the  other  objection  until  the  amount  due  the 
widow  should  be  ascertained.  No  appeal  from  this  order 
was  ever  perfected.  On  the  22d  of  the  same  month,  appel- 
lant having  filed  an  amended  report,  as  was  required  by  the 
order  of  the  19th,  a  hearing  was  had.  To  this  amended 
report  no  objections  were  filed,  and  it  was  approved.  An 
appeal  was  perfected  to  the  Morgan  circuit  court  by  appel- 
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lees.  On  a  trial  in  that  court,  it  was  found  that  two-thirds 
of  the  money  loaned  by  appellant  to  the  Dunlaps  and  to  the 
Seiberts  was  held  by  him  as  testamentary  guardian  of  Eva, 
Joseph  B.,  and. Charles  H.  Connell,  and  was  their  money, 
with  which  he  should  be  charged,  and  which  was  found  to 
amount  to  $933.33.  The  court  also  found  there  was  in  his 
hands  $731.67,  due  to  the  widow,  and  to  Charles  H.  Connell 
$3617.78.  The  court  ordered  him  to  pay  the  widow  the  sum 
found  due  her,  and  that  he  pay  Charles  H.  $3509.25,  and 
retain  out  of  these  sums,  for  his  own  use,  $108.53,  as  com- 
missions, and  that  he  turn  over  to  his  successor  the  balance 
of  the  assets  in  his  hands,  including  the  moneys  loaned  to 
the  Dunlaps  and  the  Seiberts,  amounting  to  $1257.44.  From 
this  order  the  executor  appealed  to  the  Appellate  Court.  On 
a  trial  in  that  court  the  judgment  of  the  circuit  court  was 
affirmed,  and  he  appeals  to  this  court. 

It  is  urged  that  the  order  of  the  19th  of  February,  1881, 
involving  the  same  matters  presented  in  this  case,  precludes 
any  further  litigation  of  the  same  matters,  as  that  order  was 
not  appealed  from,  and  remains  in  full  force ;  or,  if  that  is 
not  conclusive  as  res  judicata,  that  the  order  is  erroneous  in 
holding  that  appellant  was  testamentary  guardian,  and  hold- 
ing him  liable  as  such,  and  in  also  holding  him  liable  for  the 
loss  of  the  money  loaned  to  the  Dunlaps  and  the  Seiberts. 
We  are  at  a  loss  to  perceive  how  it  can  be  held  that  the 
order  of  the  county  court  of  the  19th  of  February  is  res  judi- 
cata as  to  this  claim.  There  is  no  pretense  that  it  was 
passed  upon  or  decided  at  that  time.  On  the  contrary,  it 
was  expressly  held  up,  and  a  decision  withheld,  until  further 
evidence  was  heard  and  additional  facts  were  ascertained.  It 
is  believed  that  no  case  has  ever  gone  the  length  of  holding 
anything  res  judicata  short  of  a  judgment  on  the  facts  in  con- 
troversy. If  such  a  decision  could  be  found,  it  would  be 
violative  of  plain  legal  principles,  and  would  not  be  authori- 
tative.    There  was  no  decision  rendered  on  the  question  of 
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the  liability  of  appellant,  by  the  order  of  the  19th  of  Febru- 
ary, and  there  is,  therefore,  no  bar  to  this  judgment  or  order 
of  the  circuit  court. 

But  was  appellant  a  testamentary  guardian  ?  He  was  so 
named  by  the  will,  but  he  never  qualified  by  giving  bond  or 
receiving  letters  of  guardianship.  The  5th  section  of  the 
chapter  entitled  "Guardian  and  Ward,"  authorizes  the  parent 
to  appoint  a  testamentary  guardian  for  the  custody  and  tui- 
tion of  his  unmarried  minor  child.  The  6th  section  of  the 
act  provides  that  the  custody  and  tuition  of  the  minor  may 
be  given  to  one,  and  the  custody  and  control  of  his  property 
to  another,  guardian.  The  8th  section  confers  on  a  testa- 
mentary guardian  the  same  powers,  within  the  scope  of  his 
appointment,  as  a  guardian  appointed  by  the  county  court. 
The  9th  section  provides  that  a  testamentary  guardian, 
except  for  the  custody  and  tuition  of  the  minor,  shall,  before 
he  can  act,  be  commissioned  by  the  county  court  of  the 
proper  county,  and  give  the  bond  prescribed  in  section  7  of 
this  act,  unless  otherwise  requested  by  the  testator  in  his  will, 
when  none  shall  be  required,  unless  the  guardian's  circum- 
stances have  changed,  or  for  other  sufficient  reasons  a  bond 
may  be  required.  It  seems  that  counsel  in  the  case  were  not 
aware  of  these  provisions,  or  decisions  of  this  court  bearing 
on  this  question,  as  they  are  not  referred  to  in  their  briefs. 
When  considered  together,  the  5th  and  9th  sections  author- 
ize the  appointment  of  a  testamentary  guardian  for  the  cus- 
tody and  tuition  of  the  minor,  and  the  custody  of  his  property, 
or  to  give  the  custody  and  tuition  to  one,  and  the  custody  of 
the  property  to  another.  The  guardian  of  the  property  is 
expressly  required,  unless  otherwise  provided  by  the  will,  to 
give  bond,  as  in  other  cases,  and  to  receive  a  commission  to 
act.  The  will  in  this  case  does  not  dispense  with  a  bond, 
and  none  being  given,  and  no  commission  being  issued, 
appellant  never  became  the  guardian  of  the  minors.  It  is 
but  as  if  the  county  court   should  designate  of  record  the 
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appointment  of  a  person  as  a  guardian,  and  he  were  never  to 
give  bond  or  receive  letters  of  guardianship.  He  could  not,  by 
such  an  order,  become  a  legal  guardian,  because  the  statute  has 
made  a  bond  indispensable.     So  of  the  appointment  by  will. 

In  what  capacity,  then,  does  appellant  hold  this  property  ? 
He  was  appointed,  and  qualified,  as  executor.  He  entered 
upon  the  discharge  of  the  duties  of  the  trust,  and  in  pursu- 
ance of  the  powers  conferred  by  the  will  he  sold  the  property 
and  converted  it  into  money.  This  he  did  as  executor.  There 
can  be  no  reasonable  claim  that  this  was  done  as  guardian, 
as  the  power  is  given  in  connection  with  his  appointment  as 
executor,  and  no  such  power  is  conferred  on  him  as  guardian. 
It  was  as  executor,  and  not  as  guardian,  that  he  received  the 
money,  and  he  so  holds  it,  as  it  was  never  paid  over  to  a 
guardian,  and  he  never  became  such.  The  statute  has  not 
conferred  on  executors  or  administrators  power  to  loan  the 
funds  of  the  estate,  nor  was  there  any  such  power  conferred 
by  this  will.  It  then  follows,  that  appellant  made  these  loans 
without  legal  authority,  and  of  his  own  wrong.  This  being 
the  case,  what  are  his  liabilities  ?  Having  wrongfully  retained 
the  money,  and  failing  to  pay  it  over  to  those  entitled  to  it, 
as  required  by  the  statute,  he  has  clearly  rendered  himself 
liable  for  the  amount  thus  received,  with  interest,  less  any 
sum  or  sums  paid  out  under  the  order  or  by  the  approval  of 
the  county  court.  Nor  can  he  be  heard  to  say,  as  a  defence, 
that  he,  of  his  own  wrong,  and  without  legal  authority,  loaned 
the  money,  and  it  was  thereby  lost.  He  loaned  it  at  his  peril. 
Nor  had  the  county  court  any  power  whatever  to  render  an 
illegal  act  valid  and  binding.  That  was  without  jurisdiction, 
and  void,  as  the  widow  and  heirs  were  not  in  court  when  the 
report  was  approved.  Appellant  is  therefore  liable  to  account 
for  these  loans  to  the  Dunlaps  and  the  Seiberts  for  the  full 
amount. 

In  the  cases  of  Gilbert  v.  Guptill,  34  111.  112,  and  Mclntyre 
v.  The  People,  103  id.  142,  we  held  that  a  guardian  failing  to 


1882.]  Wadsworth  v.  Connell  et  at.  377 

Opinion  of  the  Court. 

conform  his  acts  to  the  statute,  and  loaning  money  contrary 
to  the  requirements  of  the  statute,  does  so  at  his  own  risk, 
and  in  case  of  loss  he  is  liable  to  make  it  good ;  and  the  same 
principle  applies  to  all  persons  entrusted  by  the  statute  with 
the  custody  of  the  money  of  others.  Their  safety  consists  in 
an  adherence  to  legal  requirements.  In  the  case  of  Davis  v. 
Harkness,  1  Gilm.  173,  it  was  held  that  where  a  step-father 
received  the  money  of  his  minor  step-children,  by  reason  of 
his  marriage  with  their  mother,  who  held  their  money  as  ad- 
ministratrix of  their  deceased  father,  and  he  appropriated  it 
to  his  own  use,  and  claimed  it  as  his  own,  in  equity  he  would 
be  held  and  required  to  account  for  it,  as  their  guardian,  and 
would  be  held  to  the  duties  imposed  on  guardians  appointed 
by  law  for  the  custody  of  the  property  of  minors.  Under 
this  decision  appellant  may  be  held  in  equity  as  a  guardian, 
and  under  Gilbert  v.  Guptill,  supra,  he  rendered  himself  liable 
by  failing  to  loan  on  the  security  required  by  the  statute. 

The  22d  section  of  the  Guardian's  act  requires  the  guardian 
to  keep  the  ward's  money  loaned  at  interest,  upon  security 
to  be  approved  by  the  court.  It  allows  sums  of  less  than 
$100  to  be  loaned  on  personal  security,  but  loans  in  large 
amounts  shall  be  on  real  estate  security.  If,  then,  as  he 
may  be,  appellant  be  held  as  a  guardian,  he  did  not  loan  this 
money  on  real  estate  security,  as  the  statute  requires,  and  he 
is  therefore  liable  for  its  loss.  Then,  whether  appellant  held 
the  money  as  executor  or  guardian,  he  is  liable  to  make  good 
the  loss.  The  law  does  not  authorize  an  executor  or  admin- 
istrator to  loan  the  trust  fund  in  his  hands.  The  will  in  this 
case  authorized  him  to  loan  the  money  as  guardian,  but  not 
as  executor,  and,  as  we  have  seen,  he  never  became  the 
guardian  of  the  minors,  by  giving  bond  as  guardian,  by  the 
law.  But  under  the  above  authorities  he  may  be  held  to 
account  as  guardian,  if  he  so  acted  in  making  the  loans ;  or 
if  he  acted  as  executor,  it  was  without  authority,  and  he  is 
liable. 


378  County  of  McLean  v.  Humphreys.  [Sept. 

Syllabus. 

If  it  be  said  that  it  is  only  in  equity  that  appellant  can  be 
treated  as  a  guardian,  and  this  was  simply  a  settlement 
before  the  court  of  his  accounts  as  executor,  it  may  be 
answered  that  it  has  been  repeatedly  held  the  probate  court 
may  exercise  equitable  jurisdiction  in  the  settlement  of 
estates, — not  its  full  jurisdiction,  but  such  as  is  adapted  to 
its  organization  and  the  mode  of  proceeding  in  that  tribunal. 
Moore  v.  Rogers,  19  111.  347,  Hard  v.  Slaten,  43  id.  348, 
Dixon  v.  Buell,  21  id.  203,  and  Moline  Water  Power,  etc.  v. 
Webster,  26  id.  233.  The  county  court  is  as  competent  to 
afford  the  relief  in  this  case  as  a  court  of  equity,  and  it  per- 
tains to  the  settlement  of  the  estate.  It  therefore  follows, 
that  on  this  ground  the  county  court,  or  the  circuit  court  on 
appeal,  had  full  power  to  apply  the  equitable  relief,  and  hold 
appellant  liable  for  this  loss.  • 

On  either  of  these  grounds  appellant  was  liable,  and  the 
judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


The  County  of  McLean 

v. 
Laura  B.  Humphreys. 

Filed  at  Springfield  September  28,  1882. 

1.  Industrial  school — not  sectarian,  within  meaning  of  constitu- 
tional prohibition.  There  is  nothing  in  the  various  provisions  of  the  act  of 
May  28,  1879,  entitled  "An  act  to  aid  industrial  schools  for  girls,"  which 
authorizes  or  contemplates  the  organization  of  these  schools  for  sectarian 
purposes,  within  the  meaning  of  section  3,  article  8,  of  the  constitution,  pro- 
hibiting any  appropriation  or  pay  from  any  public  fund,  or  anything  in  aid 
of  any  church  or  sectarian  purpose,  by  any  public  corporation,  but  on  the 
contrary,  it  is  expressly  prohibited  in  the  last  section  of  the  act. 

2.  If,  notwithstanding  this  inhibition  in  the  act,  such  a  school  should  be 
prostituted  to  any  church  or  sectarian  purposes,  the  law  affords  ample  means 
for  a  speedy  correction  of  such  an  abuse  of  the  act. 
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3.  Same — constitution  not  to  be  so  construed  as  to  deprive  the  legisla- 
ture of  the  power  of  protecting  dependent  and  unfortunate  infants.  It  is 
the  unquestioned  right  and  imperative  duty  of  every  enlightened  government, 
in  its  character  of  parens  patriot,  to  protect  and  provide  for  the  comfort  and 
well-being  of  such  of  its  citizens  as,  by  reason  of  infancy,  defective  under- 
standing, or  other  misfortune  or  infirmity,  are  unable  to  take  care  of  them- 
selves, and  all  constitutional  limitations  must  be  so  construed  and  understood 
as  not  to  interfere  with  the  proper  and  legitimate  exercise  of  this  important 
governmental  function. 

4.  Same — act  does  not  infringe  constitutional  guaranty  of  personal 
liberty.  The  act  of  1879,  in  relation  to  industrial  schools  for  dependent 
infant  females,  is  not  obnoxious  to  the  objection  that  it  infringes  upon  the 
constitutional  guaranty  of  the  personal  liberty  of  the  citizen.  The  restraint 
which  the  act  imposes  is  only  such  as  is  essential  to  the  comfort  and  well- 
being  of  the  unfortunate  class  brought  within  its  provisions.  All  govern- 
mental and  parental  care  necessarily  imposes  more  or  less  wholesome 
restraint. 

5.  Same — remedy  for  abuses  under  act.  The  claim  that  the  act  is  not 
well  guarded  with  a  view  of  preventing  abuses,  is  a  matter  that  addresses 
itself  more  properly  to  the  legislative  than  to  the  judicial  department  of  the 
government,  and  if  conceded  to  be  well  taken,  affords  no  ground  for  declar- 
ing the  act  unconstitutional.  If  such  objection  is  well  founded,  the  consti- 
tution clothes  the  judiciary  with  ample  authority  to  correct  any  abuses  that 
may  arise  under  the  act. 

6.  County — liable  for  expenses  of  keeping  dependent  infant  female. 
Where  an  order  of  the  county  court  is  duly  and  properly  made,  committing  a 
dependent  infant  female  to  an  industrial  school,  under  the  act  of  1879  relat- 
ing to  industrial  schools  for  girls,  and  is  executed  by  those  in  charge  of  such 
a  school  to  which  the  girl  was  sent,  the  county  from  which  such  person  is 
sent  will  be  liable  for  the  reimbursement  of  the  proper  expenses  of  carrying 
out  the  order  of  the  court. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  Robert  B.  Porter,  State's  Attorney,  and  Mr.  Frank 
B.  Henderson,  County  Attorney,  for  the  appellant : 

Appellee  can  not  recover  if  the  act  of  May  28,  1879,  is  un- 
constitutional. Cooley's  Const.  Lim.  side  page  188,  (4th  ed.) 
p.  227 ;  Meagher  v.  County  of  Story,  5  Nev.  211 ;  Strong  v. 
Daniels,  5  Ind.  348;   Sumner  v.  Beeler,  50  id.  311. 
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The  act  of  May  28,  1879,  is  unconstitutional — 

First — Because  it  violates  sec.  3,  art.  8,  by  providing  that 
counties  shall  pay  towards  the  support  of  a  school  which,  by 
the  very  terms  of  section  14  of  the  act,  may  be  sectarian. 
Const.  1870,  art.  8,  sec.  3. 

Second — Because  it  violates  separate  sections  on  page  82 
of  Hurd's  Stat.  1881,  by  compelling  counties  to  make  dona- 
tions to  private  corporations.     Const.  1870. 

Third — Because  by  it  the  legislature  imposes  taxes  on 
counties  for  corporate  purposes,  in  violation  of  sec.  10,  art.  9, 
of  the  constitution  of  1870. 

Fourth — Because  it  conflicts  with  the  general  laws  on 
paupers,  and  guardian  and  ward.  Kev.  Stat.  1874,  sec.  16, 
chap.  107,  p.  756 ;  also,  sec.  3,  chap.  64,  p.  558. 

Fifth — Because  it  deprives  an  unfortunate  girl  of  her  lib- 
erty without  her  being  found  guilty  of  any  crime,  and  with- 
out due  process  of  law,  in  violation  of  sec.  2,  art.  2,  Bill  of 
Bights,  1S70;  People  ex  rel.  v.  Turner,  55  111.  280. 

Sixth — Because  it  deprives  a  county  of  its  property  without 
a  chance  for  the  county  to  defend,  and  without  due  process 
of  law,  in  violation  of  sec.  2,  art.  2,  Bill  of  Eights,  1870. 

Seventll — The  word  "person"  includes  a  body  corporate  or 
politic — hence  a  county.  Bev.  Stat.  1874,  clause  5,  sec.  1, 
chap.  131,  p.  1011. 

Eighth — Because  it  deprives  the  girl  charged,  of  the  right 
of  trial  by  a  jury  of  twelve,  in  violation  of  sec.  5,  art.  2,  Bill 
of  Eights,  1870. 

Ninth — Because  it  deprives  the  county  of  a  trial  by  jury, 
and  any  trial  whatever,  in  a  proceeding  where  the  county  is 
financially  interested,  in  violation  of  sec.  5,  art.  2,  Bill  of 
Eights,  1870. 

Mr.  A.  E.  DeMange,  for  the  appellee: 
The  school  in  question  is  not   sectarian,  or  in  the  interest 
of  any  church.     Should  it  be  so  perverted,   the  Board  of 
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Public  Charities  has  the  power  to  interfere.  Laws  of  1ST9, 
p.  309. 

The  expense  of  providing  for  the  education  of  dependent 
girls  is  not  in  the  nature  of  a  donation,  but  a  discharge  of  a 
public  duty. 

The  act  is  not  an  infringement  of  the  right  of  personal 
liberty.  Civil  liberty  is  natural  liberty  abridged,  and  enjoyed 
under  reasonable  municipal  laws,  made  for  the  benefit  of 
society.  1  Blackstone's  Com.  125 ;  Cooley  on  Const.  Lim. 
339. 

The  statute  in  question  is  similar  to  the  statute  of  Wis- 
consin on  the  same  subject,  and  the  latter  was  held  to  be 
constitutional.  Milwaukee  Industrial  School  v.  Supervisors  of 
Milwaukee  County,  40  Wis.  328 ;  Roth  v.  House  of  Refuge,  31 
Md.  330;  Ex  parte  Crouse,  4  Whart.  (Pa.)  11;  Peoples. 
Governors,  18  How.  Pr.  (N.  Y.)  409 ;  People  v.  Tamer,  55  111. 
2S0. 

Guardians  may  be  appointed  and  removed  without  the 
intervention  of  a  jury.  2  Story's  Eq.  Jur.  sees.  1337,  1340 ; 
Eev.  Stat.  chap.  64,  sec.  2. 

Public  corporations  are  subject  to  legislative  control,  and 
the  legislature  may  impose  public  burdens  on  them.  Dillon 
on  Mun.  Corp.  sec.  10 ;  Hamilton  County  v.  Mighels,  7  Ohio 
St.  109. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Under  the  provisions  of  the  act  of  May  28,  1S79,  entitled 
"An  act  to  aid  industrial  schools  for  girls,"  Mary  E.  Stoner, 
a  female  infant  of  the  age  of  seven  years,  was  brought  before 
the  county  court  of  McLean  county,  at  its  October  term,  1880, 
on  the  charge  of  being  a  dependent  girl.  The  cause  was  sub- 
mitted to  a  jury,  who  found  the  facts  set  forth  in  the  petition 
to  be  true,  and  the  court  thereupon  entered  an  order  "that 
the  said  Mary  E.  Stoner  be  committed  to  the  Industrial  School 
for  Girls,  at  South  Evanston,  to  be  in  such  school  kept  and 
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maintained  until  she  arrives  at  the  age  of  eighteen  years, 
unless  sooner  discharged  therefrom  in  the  manner  provided 
by  statute. "  This  order  was  duly  executed,  with  respect  to 
the  commitment,  by  Laura  B.  Humphrey,  the  appellee,  under 
the  direction  of  the  court,  at  an  expense  of  $34.  The  county 
having  refused,  upon  proper  application,  to  reimburse  appel- 
lee, she  brought  an  action  in  the  McLean  circuit  court  against 
the  county,  which  resulted  in  a  judgment  in  her  favor  for  the 
amount  of  her  claim,  to  reverse  which  the  county  prosecutes 
this  appeal. 

No  question  is  made  as  to  the  regularity  of  the  proceedings 
under  the  Industrial  School  act,  or  as  to  the  justness  of 
appellee's  claim,  provided  the  provisions  of  that  act  are 
legally  binding  on  the  county ;  but  appellee's  claim  is  resisted 
solely  on  the  ground  the  act  in  question  is  unconstitutional. 
First,  it  is  claimed  the  act  is  in  conflict  with  section  3,  of 
article  8,  of  the  constitution,  which  provides,  that  "neither 
the  General  Assembly,  nor  any  city,  town,  township,  school 
district  or  other  public  corporation  shall  ever  make  any  appro- 
priation, or  pay  from  any  public  fund  whatever,  anything  in 
aid  of  any  church  or  sectarian  purpose,  or  to  help  support  or 
sustain  any  school,  academy,  seminary,  college,  university, 
or  other  literary  or  scientific  institution,  controlled  by  any 
church  or  sectarian  denomination  whatever ;  nor  shall  any 
grant  or  donation  of  land,  money  or  other  personal  property 
ever  be  made  by  the  State,  or  any  such  public  corporation, 
to  any  church,  or  for  any  sectarian  purpose. "  Upon  a  care- 
ful examination  of  the  various  provisions  of  the  act,  we  fail 
to  discover  anything  which  authorizes  or  contemplates  the 
organization  of  these  industrial  schools,  for  sectarian  pur- 
poses, but  on  the  contrary,  by  the  last  section  of  the  act  it 
is  expressly  prohibited.  If,  however,  notwithstanding  this 
inhibition,  they  should  be  prostituted  to  such  purposes,  the 
law  affords  ample  means  for  a  speedy  correction  of  such  an 
abuse  of  the  act.     In  the  present  case  there  is  no  pretense 
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for  the  claim  that  the  institution  to  which  the  subject  of  this 
controversy  was  committed,  was,  or  is,  organized  or  conducted 
in  the  interest  of  any  particular  church  or  religious  organiza- 
tion. The  provisions  of  the  act  extend  to  "every  female  infant 
who  begs  or  receives  alms  while  actually  selling,  or  pretend- 
ing to  sell,  any  article  in  public,  or  who  frequents  any  street, 
or  alley,  or  other  place,  for  the  purpose  of  begging  or  receiv- 
ing alms  ;  or  who,  having  no  permanent  place  of  abode,  proper 
parental  care  or  guardianship,  or  sufficient  means  of  subsist- 
ence ;  or  who,  for  other  cause,  is  a  wanderer  through  streets 
and  alleys,  and  in  other  public  places ;  or  who  lives  with  or 
frequents  the  company  of,  or  consorts  with,  reputed  thieves, 
or  other  vicious  persons ;  or  who  is  found  in  a  house  of  ill- 
fame,  or  in  a  poor-house."  It  would  be  difficult  to  conceive 
of  a  class  of  persons  that  more  imperatively  demands  the 
interposition  of  the  State  in  their  behalf  than  those  we  have 
just  enumerated,  and  for  whose  benefit  the  act  under  consid- 
eration was  adopted,  and  it  would  be  a  sad  commentary  on 
our  State  government,  if  it  is  true,  as  is  contended,  there 
is  no  constitutional  power  in  the  legislature  to  provide,  by 
suitable  legislation,  for  their  education,  control  and  protec- 
tion. It  is  the  unquestioned  right,  and  imperative  duty  of 
every  enlightened  government,  in  its  character  of  parens 
patrice,  to  protect  and  provide  for  the  comfort  and  well-being 
of  such  of  its  citizens  as,  by  reason  of  infancy,  defective 
understanding,  or  other  misfortune  or  infirmity,  are  unable 
to  take  care  of  themselves.  The  performance  of  this  duty  is 
justly  regarded  as  one  of  the  most  important  of  governmental 
functions,  and  all  constitutional  limitations  must  be  so  under- 
stood and  construed  as  not  to  interfere  with  its  proper  and 
legitimate  exercise. 

We  perceive  no  force  in  the  objection  that  the  act  in  ques- 
tion is  an  infringement  upon  the  personal  liberty  of  the  citi- 
zen, as  guaranteed  by  the  constitution.  The  restraints  which 
the  act  imposes  are  only  such  as  are  essential  to  the  comfort 
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and  well-being  of  the  unfortunate  class  of  persons  who  are 
brought  within  its  provisions.  All  governmental  and  parental 
care  necessarily  imposes  more  or  less  wholesome  restraint, 
and  we  see  nothing  in  the  act  which  looks  beyond  this. 

Assuming  then,  as  we  do,  the  legislature  has  the  right  to 
provide  for  the  education,  support  and  control  of  these  unfor- 
tunate beings,  it  clearly  has  the  right  also  to  provide  the 
necessary  instrumentalities  or  agencies  for  the  accomplish- 
ment of  these  objects.  The  claim  that  the  act  in  question  is 
not  as  well  guarded,  in  some  respects,  as  it  might  be,  with  a 
view  of  preventing  abuses,  even  if  well  founded,  is  a  matter 
that  addresses  itself  to  the  legislative  rather  than  the  judicial 
department  of  government,  and  would  be  no  ground  for  de- 
claring the  act  unconstitutional.  But  conceding  the  claim  to 
be  well  founded,  we  are  nevertheless  of  opinion  that  the  con- 
stitution clothes  the  judiciary  with  ample  authority  to  correct 
any  abuses  that  may  arise  under  the  act. 

These  general  views  fully  meet  all  the  objections  urged 
against  the  act,  and  we  therefore  deem  it  unnecessary  to 
further  notice  them  in  detail. 

The  conclusion  reached  in  this  case  is,  in  our  judgment, 
fully  sustained  by  the  authorities.  Milwaukee  Industrial  School 
v.  Supervisors  of  Milwaukee  County,  40  Wis.  328 ;  Prescott  v. 
The  State,  19  Ohio  St.  185 ;  Roth  v.  House  of  Refuge,  31  Md. 
330;  Petition  of  Ferrier,  103  111.  367. 

The  judgment  of  the  court  below  will  be  affirmed,  with 

costs. 

Judgment  affirmed. 
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John  Keenan 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  September  25,  1S82. 

New  tkial — in  criminal  case — to  admit  newly  discovered  evidence.  On 
the  trial  of  one  for  murder,  the  only  evidence  connecting  the  accused  with 
the  crime,  which  was  committed  in  the  city  of  Chicago,  was  the  testimony 
of  a  saloon  keeper  of  that  city,  who  testified  to  facts  and  circumstances 
pointing  very  strongly  toward  his  guilt  or  participation  in  the  homicide,  no 
witness  seeing  the  murder  or  identifying  the  party  who  committed  the  act. 
The  prisoner  denied  all  the  material  facts  in  this  witness'  testimony,  and  tes- 
tified to  being  absent  in  the  country  on  the  night  of  the  murder,  when  the 
saloon  keeper  said  he  was  in  his  place  of  business,  about  ten  or  twelve  o'clock, 
the  accused  stating  that  early  in  the  morning  after  the  murder  took  place  he 
boarded  a  freight  train  going  into  the  city,  as  it  was  moving  slowly,  and  con- 
cealed himself  in  a  car,  the  contents  of  which  he  described,  to  some  extent. 
In  this  he  was  in  some  measure  corroborated  by  other  witnesses  as  to  the  facts 
and  circumstances  detailed  by  him,  and  as  to  the  contents  of  one  of  the  cars 
on  that  morning  train,  thus  presenting  a  question  to  the  jury  as  to  whose 
story  and  version  were  true,  or  entitled  to  belief.  To  rebut  the  prisoner's 
statement,  witnesses  were  called  who  testified  that  the  car  doors  on  such 
freight  train  were  shut,  and  sealed  with  tin  seals,  which  on  examination,  after 
the  arrival  of  the  train  in  Chicago,  were  found  to  indicate  no  evidence  of 
having  been  broken,  the  witnesses  expressing  the  opinion  that  the  car  could 
not  have  been  entered  without  disturbing  the  seals  so  as  to  be  readily  de- 
tected. The  jury  found  the  accused  guilty,  thereby  giving  no  credit  to  his 
evidence.  On  motion  for  a  new  trial,  affidavits  of  several  persons  were  pro- 
duced, one  of  them  being  a  witness  who  had  testified  for  the  People,  who, 
after  experimenting  with  car  doors  fastened  and  sealed  as  the  cars  on  the 
train  spoken  of  were,  stated  on  oath. that  they  found  that  cars  fastened  the 
same  as  the  one  the  accused  claimed  to  have  entered,  could  be  opened  and 
closed  leaving  the  seals  in  apparent  good  order,  and  without  breaking  or 
injuring  the  same,  and  that  they  would  so  testify  if  a  new  trial  should  be 
granted.  The  facts  stated  in  these  affidavits  were  not  contradicted,  nor  was 
anything  presented  to  break  their  force.  The  court  denied  the  motion  for  a 
new  trial:  Held,  that  the  court  erred  in  refusing  a  new  trial,  in  order  that 
the  newly  discovered  evidence  might  be  heard. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

25—104  III. 
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John  Keenan  was  indicted  in  the  court  below  for  murder, 
and  upon  a  trial  was  convicted.  A  motion  for  a  new  trial 
was  denied,  and  the  accused  was  sentenced  to  death.  He 
thereupon  sued  out  this  writ  of  error. 

Messrs.  Storck  &  Shuman,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  12th  of  November,  1879,  was  the  date  of  the  assem- 
bling of  an  immense  concourse  of  people  in  the  city  of 
Chicago.  Every  part  of  the  city  was  crowded  with  strangers. 
At  such  times  evil-doers  abound,  and  become  active.  During 
the  night  of  that  day,  and  about  four  o'clock  in  the  morning 
of  the  13th  day  of  November,  the  residence  of  Mr.  Hensley, 
situate  on  DeKalb  street,  in  the  western  part  of  the  city, 
was  entered  by  burglars,  and  Hensley  received  three  gunshot 
or  pistol  wounds,  producing  almost  immediate  death.  The 
other  members  of  the  family,  aroused  from  their  slumbers, 
came  to  the  scene,  and  found  Hensley  in  a  dying  condition. 
He  said  nothing  tending  to  identify  the  murderer  or  mur- 
derers. His  mother  saw  one  man  escape  through  the  front 
doors,  which  were  at  that  time  open.  A  revolver  was  found 
near  where  the  deceased  fell.  A  shoe  was  also  found  in  the 
vestibule,  between  the  doors  leading  to  the  street.  A  window 
in  the  basement  story  was  found  to  have  been  forced  open, 
and  a  screw-driver  was  also  left  by  the  invaders.  Some 
clothing  was  taken  from  the  room  in  which  deceased  had 
lodged,  which  was  afterwards  found,  but  there  were  no  cir- 
cumstances shown  in  connection  with  the  screw-driver  or 
the  clothes  in  any  way  tending  to  the  identification  of  the 
offenders. 

Although  the  police  officers  made  every  effort  to  solve  the 
problem,  and  ascertain  who  committed  the  terrible  crime,  no 
further  light  was  discovered  on  that  subject  until  about,  the 
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month  of  June  or  July,  1881, — nearly  a  year  and  a  half  after 
the  murder.  About  that  time,  Habercorn,  the  principal  wit- 
ness in  this  case,  gave  to  the  police  a  statement,  in  substance 
the  same  as  that  sworn  to  by  him  on  the  trial.  The  sub- 
stance of  his  testimony  on  the  trial  was,  that  for  a  short 
time  before  the  murder  Keenan  and  two  other  men  (Conners 
and  Eiley)  were  often  together  at  a  saloon  kept  by  the  witness, 
and  that  on  the  night  of  the  12th  of  November,  between  ten 
and  a  half  o'clock  that  night  and  midnight,  these  three  men 
were  at  that  saloon,  and  engaged  in  "a  fuss  among  them- 
selves," or  animated  dispute,  about  some  matter;  that  at 
that  time  the  witness  was  engaged  playing  pool  on  a  billiard 
table,  with  a  man  by  the  name  of  Wallace,  and  did  not  hear 
what  these  men  said  to  each  other,  or  know  what  was  the 
subject  of  their  dispute ;  that  while  witness  was  so  engaged 
playing  pool,  Keenan  called  him  to  one  side,  and  asked  the 
witness  for  the  loan  of  his  "gun,"  and  that  the  witness 
stepped  behind  the  counter  and  gave  Keenan  a  revolver. 
Soon  after  this  Keenan  again  called  him  aside,  and  asked 
him  for  a  bottle  of  whisky,  and  the  witness  went  again  behind 
the  bar  and  gave  Keenan  a  bottle  of  whisky,  and  the  three 
men,  Keenan,  Conners  and  Eiley,  at  once  went  out  together, 
Keenan  taking  with  him  the  revolver  and  the  whisky,  and 
the  witness  returned  to  the  billiard  table  and  for  a  short  time 
continued  the  game  with  Wallace,  but  very  soon  quit.  Wal- 
lace went  away,  and  the  witness  closed  the  saloon  for  the 
night,  and  slept  that  night  in  the  saloon,  and  on  the  billiard 
table.  The  revolver  which  was  found  shortly  after  the  mur- 
der, on  the  floor  near  where  the  deceased  fell,  was  presented 
to  the  witness  at  the  trial,  and  he  testified  that  the  same  was 
his  property,  that  he  had  owned  it  for  several  years,  and  that 
it  was  the  same  revolver  that  he  loaned  to  Keenan  the  night 
of  November  12,  1879,  as  before  stated. 

The  witness  also  testified  that  it  was  about  midnight  when 
he  closed  the  saloon,  and  that  Keenan  and  his  companions 
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left  the  saloon  that  night  about  ten  minutes  before  midnight. 
He  further  testified  that  on  the  next  morning,  about  five 
o'clock,  he  was  roused  by  a  rap  upon  a  rear  or  side  door  of 
the  saloon,  and  on  opening  the  door,  Keenan,  Conners  and 
Eiley  came  in  together,  and  called  for  drinks,  but  before 
getting  the  spirits,  approaching  steps  on  the  sidewalk  were 
heard,  and  these  three  men  at  once  concealed  themselves  in 
a  stairway  behind  the  bar,  one  of  them  saying,  "cheese  it, — 
cheese  it, "  which  he  said  was  a  phrase  among  thieves ;  that 
the  footsteps  proved  to  be  those  of  some  teamsters  who  habit- 
ually came  into  this  saloon  very  early  for  their  drinks,  before 
going  to  their  work;  that  the  teamsters  stayed  but  a  few 
minutes,  and  when  they  left,  the  three  men  in  question  came 
from  their  hiding  place  and  got  drinks,  and  soon  went  away 
together. 

The  witness  testified  farther,  that  while  these  three  men 
were  in  his  saloon  on  that  morning,  he  observed  that  Eiley 
had  on  but  one  shoe,  and  he  asked  him,  "Where  is  your  other 
shoe?"  to  which  Kiley  replied,  "Keenan  or  Conners  throwecl 
it  down  the  sewer. "     Kiley  asked  for  a  pair  of  shoes,  and  the 
witness  gave  him  a  pair  of  his  old  slippers  which  were  behind 
the  bar,  and  Kiley  wore  them  away  that  morning.     He  also 
testified,  that  while  these   men  were  at  his  saloon  on  that 
"occasion  he  asked  Keenan  for  his  pistol,  and  Keenan  replied: 
"We  had  a  pretty  hard  time ;  I  got  the  run ;  I  lost  it ;  I  will 
square  up  with  you,  or  I  will  get  you  another. "     He  further 
testified,  that  during  that  day  (November  13,  1879,)  he  read 
in  a  city  newspaper  an  account  of  the  murder  of  Hensley, 
and  that   after  that,  and  about  six  o'clock  that  afternoon, 
Keenan  and  Kiley  came  to  him,  and  Keenan,  calling  him 
aside,  said,  "Can  you  keep  a  secret?"  and  the  witness  replied, 
"I  know  what  the  secret  is — I  will  keep  it;"  and  they  said, 
"We  will  depend  on  you."     The   talk  was  here  interrupted 
by  others  coming  up,  and  they  went  away.     He  further  tes- 
tified, that  on  the  11th  of  December,  1879,  he  was  himself 
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arrested  and  put  in  jail  in  Chicago  ;  that  Keenan  was  arrested 
and  put  in  jail  about  a  month  before  he  was ;  that  he  was 
kept  in  jail  until  the  16th  of  July,  1880,  when  he  gave  bail, 
and  was  enlarged ;  that  Keenan  was  in  the  same  jail  with 
him  until  about  three  weeks  before  the  witness  got  out  on 
bail,  but  not  in  the  same  cell;  that  some  time  in  June,  1880, 
Keenan  was  taken  from  the  jail  to  the  penitentiary,  and  on 
the  morning  of  the  day  Keenan  was  taken  away,  Keenan 
stopped  at  the  door  of  witness'  cell,  and  handed  to  him  cer- 
tain papers  and  a  package  of  clothing  to  take  home,  saying 
when  he  gave  the  papers,  "Bead  that,  and  don't  let  any  one 
see  it."  These  notes  the  witness  produced,  and  they  were 
read  to  the  jury,  and  were  as  follows : 

"Friend  Lot  :  When  you  write  to  me  sine  your  name 
Frank  Young  In  all  your  letters  send  your  address  if  them 
partj^s  should  turn  up,  let  me  know  by  saying  business  is  bad 
and  if  they  should  trow  up  their  guts  you  put  a  mark  on  the 
end  of  the  paper  like  the  one  is  on  this  but  not  so  big,  just 
so  that  I  can  see  it.  If  them  partys  should  turn  up,  and  say 
that  thing  is  yours  and  that  you  gave  it  to  me  you  keep  still 
and  I  will  say  it  is  mine  and  get  you  out  of  it  if  I  got  to  put 
myself  onto  it  dont  fail  to  write  and  sine  your  name  frank 
young  by  by." 

"Friend  Lot  :  tell  Kitt  Mcquaind  and  Frank  McQuaid  to 
write  to  me  good  by  lott  I  hope  that  you  will  get  out  you 
may  have  my  best  regard  to  all  friends  You  dont  noe  how 
bad  I  feel  as  bad  as  a  stub-tail  mule  in  fly  time  I  wish  to 
god  that  you  was  out  lott  I  will  feel  weary  until  you  will 
get  out     good  by. " 

Habercorn  further  testified,  that  he  and  Keenan,  while  in 
jail  together,  often  talked  about  the  Hensley  murder ;  that 
he  was  afraid  the  revolver  would  be  traced  to  him,  and  often 
told  Keenan  so,  and  that  Keenan  always  told  him  "not  to  be 
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scared, — that  they  could  not  prove  it ; "  that  witness  often 
said  to  Keenan,  "if  those  other  fellows  were  caught  they 
might  peach,  and  he  (the  witness)  would  be  in  a  fix, "  and 
that  Keenan  never  told  him  anything  else  about  this  murder. 
This  witness  further  testified,  that  in  1881,  after  Keenan  had 
been  brought  back  from  the  penitentiary  to  the  jail,  and  after 
the  witness  had  told  the  police  what  he  knew,  and  before  the 
indictment  in  this  case  was  found,  he  went  to  the  jail  to  take 
Keenan's  clothes  to  him,  (which  witness  had  kept  for  him 
while  he  was  away,)  and  at  the  jail  had  another  conversation 
with  Keenan,  in  which  witness  expressed  apprehensions  that 
Eiley  would  be  captured  and  would  turn  State's  evidence, 
and  put  the  witness  into  the  thing  as  deep  as  any  of  them, 
to  which  Keenan  replied,  "You  are  always  troubling  yourself 
about  that  revolver;  Eiley  never  will  weaken — Riley  will 
never  say  anything."  On  cross-examination  this  witness 
said  he  was  still  under  indictment  for  receiving  stolen  prop- 
erty, and  for  burglary. 

There  was  no  other  evidence  introduced  by  the  prosecution 
tending  in  any  way  to  connect  Keenan  with  this  murder. 
This  testimony,  if  true,  presents  circumstantial  evidence 
tending  strongly  to  convince  the  mind  that  Keenan  was  the 
murderer,  or  at  least  one  of  the  party  by  whom  the  murder 
was  committed. 

Wallace,  of  whom  Habercorn  spoke  as  playing  pool  with 
him,  was  not  called  by  the  prosecution.  Being  called  by  the 
defence,  he  testified  that  he  had  been  an  employe  of  the  firm 
of  Fuller  &  Fuller  for  six  years ;  had  known  the  witness 
Habercorn  for  about  three  or  four  years,  and  used  to  be  in 
his  saloon  nearly  every  night';  that  on  the  night  of  the  mur- 
der (November  12,  1879,)  he  played  pool  in  Habercorn's 
saloon,  and  it  must  have  been  along  towards  midnight  before 
he  left,  and  that  he  does  not  remember  of  seeing  Keenan 
there  that  night ;  that  he  supposes  if  he  had  come  up  and 
spoken  to  Habercorn  he  would  have  seen  him,  but  might  not 
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remember  it.  If  there  had  been  quarreling  he  would  remem- 
ber it.  If  Keenan  had  interrupted  the  game  to  borrow  a 
revolver  of  Habercorn,  and  soon  after  had  again  interrupted 
the  game  to  get  a  bottle  of  whisky,  it  is  likely  it  would  have 
attracted  his  attention, — but  he  saw  no  such  thing  as  that. 
Witness  said  his  memory  was  not  very  good. 

Keenan  testifies,  in  his  own  behalf,  that  he  had  known 
Habercorn  some  eight  months  before  the  date  of  this  mur- 
der ;  that  he  spent  much  of  his  time  at  his  saloon ;  that  he 
knew  Conners  and  Eiley,  and  associated  with  them ;  had 
roomed  awhile  with  Eiley,  and  had  been  with  them  at  Haber- 
corn's;  that  he  saw  Habercorn  on  the  11th  and  12th  of 
November,  1879, — on  the  12th  in  the  forenoon,  and  also 
about  four  or  five  o'clock  in  the  afternoon, — and  that  he  was 
again  at  the  saloon  and  saw  him  there  about  ten  o'clock  on 
the  morning  of  the  14th  of  November,  shortly  before  he  was 
arrested  on  the  bridge,  but  he  swears  he  was  not  at  that 
saloon  on  the  evening  of  the  12th  in  company  with  Eiley  and 
Conners ;  that  Habercorn  never  lent  to  him  a  revolver  in  his 
life ;  that  he  met  Habercorn  often  while  they  were  in  jail  at 
the  same  time ;  that  he  had  sent  notes  by  Habercorn  to  other 
fellows  around  the  jail  when  Keenan  was  confined  in  his  cell' 
and  Habercorn  was  working  in  the  halls ;  that  he  never  saw 
the  notes  read  in  evidence  until  they  were  produced  on  the 
trial ;  that  he  never  wrote  such  a  thing  in  his  life ;  that  the 
handwriting  of  the  notes  is  not  his,  although  in  some  respects 
it  is  like  his  writing,  but  something  different ;  that  he  never 
wrote  them  or  gave  them  to  Habercorn ;  that  he  did  give 
Habercorn  his  clothes,  and  may  have  given  him  a  note  with 
them ;  that  he  had  given  him  a  note  about  a  burglary, — the 
Finiger  matter, — and  he  thinks  the  end  of  it  was  "good- 
bye." It  was  that  burglary  to  which  he  (witness)  had  pleaded 
guilty,  and  he  did  so  to  keep  Habercorn  out  of  trouble ;  that 
Habercorn  and  others  were  with  him  when  that  burglary  was 
committed,  on  the  11th  of  November,  1879;  that  it  is  true 
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Habercorn  brought  to  him  his  clothes  after  the  return  of  wit- 
ness from  the  penitentiary,  but  nothing  was  said  about  the 
Hensley  murder,  and  that  he  does  not  know  where  Kiley  or 
Conner s  is. 

Keenan  also  testified,  that  in  the  afternoon  of  the  12th  of 
November,  1879,  at  about  four  or  five  o'clock,  he  left  Haber- 
corn's  saloon  and  went  to  the  corner  of  Kinzie  street  and 
Western  avenue,  and  between  six  and  seven  o'clock  he 
boarded  a  freight  train  and  went  to  Oak  Park,  a  station 
about  nine  miles  west  of  Chicago,  getting  there  about  ten  or 
eleven  o'clock  at  night ;  that  three  other  men  (whose  names 
he  gives)  were  with  him ;  that  they  went  out  there  for  the 
purpose  of  committing  a  burglary  upon  a  house  about  a 
mile  and  a  half  south  of  that  station;  that  on  arriving 
in  front  of  the  house  they  made  no  attempt  to  enter, 
because  of  the  barking  of  a  fierce  dog  on  the  premises, 
and  because  there  was  a  light  burning  in  a  window  on  one 
side  of  the  house,  and  so  they  loitered  about  awhile  and 
then  returned  to  Chicago.  On  their  return,  after  reaching 
Oak  Park  they  caught  a  freight  train  there.  It  was  moving 
slowly,  and  they  got  on  about  four  o'clock  on  the  morning  of 
the  13th ;  that  they  went  into  a  freight  car  through  the  end 
doors  between  the  cars;  that  that  car  was  not  empty,  but  con- 
tained some  stove  pipe  and  some  bales  or  bundles  of  some  kind, 
containing  something  soft,  it  appeared  like ;  it  was  dark  in  the 
car ;  they  staid  in  the  car  till  it  reached  Chicago,  about  six 
or  seven  o'clock  in  the  morning,  (it  was  about  daylight,)  and 
they  got  off  on  Kinzie  street,  west  of  Western  avenue,  and 
that  after  getting  off  that  train  that  morning  he  (Keenan) 
came  down  on  Halsted  street,  near  Jackson,  and  there  got  his 
breakfast.  The  witness  also  testified  that  he  loitered  about 
the  city  through  the  day  of  the  13th,  and  on  that  night  lodged 
at  his  own  room  on  Harrison  street,  coming  in  about  eight 
or  nine  o'clock,  and  that  on  the  14th,  about  noon,  when 
crossing  the  river  going  east,  he  was  arrested  on  the  bridge, 
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and  after  a  few  days'  confinement  at  the  station  was  com- 
mitted to  jail  upon  two  charges  of  burglary,  and  has  been  a 
prisoner  ever  since. 

In  corroboration  of  Keenan's  story  as  to  his  whereabouts 
on  the  night  of  the  12th  and  the  morning  of  the  13th,  (the 
time  of  the  murder,)  he  produced  credible  witnesses,  em- 
ployes of  the  railroad  company,  who  testified,  in  substance, 
that  freight  trains  did  pass  on  the  railroad  leading  from 
Chicago  to  Oak  Park,  towards  Oak  Park  on  the  night  of  the 
12th,  and  returning  to  Chicago  through  Oak  Park  on  the 
morning  of  the  13th,  about  the  time  indicated  by  his  testi- 
mony; and  by  other  witnesses,  that  about  one  and  a  half 
miles  south  of  Oak  Park,  on  the  roadside,  there  was  at  that 
time  a  house  occupied  by  a  family,  and  that  at  that  place 
there  was  then  kept  a  fierce  dog,  much  given  to  barking  in 
a  threatening  manner  at  night,  and  that  at  that  'time  there 
was  an  invalid  in  that  family  whose  wants  required  attention 
frequently  through  the  night,  and  that  it  was  the  custom  on 
such  occasions  to  have  a  light  in  the  room  occupied  by  the 
invalid. 

To  further  corroborate  this  story  of  Keenan,  Mr.  Birdsall, 
a  clerk  in  the  freight  department  of  the  company  operating 
the  railroad  in  question,  testified  that  in  June  or  July,  1881, 
the  attorney  employed  in  Keenan's  defence  called  upon  him 
with  a  memorandum,  and  at  his  request  witness  examined 
the  record  to  ascertain  the  contents  of  the  freight  cars  which 
came  in  through  Oak  Park  on  the  train  indicated  on  the 
morning  of  November  13,  1879,  and  that  to  do  so  he  had  to 
search  books  of  that  year  which  had  been  put  away  for  safe 
keeping :  that  on  examination  it  was  found  that  a  freight  car, 
numbered  5614,  of  that  train  contained,  among  other  freight, 
twenty-eight  hags  of  rags  and  a  lot  of  household  goods  and 
stove  pipe,  and  that  no  other  car  of  that  train  contained  rags 
or  stove  pipe.  On  cross-examination  he  said  rags  were  a 
very  common  article  of  transportation.     Such  freight  comes 
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on  nearly  every  train,  and  stove  pipe  is  frequently  an  article 
of  transportation  of  that  road.  Mr.  Brinkerhoff,  the  local 
freight  agent,  and  Mr.  Waite,  the  tally  clerk,  gave  testimony 
showing  the  same  thing.  It  was  also  shown,  on  examination 
of  Mr.  Birdsall,  that  there  are  at  least  two  books  in  which 
the  record  of  the  contents  of  arriving  cars  are  kept;  that 
one  of  these  is  called  the  delivery  book,  and  that  this  book 
was  kept  in  the  delivery  office,  accessible  to  almost  anybody 
wishing  to  examine  it,  and  generally  open  to  the  public  for 
inspection. 

To  show  that  Keenan  did  not  return  that  morning  from 
Oak  Park  in  car  number  5614,  and  that  his  story  and 
its  corroboration  were  manufactured,  the  prosecution  called 
Charles  Boedecker,  who,  in  November,  1879,  was  night 
watchman  and  switchman  at  Park  station,  which  is  a  short 
distance  farther  east  than  Western  avenue,  where  Keenan 
says  he  got  off  the  train  on  the  morning  of  the  13th,  and 
Frank  C.  Waite,  the  custodian  of  the  seal  record  kept  at 
the  State  street  station,  which  is  some  two  miles  further  east 
than  Park  station,  and  Mr.  Brinkerhoff,  the  local  freight 
agent  at  Chicago,  who,  after  an  examination  of  the  seal 
records  of  the  company,  testified,  in  substance,  that  the  rail- 
road company  had  at  that  time,  and  now,  a  mode  of  sealing 
the  doors  of  freight  cars  in  such  a  manner  that,  in  their 
opinion,  the  door  so  sealed  could  not  be  opened  and  closed 
again  without  making  the  violation  of  the  seal  apparent  to 
an  inspector,  and  also  showing  that  the  cars  of  the  train 
which  brought  in  on  that  morning  this  car  number  5614 
were  duly  inspected  at  Park  station,  and  also  at  the  station 
on  State  street,  and  the  result  of  the  inspection  then  and 
there  was  entered  on  their  seal  records,  and  that  from  those 
seal  records  it  appeared  that  both  at  Park  station  and  at  the 
State  street  station  the  end  doors  of  the  car  numbered  5614 
were  both  sealed  with  a  tin  strip,  in  the  manner  described  by 
the  witnesses,  and  that  the.  seals  were   on  the  doors  on  both 
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ends  of  the  ear  in  good  order  on  the  arrival  of  the  train  at 
both  of  these  stations. 

On  this  evidence  it  became  absolutely  necessary  that  the 
jury  should  determine  whether  Habercorn  or  Keenan  had 
spoken  the  truth  in  the  matters  wherein  their  testimony  is  at 
variance.  The  jury  found  the  prisoner  guilty,  and  thereby 
necessarily  found  that  his  (Keenan's)  story  of  his  trip  to  Oak 
Park  was  manufactured  and  false.  It  can  not  be  known  that 
they  would  have  so  found  in  the  absence  of  the  testimony  of 
the  three  witnesses,  Birdsall,  Waite  and  Brinkerhoff.  showing 
that  they  all  were  familiar  with  this  mode  of  sealing  cars, 
and  that  in  their  opinion  the  sealing  was  of  such  a  character 
that  the  car  could  not  be  opened  and  closed  without  making 
the  violation  of  the  seal  plain  to  the  inspector.  This  evi- 
dence, if  correct,  seems  most  forcibly  to  lead  to  the  belief 
that  Keenan's  story  in  this  regard  was  false,  and  entirely 
manufactured. 

After  the  verdict  came  the  motion  for  a  new  trial.  On  the 
hearing  of  that  motion  affidavits  were  read  of  Frank  C.  Waite, 
the  employe  of  the  railroad  company  who,  on  the  trial,  had 
testified  to  the  security  of  this  mode  of  sealing  cars,  and  also 
of  Frank  McQuaid,  a  friend  of  Keenan,  showing  that  after 
the  trial,  arid  on  the  8th  of  September,  1881,  McQuaid  went 
with  Mr.  Storck,  one  of  Keenan's  attorneys,  and  experimented 
upon  cars  fastened  and  sealed  precisely  as  was  car  5614 
when  it  came  into  Chicago  on  the  morning  of  the  13th  of 
November,  1879,  and  found  that  the  same  could  be  opened 
and  closed  leaving  the  seals  in  apparent  good  order.  These 
affidavits  also  show  that  like  experiments  were  made  by  Mr. 
Waite  in  the  presence  of  Mr.  Shuman,  Mr.  Storck,  and  other 
gentlemen,  with  like  result,  and  Mr.  Waite  swears  that  by 
such  demonstrations  he  ascertained  that  "it  is  an  easy  thing 
to  open  the  end  window  or  door  of  a  box  freight  car  which  is 
secured  or  fastened  with  a  tin  seal,"  as  described,  "without 
breaking  or  in  any  way  injuring  or  impairing  the  seal,"  and 
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that  a  car  door  of  this  kind,  sealed  in  that  way,  can  easily 
be  opened  and  the  car  entered,  and  after  coming  out  the  door 
can  be  closed  without  injury  to  the  seal,  or  showing  to  an 
inspector  in  any  way  that  the  car  has  been  opened,  unless 
he  actually  tried  the  door  or  window.  Mr.  Waite  swears 
that  he  is  familiar  with  this  mode  of  fastening,  and  under- 
stands what  he  is  speaking  about,  and  that  if  a  new  trial  be 
granted  he  will  so  testify. 

The  affidavit  of  an  expert  was  also  presented,  tending  to 
show  that  the  notes  produced  as  given  to  Habercorn  by 
Keenan  in  the  jail,  are  probably  forgeries,  and  not  in  the 
handwriting  of  Keenan. 

Nothing  was  presented  on  the  hearing  of  the  motion  tend- 
ing to  break  the  force  of  these  affidavits,  and  no  reason  is 
suggested  why  they  are  not  entitled  to  belief.  The  truthful- 
ness of  Waite  is  conceded  by  the  prosecution,  who  produced 
him  as  a  witness.  '  If  it  be  not  true  that  these  sealed  cars 
can  be  thus  opened  without  detection  in  that  way,  it  is  a  fact 
easy  of  proof.  We  must  believe  it  is  true.  If  this  be  so,  it 
is  plain  that  Keenan  did  not  have  a  fair  trial  before  that 
jury.  His  story  had  at  the  trial  to  be  weighed  against  that 
of  Habercorn  by  the  jury,  while  under  the  belief  that  it  was 
impossible  that  this  car  could  have  been  opened  and  closed 
in  the  way  he  stated  without  immediate  discovery  of  the 
fact  that  the  car  had  been  opened.  This  of  itself  was  deci- 
sive against  the  truth  of  his  story. 

The  motion  for  a  new  trial  ought  to  have  been  granted. 
It  was  error  to  deny  it.  For  this  error  the  judgment  of  con- 
viction is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Walker,  Sheldon  and  Scholfield,  JJ.,  dissent. 
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John  Keith  et  al. 
v. 
Ada  C.  Keith. 

Filed  at  ML  Vernon  September  29,  1882. 

1.  Attacking  judicial  proceedings  collaterally— for  mere  error 
— annual  allowance  for  alimony,  without  limit  as  to  time.  A  decree  for 
alimony  which  directs  the  defendant  to  pay  the  complainant  $100  per  annum, 
without  stating  for  what  length  of  time  this  shall  be  done,  is  not  for  that 
reason  void,  when  the  court  had  jurisdiction  of  the  parties  and  of  the  subject 
matter.  It  will  be  a  good  decree  for  the  payment  of  $100  per  annum  until 
reversed  on  appeal  or  error.  The  objection  that  no  limit  is  fixed  for  the 
duration  of  the  obligation  imposed,  if  good  at  all,  is  only  so  in  a  direct  pro- 
ceeding to  reverse  the  decree. 

2.  Sheriff's  deed — misrecital  as  to  judgment  or  decree.  A  misrecital 
of  the  judgment  or  decree  and  execution  in  a  sheriff's  deed,  where  they  are 
so  described  that  they  may  be  fully  identified,  is  not  fatal  to  the  validity  of 
the  deed.  A  reference  to  the  decree  as  a  judgment,  may  be  regarded  as  a 
clerical  error,  when  it  can  not  mislead  any  one;  and  a  recital  in  a  sheriff's 
deed  that  the  complainant  recovered  judgment  for  $175,  and  costs  of  suit, 
when  in  fact  the  decree  was  only  for  $100,  to  be  paid  quarterly,  in  advance, 
but  there  was  due  $175  on  the  decree  when  the  execation  issued,  was  held 
to  constitute  no  valid  objection  to  the  deed  as  evidence. 

3.  Evidence — secondary  evidence — preliminary  proof  as  to  loss  of 
execution.  In  an  action  of  ejectment  by  the  purchaser  of  land  under  execu- 
tion sale,  the  affidavits  of  the  plaintiff,  and  the  clerk  of  the  circuit  court  from 
which  the  execution  was  issued,  are  competent  preliminary  evidence  of  the 
existence  and  loss  of  the  execution. 

4.  Same — sheriff's  deed,  as  evidence  of  facts  recited  therein.  By  the 
statute,  a  sheriff's  deed,  or  certified  copy  thereof,  is  made  prima  facie  evi- 
dence of  the  existence,  the  issuing  and  contents  of  the  execution  under  which 
land  has  been  sold. 

5.  Possession — whether  of  an  entire  tract.  The  visible  and  exclusive 
appropriation  and  use  of  a  part  of  a  tract  of  land,  claiming  the  whole  under 
color  of  title,  or  a  deed  purporting  to  convey  the  whole,  is  in  law  the  actual 
possession  of  the  entire  tract,  except  so  far  as  adverse  possession  may  exist. 

6.  Same — possession  as  evidence  of  title.  Prior  possession  of  land  alone 
is  evidence  of  a  fee,  and  although  the  lowest,  until  rebutted  by  a  higher 
evidence  it  must  prevail. 
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7.  Ejectment — by  purchaser  under  execution  against  the  defendant  in 
execution — estoppel.  Whatever  title  a  defendant  in  execution  may  have  to 
land,  passes  to  the  purchaser  under  the  execution,  upon  receiving  a  sheriff's 
deed  on  a  valid  sale;  and  in  an  action  of  ejectment  by  such  purchaser  against 
the  defendant  in  execution  to  recover  possession  of  the  land,  the  latter  will 
be  estopped  from  disputing  the  title  of  the  purchaser. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

Mr.  W.  J.  Allen,  and  Mr.  F.  E.  Albright,  for  the  appel- 
lants : 

The  decree  under  which  the  sale  was  made  is  void,  for 
uncertainty.  It  required  the  defendant  therein  to  pay  com- 
plainant $100  as  alimony,  without  stating  for  how  many 
years,  or  whether  for  complainant's  life. 

To  entitle  the  plaintiff  in  ejectment  to  recover  on  the 
sheriff's  deed  for  the  premises,  it  was  necessary  for  her  to 
prove  a  valid  judgment,  an  execution  issued  thereon,  a  levy 
and  sale,  and  a  deed  corresponding  with  the  judgment. 
Douglas  et  al.  v.  Whiting,  28  111.  362  ;  Johnson  v.  Adleman,  35 
id.  267  ;  Kenney  et  al.  v.  Knoebel  et  al.  47  id.  417  ;  Harmon  v. 
Lamed  et  al.  58  id.  167;    Fischer  v.  Eslaman  et  al.  68  id.  78. 

The  recitals  in  the  sheriff's  deed  can  not  avail,  as  this  is 
not  a  case  where  it  is  alleged  and  proven  that  the  execution 
was  lost  or  destroyed.  It  is  probably  true  that  a  recital  in 
a  sheriff's  deed  of  a  certificate  of  sale,  and  the  assignment 
thereof,  is  evidence  of  their  existence,  but  such  recital  is  not 
sufficient  to  establish  the  existence  of  a  judgment  or  execu- 
tion.    Carbine  v.  Morris,  92  111.  555. 

There  is  a  fatal  variance  in  the  recitals  in  the  deed,  from 
the  decree.  The  decree  is  for  "the  sum  of  $100  during  each 
and  every  year,  commencing  on  the  first  day  of  November, 
1882,  payable  quarterly,  in  advance."  The  sheriff's  deed 
shows  the  recovery  of  a  judgment  for  the  sum  of  $175,  and 
costs  of  suit.     Johnson  v.  Baker,  38  111.  98. 
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Mr.  Andrew  D.  Duff,  for  the  appellee : 

The  possession  of  the  land  by  the  defendant  long  before, 
and  up  to  the  time  of,  the  decree  and  sale  against  him,  gave 
him  a  prima  facie  title  to  the  land.  Herbert  et  al.  v.  Herbert, 
Breese,  354;  Mason  v.  Park,  3  Scam.  533;  Brooks  v.  Bruyn, 
18  111.  539;  Henrichsen  v.  Hodgen,  67  id.  179. 

Entry  upon,  and  possession  of,  the  improved  portion  of 
this  land,  under  a  deed  purporting  to  convey  the  entire  one 
hundred  and  twenty  acres  in  fee,  was  possession  of  the  whole 
tract.  Hardisty  v.  Glenn,  32  111.  72 ;  Bowman  v.  Wettig,  39 
id.  416. 

By  the  sheriff's  deed  offered  in  evidence,  the  appellee 
acquired  all  the  title  of  Bowen  Keith  to  the  premises. 

Mere  error  will  not  render  the  decree  a  nullity.  Sheldon 
v.  Newton,  3  Ohio  St.  494;  Huls  v.  Bunton,  47  111.  396; 
Wimberly  v.  Hurst,  33  id.  166 ;  Freeman  on  Judgments,  sees. 
116,  124. 

The  affidavit  was  proper  preliminary  evidence  for  the  court, 
to  lay  the  foundation  of  secondary  evidence.  2  Greenleaf  on 
Evidence,  sec.  17 ;   Taylor  v.  Biggs,  1  Pet.  597. 

Slight  evidence  that  the  paper  existed,  and  a  strong  proba- 
bility that  it  is  lost  or  mislaid,  is  all  the  law  requires.  Kelsey 
v.  Hanmer,  18  Conn.  311 ;  Boulden  v.  Massie,  7  Wheat.  122. 
Also  see  Boss  v.  Hale,  29  111.  104. 

This  certified  copy  of  the  execution  docket  fully  proved  the 
contents  of  the  execution.     Ellis  v.  Huff,  29  111.  451. 

By  sec.  33,  chap.  77,  Bevised  Statutes,  as  soon  as  prima 
facie  proof  of  the  loss  of  the  execution  was  made,  the  deed 
itself  became  evidence  of  the  issuing,  levy,  etc.,  of  the  execu- 
tion, as  recited  in  the  deed. 

The  recital  in  the  sheriff's  deed  pursues  the  execution. 
The  proof  also  shows  that  the  execution  was  issued  under 
this  decree.  If  this  appears,  the  variance  is  immaterial. 
Phillips  v.  Coffee,  17  111.  157;  Loomis  v.  Biley,  24  id.  307; 
Hayes  v.  Bernard,  38  id.  303. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  is  prosecuted  to  procure  the  reversal  of  a 
judgment  of  the  circuit  court  of  Jackson  county,  in  an 
action  of  ejectment  brought  by  appellee,  against  appellants. 

Appellee  claimed  title  by  virtue  of  a  sheriff's  deed,  made 
pursuant  to  a  sheriff's  sale  on  an  execution  issued  upon  a 
decree  of  the  circuit  court  of  Union  county,  in  her  favor,  and 
against  the  appellant  Bowen  Keith,  for  alimony.  Appellants 
urge  several  objections  to  this  deed,  which  we  shall  notice 
briefly  in  th^ir  natural  order. 

First — It  is  contended  the  decree  is  void  because  it  directs 
the  payment  of  $100  per  annum,  but  does  not  direct  how 
long  this  shall  be  done.  This,  at  most,  could  be  but  error. 
The  court  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  at  all  events  this  would  be  a  good  decree  for  the 
payment  of  $100  per  annum  until  reversed  on  appeal  or 
error.  It  would  seem  to  be  equivalent  to  a  decree  for  the 
payment  of  the  specified  amount  during  the  joint  lives  of  the 
parties,  but  it  is  not  necessary  that  we  shall  commit  our- 
selves to  this  view,  and  we  do  not  do  so.  It  is  sufficient  the 
objection  is  not  tenable  in  this  collateral  proceeding,  and  if 
good  at  all,  is  only  so  on  appeal  or  error. 

Second — Counsel  contend  that  there  is  a  variance  between 
the  decree  in  evidence  and  the  recitals  in  the  sheriff's  deed — 
that  the  decree  is  of  the  October  term,  1872,  of  the  Union 
circuit  court,  for  "the  sum  of  $100  during  each  and  every 
year,  commencing  on  the  1st  day  of  November,  A.  D.  1872, 
payable  quarterly,  in  advance, "  while  the  sheriff's  deed  recites 
that  "at  the  October  term,  A.  D.  1872,  of  the  circuit  court  in 
and  for  the  county  of  Union,  and  State  of  Illinois,  Ada  C. 
Keith  recovered  a  judgment  against  Bowen  Keith  for  the  sum 
of  $175,  and  costs  of  suit,"  etc.  We  have  held  that  this  is  a 
mere  question  of  identity,  and  that  a  misrecital  of  the  judg- 
ment and  execution  in  a  sheriff's  deed,  where  they  are  so 
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described  that  they  may  be  fully  identified,  is  not  fatal. 
Phillips  et  al.  v.  Coffee,  IT  111.  154;  Loomis  v.  Riley,  24  id. 
307;  Hayes  et  al.  v.  Bernard,  38  id.  297, — see  on  page  303. 
There  seems  here  to  have  been  no  trouble  in  identifying  the 
decree  with  the  recitals  in  the  deed.  The  word  "judgment," 
instead  of  "decree,"  was  purely  a  clerical  error,  and,  under 
all  the  circumstances,  could  have  misled  no  one,  and  the 
amount  for  which  the  execution  was  issued  was  the  correct 
amount  then  due  on  the  decree.     The  objection  is  not  tenable. 

Third — The  most  serious  objection  urged  by  counsel  for 
appellant  is,  there  is  no  proof  that  an  execution  ever  issued 
on  the  decree,  and  a  sufficient  basis  for  the  introduction  of 
secondary  evidence  of  the  execution,  which  was  allowed  by 
the  court,  was  not  laid.  We  think  the  affidavits  of  appellee 
and  the  clerk  of  the  circuit  court  of  Union  county  were  com- 
petent, and  sufficient  preliminary  evidence  to  prove  the  loss 
of  the  execution.  (Eev.  Stat.  1874,  page  845,  sec.  28.)  And 
sec.  33,  chap.  77,  Eev.  Stat.  1874,  page  626,  is  as  follows : 
"Any  deed  which  has  been  heretofore,  or  which  may  here- 
after be,  so  executed," — i.  e.,  as  previously  in  that  chapter 
is  provided  in  relation  to  sheriff's  deeds, — "or  a  certified  copy 
of  the  record  thereof,  shall  be  pr'yna  facie  evidence  that  the 
provisions  of  the  law  in  relation  to  the  sale  of  the  property 
for  which  it  is  or  may  be  given,  were  complied  with ;  and  in 
case  of  the  loss  or  destruction  of  the  record  of  the  judgment 
or  decree,  or  of  the  execution  or  levy  thereon,  such  deed  or 
certified  copy'  of  the  record  thereof  shall  be  prima  facie  evi- 
dence of  the  recovery  and  existence  of  the  judgment  or  decree 
and  issuing  and  levy  of  the  execution,  as  therein  recited. " 
The  existence  of  the  judgment  is  clearly  proven,  and  there  is 
nothing  in  the  record  to  overcome  the  prima  facie  evidence  of 
the  issuing  and  contents  of  the  execution  afforded  by  the 
sheriff's  deed. 

Fourth — Counsel  insist  that  as  to  the  south-east  quarter 
of  the  south-east  quarter  of  section  34,  appellee  established 
26—104  III. 
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no  title  whatever.  They  admit  this  land  was  included  in  the 
deed  from  Miller  and  wife  to  Alexander  H.  Keith,  but  insist 
it  is  not  shown  that  Miller  had  any  title,  and  also  that  the 
deed  from  Miller  and  wife  was  not  properly  acknowledged. 
There  is  no  controversy  but  that  Alexander  H.  Keith  conveyed 
this  land,  as  well  as  the  other,  to  Bowen  Keith,  and  that 
Bowen  Keith  took  possession,  and  has  retained  possession 
thereof  since  March,  1860.  We  have  held  that  the  visible 
and  exclusive  appropriation  and  use  of  a  tract  of  land,  claim- 
ing the  whole  under  color  of  title,  or  a  deed  purporting  to  con- 
vey the  whole,  is,  in  law,  an  actual  possession  of  the  entire 
tract,  except  so  far  as  adverse  possession  may  exist.  (Brooks 
v.  Bruyn,  18  111.  539 ;  Hardisty  v.  Glenn,  32  id.  62;  Bowman 
v.  Wettig,  39  id.  417.)  Prior  possession  alone  is  evidence 
of  a  fee,  and  although  the  lowest,  until  rebiatted  by  a  higher 
it  must  prevail.  (Herbert  v.  Herbert,  Breese,  354 ;  Mason  v. 
Park,  3  Scam.  532 ;  Brooks  v.  Bruyn,  supra;  Watts  v.  Parker, 
27  111.  228 ;  Barger  v.  Hobbs,  67  id.  592.)  Therefore,  as  be- 
tween appellant  Bowen  Keith,  and  appellant  John  Keith,  the 
latter  having  shown  no  title  or  right  of  possession  whatever, 
the  title  of  the  former  was,  before  the  sheriff's  sale,  sufficient 
to  prevail  in  an  action  brought  for  a  disturbance  to  his  prior 
possession;  and  by  virtue  of  her  deed  under  the  sheriff's 
sale,  appellee  came  into  exactly  such  estate  as  Bowen  Keith 
theretofore  had,  and  he  can  not,  in  this  suit,  dispute  her  title. 
Gould  et  al.  v.  Hendriekson,  96  111.  599 ;  Ferguson  v.  Miles,  3 
Gilm.  358. 

We  see  no  cause  to  disturb  the  judgment  below,  and  it  will 

therefore  be  affirmed. 

Judgment  affirmed. 
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Benjamin  F.  Henson 

v. 
James  E.  Moore  et  al. 

Filed  at  ML  Vernon  September  29,  1882. 

1.  Homestead — in  the  wife's  land — by  what  law  governed — power  of 
disposition  in  the  wife.  A  husband's  homestead  rights  in  the  lands  of  his 
wife  are  determined  by  the  law  in  force  at  the  death  of  the  wife,  and  not  by 
any  different  law  in  force  at  any  time  prior  thereto.  Under  the  law  in  force 
since  1874,  a  wife  has  no  power  to  devise  her  homestead  to  another,  and  thus 
deprive  her  husband  of  that  estate. 

2.  Same — abandonment — temporary  absence.  The  fact  of  the  absence 
of  a  husband  from  his  residence  on  his  wife's  premises  for  a  short  time,  in 
consequence  of  some  difficulty  with  his  wife,  when  he  returns  during  her 
last  sickness,  and  lives  with  her  on  the  property  till  her  death,  will  not  be 
such  an  abandonment  of  the  homestead  as  to  deprive  him  of  any  right  the 
statute  gives  him,  or  preclude  him  from  claiming  the  estate  of  homestead. 

3.  Constitutional  law — change  of  law  relating  to  curtesy,  dower 
and  descent.  It  is  competent  for  the  legislature  to  change  the  law  in  regard 
to  descent,  dower  and  curtesy,  or  abolish  expectant  rights  under  such  laws, 
at  any  time  before  they  become  vested  estates  by  the  death  of  the  person 
from  whom  they  are  derived,  when  the  land  or  property  of  the  deceased  will 
pass  according  to  the  laws  then  in  force.  Any  change,  however,  in  the  law 
after  that  will  have  no  bearing  on  the  parties'  rights. 

4.  Dowee  of  the  husband  in  wife's  land — and  his  heirship  in  respect 
thereto — change  in  the  law  after  the  marriage.  A  woman,  at  the  time  of 
her  marriage,  in  1869,  owned  certain  lands,  which  she  retained  until  her 
death.  By  the  law  in  force  at  the  time  of  the  marriage  the  husband  was  not 
entitled  to  dower  in  such  land;  but  by  the  law  in  force  at  the  time  of  the 
death  of  the  wife,  (August  30,  1877,)  the  estate  by  the  curtesy  was  declared 
abolished,  and  the  husband  given- dower  in  his  wife's  real  estate,  and  by 
section  12  of  the  Dower  act  it  was  provided,  that  "if  a  husband  or  wife  die 
testate,  leaving  no  child  or  descendants  of  a  child,  the  surviving  husband  or 
wife  may,  if  he  or  she  elect,  have,  in  lieu  of  dower,  *  *  *  one-half  of  all 
the  real  and  personal  estate"  remaining  after  the  payment  of  debts.  The 
wife  left  a  will  disposing  of  her  land  to  others  than  her  husband,  and  he 
renounced  the  will,  and  claimed  under  the  statute:  Held,  that  having  elected 
to  take  under  the  statute,  he  became  seized  in  fee  of  an  equal  undivided  one- 
half  of  the  wife's  lands. 

5.  Chancery  jurisdiction — accounts  between  co-tenants.  A  court  of 
equity  has  undoubted  jurisdiction  in  suits  between  co-tenants  of  land  for  an 
accounting. 
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6..  Chanceby  peactice — amending  and  retaining  bill  as  to  rights  not 
passed  on.  A  wife  by  her  will  devised  the  east  half  of  a  tract  of  land  owned 
by  her  at  her  death,  to  her  brother  for  life,  with  remainder  to  his  children, 
and  the  west  half  to  a  nephew  in  fee.  At  her  death,  in  1877,  she  had  a  hus- 
band, who  survived  her,  and  continued  to  occupy  the  land,  and  receive  the 
rents  and  profits  of  the  same.  The  brother  filed  a  bill  against  the  husband, 
praying  for  an  account  of  the  rents  and  profits,  and  that  complainant's  rights 
in  the  land  be  ascertained  and  declared,  and  he  be  declared  the  sole  owner  of 
the  east  half  of  the  tract  for  life,  free  from  any  claim  of  the  defendant,  and  for 
possession,  and  for  other  relief  generally.  The  husband  having  renounced 
the  will,  was  found  by  the  court  to  be  entitled  to  one-half  of  the  whole  tract 
in  fee,  and  the  bill  was  dismissed:  Held,  that  the  bill  should  have  been 
retained,  and  amended,  so  that  a  partition  might  be  had  and  an  account  taken, 
settling  all  the  rights  of  the  parties,  and  for  this  purpose  the  order  of  dis- 
missal was  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Mr.  E.  J.  Stephens,  for  the  plaintiff  in  error : 

The  bill  should  not  have  been  dismissed,  but  retained,  and 
the  rights  of  the  parties  adjusted.  The  court  had  jurisdiction 
to  adjust  the  account  of  rents  and  profits  among  the  several 
co-tenants.  Story's  Eq.  Jur.  sec.  466 ;  Freeman  on  Co-ten- 
ancy, sec.  321. 

Although  the  complainant  was  not  entitled  to  the  specific 
relief  sought,  the  bill  asked  that  the  complainant's  rights  be 
ascertained  and  declared,  and  under  this,  and  the  general 
prayer,  the  court  should  have  granted  such  relief  as  the  facts 
authorized.  Story's  Eq.  PI.  sees.  40-42 ;  Bryan  et  al.  v. 
Primm,  Beecher's  Breese,  59;  Isaacs  v.  Steele,  3  Scam.  103; 
Manchester  v.  McKee,  4  Gilm.  519  ;  Vansant  v.  Allmon,  23  111. 
30;  Beebe  et  al.  v.  Bank  of  New  York,  1  Johns.  529. 

Where  a  court  obtains  jurisdiction  for  any  purpose,  it  will 
retain  it  for  all  purposes  necessary  to  do  complete  justice 
between  the  parties.  Sherlock  et  al.  v.  Village  of  Winnetka 
et  al.  59  111.  389. 

By  the  law  in  force  at  the  marriage,  the  husband  was  enti- 
tled to  no  dower  in  his  wife's  land.     His  rights  were  the 
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same  as  at  common  law,  except  so  far  as  modified  by  the 
Married  Woman's  act  of  1861.  This  interest  was  an  estate 
during  coverture, — a  freehold  acquired  by  purchase,  the  con- 
sideration for  which  was  the  marriage.  2  Kent's  Com.  131 ; 
Rose  v.  Sanderson,  38  111.  247 ;   Cole  v.  Van  Riper,  44  id.  64. 

Notwithstanding  the  act  of  1861,  curtesy  still  existed  in 
this  State,  (Armstrong  v.  Wilson,  60  111.  226,  Wolf  v.  Wolf, 
67  id.  55,)  and  that  act  could  not  operate  to  divest  the  hus- 
band of  a  vested  estate,  either  of  curtesy  or  during  coverture. 
Rose  v.  Sanderson,  supra;  Noble  v.  McFarland,  51  111.  229. 
See,  also,  2  Kent's  Com.  131 ;  Cooley's  Const.  Lim.  360 ; 
Shortall  v.  Hinckley,  31  111.  226 ;  Russell  v.  Rumsey,  35  id. 
362. 

As  to  other  instances  in  which  it  is  held  such  rights  are 
vested,  and  can  not  be  taken  away,  see  McDavid  v.  Adams, 
77  111.  155 ;  Kase  v.  Painter,  77  id.  543 ;  Allmond  v.  Brownell, 
76  id.  536;  Harrer  et  al.  v.  Wallner,  80  id.  197;  Westervelt 
v.  Gregg,  2  Kern.  202. 

The  homestead  having  been  acquired  prior  to  1874,  can 
not  be  claimed  against  heirs  or  devisees.  Eggleston  v.  Eggles- 
ton,  72  111.  24;  Sontag  v.  Schnisseur,  76  id.  541. 

Mr.  Andrew  D.  Duff,  for  the  defendants  in  error : 

A  court  of  equity  had  no  jurisdiction,  ejectment  and  forci- 
ble entry  affording  a  plain  legal  remedy.  The  premises  being 
occupied  adversely,  a  bill  to  remove  a  cloud  from  the  title 
would  not  lie.  Hardin  v.  Jones,  86  111.  313  ;  Gage  v.  Abbott, 
99  id.  366 ;   Oakley  et  al.  v.  Hurlbut,  100  id.  204. 

Moore  was  entitled  to  an  estate  of  homestead.  This  estate, 
when  it  once  attaches,  is  not  lost  by  the  dismemberment  of 
the  family.  Kimble  v.  Willis,  97  111.  494.  His  temporary 
absence  was  not  an  abandonment. 

As  to  the  power  of  the  legislature  to  change  the  law  as  to 
dower,  curtesy,  etc.,  before  it  becomes  absolutely  vested  by 
death,  or  even  to  abolish  such  estates  before  they  are  vested, 
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see  Noel  v.  Ewing,  9  Ind.  37 ;  Strong  v.  Clem,  12  id.  37 ; 
Logan  v.  Walton,  12  id.  629 ;  Sturgis  et  al.  v.  Ewing,  18  111. 
176 ;  Cooley  on  Const.  Lim.  360. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Benjamin  F.  Henson, 
in  the  circuit  court  of  Jackson  county,  against  James  E. 
Moore,  F.  E.  Albright,  A.  E.  Pugh,  and  Win.  S.  Murphy. 
The  bill  prayed  for  an  account,  and  that  the  rights  of  the 
complainant  in  and  to  the  premises  described  in  the  bill  be 
ascertained  and  declared,  and  that  he  be  decreed  to  be  the 
sole  owner  of  the  lands  for  life,  free  from  any  right  or  claim 
of  defendant  James  E.  Moore,  or  any  persons  claiming  under 
him,  and  that  he  and  those  claiming  under  him  be  adjudged 
and  decreed  to  surrender  up  to  complainant  the  possession  of 
the  premises ;  that  the  conveyances  from  Moore  and  Albright 
be  set  aside ;  that  complainant  be  put  in  possession  of  the 
premises ;  that  Moore  be  required  to  account  for  rents  and 
profits,  and  that  complainant  may  have  such  other  and  fur- 
ther relief  as  to  equity  and  good  conscience  shall  appertain, 
and  as  shall  seem  meet.  The  defendants  put  in  an  answer 
to  the  bill,  a  replication  was  filed,  and  a  hearing  had  on  the 
evidence  in  regard  to  the  homestead  rights  of  defendant 
Moore,  and  on  an  agreed  statement  of  facts  as  to  the  other 
matters  alleged  in  the  bill. 

It  appears  from  the  record  that  Minerva  A.  Moore  died 
testate,  August  30,  1877,  seized  of  fifty-six  acres  of  land 
adjoining  the  city  of  Murphy sboro,  in  Jackson  county.  She 
left  surviving  her  a  husband,  James  E.  Moore,  a  brother, 
three  sisters,  and  the  son  of  one  deceased  sister  and  the 
daughter  t}f  another  deceased  sister,  but  no  children  or  de- 
scendants of  children.  About  twenty  acres  of  the  east  half 
of  the  land  was  in  cultivation,  where  was  situated  a  dwelling- 
house,  which  was  occupied  by  the  testatrix  and  her  husband 
at  the  time  of  her  death.     Moore  was  married  to  the  testatrix 
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on  the  31st  day  of  October,  1869,  she  being  then  the  owner 
of  the  premises.  The  east  half  of  the  land  Mrs.  Moore  de- 
vised to  her  brother,  Benjamin  F.  Henson,  for  life,  and  at 
his  death  to  his  children.  The  west  half  of  the  tract  of  land 
she  devised  to  her  nephew,  Benjamin  F.  Morgan,  in  fee.  To 
her  husband  she  devised  one  ton  of  hay,  which  was  in  a  barn 
on  the  premises,  but  no  other  property  whatever.  The  will 
was  admitted  to  probate  October  16,  1877,  and  on  the  27th 
day  of  the  following  month  James  E.  Moore  filed  in  the  pro- 
bate ,court  his  written  renunciation  of  the  will,  and  his  elec- 
tion to  take  under  the  statute.  It  also  appears  that  at  the 
time  of  the  death  of  Mrs.  Moore,  complainant  was  in  the  pos- 
session of  the  premises  under  an  unexpired  lease  ;  that  Moore, 
in  October,  1877,  recovered  a  judgment  before  a  justice  of 
the  peace,  against  complainant,  for  possession  of  the  prem- 
ises ;  that  an  appeal  was  taken,  but  Moore,  under  a  statute 
then  in  force,  obtained  a  writ  of  possession,  and  was  put  in 
the  possession  of  the  premises. 

It  is  claimed  by  plaintiff  in  error  that  as  the  homestead 
was  acquired  prior  to  the  act  of  1874,  which  exempts  a  home- 
stead from  the  laws  of  descent  and  devise,  the  husband 
could  not  claim  an  estate  of  homestead  in  the  property.  We 
do  not  regard  it  as  a  material  question  when  the  property 
became  a  homestead.  The  husband's  homestead  rights  must 
be  determined  by  the  law  in  force  at  the  death  of  the  wife. 
The  first  section  of  the  Homestead  act  in  force  at  that  time, 
in  express  terms  exempts  the,  homestead  from  the  laws  of 
conveyance,  descent  and  devise.  Under  this  statute,  which 
must  control,  the  wife  had  no  power  to  devise  the  homestead 
to  another,  and  thus  deprive  the  husband  of  that  estate. 

It  is  also  said  the  husband  had  abandoned  the  homestead 
before  the  death  of  the  wife.  It  is  true  the  evidence  shows 
that  some  difficulty  arose  between  the  husband  and  wife, 
prior  to  her  death,  in  consequence  of  which  he  was  absent 
for  a  short  time,  but  he  returned  after  his  wife  was  taken 
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sick,  and  was  living  with  her  on  the  property  when  she  died. 
We  do  not  think  this  temporary  absence  would  deprive  him 
of  any  right  which  the  statute  gives  him.  There  was,  in  our 
judgment,  no  such  abandonment  of  the  homestead  as  would 
preclude  him  from  claiming  the  estate. 

On  the  trial  of  the  cause  the  court  held  that  James  E. 
Moore  was  entitled  to  dower  in  the  lands  owned  by  the  wife 
at  the  time  of  her  death,  and  having  renounced  the  pro- 
visions of  the  will,  under  section  12  of  the  Dower  act  he  was 
entitled  to  one-half  of  the  lands  in  fee.  This  decision  is 
claimed  to  be  erroneous.  Mrs.  Moore  owned  the  lands  at 
the  time  she  was  married,  in  1869,  and  it  is  true  that  under 
the  statute  then  in  force  the  husband  was  not  entitled  to 
dower  in  the  wife's  real  estate,  and  had  she  died  without  any 
change  in  the  statute  he  could  not  claim  dower  in  her  lands. 
But  section  1  of  the  Dower  act  declares  that  the  estate  of 
curtesy  is  abolished,  and  the  surviving  husband  and  wife 
shall  be  endowed  of  the  third  part  of  all  the  lands  whereof 
the  deceased  husband  or  wife  was  seized  of  an  estate  of  in- 
heritance at  any  time  during  the  marriage,  unless  the  same 
shall  have  been  relinquished  in  a  legal  form.  Section  12  of 
the  same  act  declares :  "If  a  husband  or  wife  die  testate, 
leaving  no  child  or  descendants  of  a  child,  the  surviving  hus- 
band or  wife  may,  if  he  or  she  elect,  have,  in  lieu  of  dower, 
*  *  *  one-half  of  all  the  real  and  personal  estate"  which 
shall  remain  after  the  payment  of  debts. 

Had  Moore,  by  the  marriage,  acquired  any  vested  estate 
in  the  lands  of  his  wife,  it  may  be  that  the  legislature  could 
not  have  deprived  him  of  that  estate ;  but  such  was  not  the 
case,  nor  is  that  the  question  presented  by  this  record.  The 
question  is,  whether  the  legislature  had  the  power  to  so 
change  the  law  as  to  invest  the  husband  or  wife  with  an 
estate  or  interest  in  lands  which  they  did  not  possess  at  the 
time  of  marriage, — or,  in  other  words,  has  the  legislature  no 
power  to  regulate  curtesy,  inchoate  dower,  or  any  mere  ex- 
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pectant  interest,  except  as  to  lands  acquired  and  marriages 
solemnized  after  the  law  is  enacted.  The  statute  to-day  pro- 
vides, that  where  a  person  dies  intestate,  seized  of  lands,  the 
same  shall  descend  to  his  children  in  equal  parts.  Suppose 
that  A  has  one  thousand  acres  of  land,  and  five  children, 
under  the  statute,  should  he  now  die,  the  lands  would 
descend  in  equal  parts  to  all  the  children.  But  the  legisla- 
ture has  the  power  to  provide,  at  its  next  session,  that  the 
fee  of  these  lands  shall  descend  to  the  wife  of  A,  and  thus 
deprive  the  children  of  any.  right  that  they  may  now  have  in 
expectancy  to  these  lands.  The  right  of  dower  which  a  wife 
may  have  in  the  estate  of  the  husband  before  his  death,  is 
one  which  may  be  changed  in  such  manner  as  the  legislature 
may  think  for  the  best  interests  of  the  people.  It  may  be 
entirely  abolished,  or  it  may  be  enlarged.  The  same  is  true 
in  regard  to  the  dower  rights  of  a  husband  in  his  wife's 
lands.  It  is  always  subject  to  legislative  change  until  it 
becomes  a  vested  estate, — that  is,  until  the  wife  or  husband 
dies, — then  the  land  passes  according  to  the  law  then  in  force, 
and  any  change  afterwards  made  in  the  law  can  not  have 
any  bearing  on  the  rights  of  the  parties.  As  was  held  in 
Sturgis  v.  Eiving,  18  111.  176 :  "A  party  who  acquires  prop- 
erty does  not  acquire  with  it  the  right  to  devise  such  property 
according  to  the  law  as  it  exists  at  the  time  he  acquires  it. 
Wills  and  testaments,  rights  of  inheritance  and  succession, 
are  all  of  them  creatures  of  the  civil  or  municipal  law,  and 
the  law  relating  to  or  regulating  any  of  them  may  be  changed 
at  the  will  of  the  legislature.  But  no  change  in  the  law 
made  after  the  death  of  the  testator  or  intestate  will  affect 
rights  which  became  vested  in  the  devisee,  heir  or  represent- 
ative by  such  death." 

Cooley,  in  his  work  on  Constitutional  Limitations,  (10th 
ed.)  447,  in  discussing  the  husband's  right  as  tenant  by  the 
curtesy  initiate,  says:  "While  this  right  remains  in  expect- 
ancy, merely, — that  is  to  say,  until  it  becomes  initiate, — the 
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legislature  must  have  full  right  to  modify,  or  even  abolish  it. 
And  the  same  rule  will  apply  to  the  case  of  dower,  though 
the  difference  in  the  requisites  of  the  two  estates  is  such 
that  the  inchoate  right  to  dower  does  not  become  property, 
or  anything  more  than  a  mere  expectancy,  at  any  time  be- 
fore it  is  consummated  by  the  husband's  death.  In  neither 
of  these  cases  does  the  marriage  alone  give  a  vested  right, — 
it  gives  only  a  capacity  to  acquire  a, right.  The  same  remark 
may  be  made  regarding  the  husband's  expectant  interest  in 
the  after-acquired  personalty  of  the  wife.  It  is  subject  to 
any  changes  in  the  law  made  before  his  right  becomes  vested 
by  the  acquisition."  On  page  445  it  is  also  said:  "And  it 
is  because  a  mere  expectation  of  property  in  the  future  is  not 
considered  a  vested  right,  that  the  rules  of  descent  are  held 
subject  to  change  in  their  application  to  all  estates  not 
already  passed  to  the  heir  by  the  death  of  the  owner." 

Under  the  statute,  we  think  there  can  be  no  doubt  that 
James  E.  Moore  was  entitled  to  dower  in  his  wife's  lands, 
and  having  renounced  the  provisions  of  the  will  in  the  mode 
provided  by  law,  and  having  elected  to  take  under  the  statute, 
he  became  seized  in  fee  of  an  equal  undivided  one-half  of  the 
lands  owned  by  the  wife  at  the  time  she  died. 

The  court,  however,  on  the  hearing,  dismissed  the  bill,  and 
it  is  contended  by  complainant,  conceding  that  Moore  was 
entitled  to  an  undivided  half  of  the  premises,  a  decree  should 
have  been  rendered  settling  the  rights  of  the  parties.  It  ap- 
pears that  Moore  and  his  grantee  had  for  several  years  been 
in  possession  of  the  premises,  and  had  received  all  of  the 
rents.  One  object  of  the  bill  was  to  require  an  account,  and 
it  is  a  clear  proposition  that  equity  has  jurisdiction  in  actions 
between  co-tenants  for  an  accounting.  (Story's  Eq.  Jur.  sec. 
466.)  We  are  of  opinion  that  the  bill  should  have  been 
retained,  and  an  account  stated  between  the  parties,  and  as 
all  the  facts  relating  to  the  title  to  the  lands  were  before  the 
court,  no  good  reason  is  perceived  why  the  bill  should  not 
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have  been  amended,  and  a  partition  of  the  lands  decreed. 
Equity  and  justice  would  seem  to  require  that  the  rights  of 
all  the  parties  should  be  settled  in  the  proceeding,  without 
requiring  the  complainant  to  commence  a  new  suit. 

We  are  therefore  of  opinion  that  equity  requires  that  the 
decree  should  be  reversed,  and  the  cause  remanded,  with 
leave  to  the  complainant  to  amend  his  bill,  making  Benjamin 
T.  Morgan,  to  whom  the  west  half  of  the  premises  was 
devised,  a  defendant,  and  for  such  other  and  further  amend- 
ment as  will  authorize  a  decree  of  partition  of  the  premises 
between  the  different  owners,  as  their  rights  may  appear  from 

the  evidence. 

Decree  reversed. 


Bridget  Burns 

v. 

Thomas  Middleton  et  al. 

Filed  at  ML  Vernon  September  29,  1882. 

1.  Evidence — relevancy — to  contradict  matters  admitted  by  the  plead- 
ings. Where  a  bill  in  chancery  seeks  to  avoid  a  sale  under  a  deed  of  trust, 
on  the  ground  that  $357  was  fraudulently,  and  without  consideration,  added 
to  the  sum  really  due,  and  included  in  the  note,  evidence  as  to  the  transac- 
tions of  the  parties,  and  their  dealings  prior  to  the  giving  of  the  note,  is 
irrelevant,  and  will  not  be  considered.  What  a  party  admits  or  alleges  in 
his  pleading  can  not  be  gainsaid  by  him. 

2.  Settlement — receipt  as  evidence  thereof.  Where  the  owner  of  a 
house  and  lot  took  from  a  party  who  had  been  collecting  rents  for  her,  and 
making  payments  in  her  behalf,  the  vouchers  for  payments  and  statements 
of  receipts,  agreeing  to  send  a  receipt  in  return  for  them,  and  did  send  him 
by  mail  a  paper  acknowledging  that  "all  money  due  us  as  rent  for  our  real 
estate  in,  etc.,  to  the  24th  of  October,  1872,  except  $50,  which  is  to  be  applied 
on  our  note  to  him,"  has  been  received,  and  further  reciting:  "This  is  given 
as  a  receipt  in  full  of  all  claims,  demands  or  sums  of  money  which  we  had 
against"  him  prior  to  October  24,  1872, — it  was  held,  that  this  should  be  taken 
as  evidence  of  an  adjustment  of  all  counter  claims  of  such  party  and  her 
husband  up  to  that  time. 
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3.  Trustee's  sale — grounds  for  setting  aside.  A  sale  of  property 
under  a  deed  of  trust  for  a  less  sum  than  the  indebtedness  secured,  will  not 
be  set  aside  because  the  holder  of  the  indebtedness,  in  crediting  the  amount 
of  rents  collected  by  him  of  tenants  of  the  mortgaged  property,  allowed  no 
interest  on  the  rents  so  received.  Any  proper  claim  for  such  interest  will  go 
in  reduction  of  the  unpaid  balance  of  the  debt  secured.  Nor  will  the  fact 
that  the  property  is  sold  for  an  inadequate  price  afford  any  ground  to  avoid 
the  sale. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  C.  F.  Noetling,  Mr.  E.  A.  Halbert,  and  Mr.  F.  A. 
McConaughy,  for  the  appellant : 

While  the  mere  fact  of  inadequacy  of  price  may  not  justify 
the  setting  aside  of  a  trustee's  sale,  yet  this  may  he  consid- 
ered with  other  grounds,  such  as  fraud  and  oppression,  as 
shown  in  this  case.  In  cases  involving  complicated  accounts, 
running  over  a  period  of  years,  involving  large  amounts,  a 
reference  should  be  made  to  the  master  to  state  the  account, 
and  it  is  error  not  to  do  so.  Mosier  v.  Norton,  83  111.  519 ; 
Stewart  v.  Kirk,  69  id.  509. 

This  case  is  one  of  unusual  hardship  and  oppression, 
appealing  strongly  to  the  conscience  of  the  chancellor,  and 
should  be  reversed,  so  that  the  rights  of  the  parties  may  be 
determined  and  properly  adjusted. 

Messrs.  Irwin  &  Springer,  and  Mr.  Levi  Davis,  Jr.,  for  the 
appellees : 

There  is  no  proof  of  usury.  As  to  reserving  more  than  the 
legal  rate  of  interest  after  the  maturity  of  a  note,  see  Pike  v. 
Crist,  62  111.  461;  Wilday  v.  Morrison,  66  id.  542;  Witherow 
v.  Briggs,  67  id.  96 ;  Laivrence  v.  Cowles,  13  id.  579 ;  Bishop, 
etc.  v.  Edgerton,  26  id.  55  ;  Davis  v.  Rider,  53  id.  418  ;  Downey 
v.  Beach,  78  id.  53. 

A  strong  presumption  arises  that  a  settlement  of  accounts 
between  parties  embraces  all  the  items  each  has  against  the 
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other  that  are  due.  Straubher  v.  Mohler,  80  111.  21 ;  Niles  v. 
Hammond,  80  id.  396.  See  further,  as  to  force  and  effect  of 
settlements,  American  Ins.  Co.  v.  Crawford,  89  111.  62  ;  Stempel 
v.  Thomas,  89  id.  146 ;  Kellogg  v.  Moore,  97  id.  282 ;  Conlin 
v.  Carter,  93  id.  536. 

Where  a  person  applies  to  equity  for  relief  against  usurious 
contracts,  he  must  tender  or  offer  to  pay  the  principal,  and 
legal  interest.      Tooke  et  ux.  v.  Newman  et  al.  75  111.  215. 

Inadequacy  of  price,  even  to  the  extent  of  one-third  the 
value  of  the  property,  will  not  avoid  the  sale.  Wild  et  al.  v. 
Rees,  48  111.  429 ;  Booker  v.  Anderson,  35  id.  67 ;  Waterman 
v.  Spaulding  et  al.  51  id.  426. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  March  18,  1870,  John  Burns  executed  his  promissory 
note  to  Thomas  Middleton,  for  $5950,  payable  six  months 
after  date,  with  twelve  and  a  half  per  cent  per  annum  inter- 
est, if  not  paid  at  maturity,  to  secure  the  payment  of  which, 
Bridget  Burns,  the  wife  of  said  John,  executed  to  Charles  P. 
Wise,  as  trustee,  her  deed  of  trust  of  certain  real  estate  in 
the  city  of  Alton.  On  September  20,  1873,  Wise,  the  trustee, 
sold  the  property  under  the  trust  deed,  for  $5500,  Middleton, 
the  beneficiary,  becoming  the  purchaser.  About  two  and 
one-half  years  after  said  sale  Bridget  Burns  filed  her  bill  in 
chancery  in  this  case  to  set  aside  the  sale,  and  for  an  account- 
ing, the  bill  in  substance  alleging  that  the  sum  of  $357.95 
was  included  in  said  note  fraudulently,  and  without  any  con- 
sideration;  that  June  2,  1873,  Middleton  demanded  payment 
of  the  note,  and  thereupon  complainant  made  arrangement 
to  sell  a  portion  of  the  property  embraced  in  the  deed  of  trust 
for  $5000 ;  that  the  amount  at  that  time  due  Middleton  on 
the  note  did  not  exceed  that  sum,  and  that  complainant  then 
offered  her  check  for  that  amount  to  Middleton,  which  he 
fraudulently  refused  to  accept,  in  order  that  he  might  obtain 
the  property  at  much  less  than  its  value  ;  that  under  authority 
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from  complainant,  Middleton  had  received  the  rents  of  the 
premises,  and  that  they  amounted  to  enough  to  pay  the  note ; 
that  he  fraudulently  suffered  the  property  to  remain  unoccu- 
pied, to  complainant's  loss  of  $1500,  and  that  the  property 
at  the  time  of  the  sale  was  worth  $9000.  The  circuit  court, 
on  final  hearing,  dismissed  the  bill,  and  complainant  ap- 
pealed. 

The  note  in  question,  of  March  18,  1870,  was  given  in  part 
in  renewal  of  a  previous  one,  and  the  proofs  taken  in  the 
case  have  gone  into  antecedent  transactions  of  the  parties  in 
the  making  of  notes  and  deeds  of  trust,  commencing  in  Octo- 
ber, 1867,  as  tending  to  show  what  was  the  amount  due  from 
Burns  on  March  18,  1870.  But  this  is  irrelevant  under  the 
pleadings,  and  we  shall  give  no  consideration  to  such  prior 
transactions.  The  bill  alleges  that  on  March  18,  1870,  John 
Burns  was  indebted  to  Middleton  in  the  sum  of  $5562.05, 
and  that  to  evidence  the  same  the  latter  took  a  new  note, 
and  that  $357.95  was  added  to  such  sum,  and  included  in 
the  note  fraudulently,  and  without  any  consideration.  The 
then  indebtedness  is  admitted  by  the  bill  to  be  $5562.05,  and 
it  can  not  be  gainsaid.  The  only  objection  the  bill  makes  to 
the  note  in  question,  as  originally  given,  is  the  inclusion  in  it 
of  the  added  sum  of  $357.95.  The  evidence  fails  to  sustain 
the  allegation  of  the  bill  in  regard  to  this  item,  but  on  the 
contrary,  it  satisfactorily  shows  that  there  was  an  additional 
advance  made  of  this  sum  at  the  time  of  the  giving  of  the  note. 

All  that  appears  as  to  the  offer  and  refusal  of  a  check  for 
$5000,  which  is  complained  of  in  the  bill,  is,  that  the  propo- 
sition was  made  to  Middleton  that  he  should  accept  that,  and 
release  a  portion  of  the  property,  which  the  latter  refused  to 
do,  not  deeming  the  remaining  portion  sufficient  security  for 
the  residue  of  his  debt.  That  there  was  no  more  than  $5000 
then  due  on  the  note,  appears  only  from  the  testimony  of 
complainant  and  her  husband,  which  is  fully  contradicted  by 
that  of  Middleton  and  Wise.     Some  insurance  money  and 
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rents  were  received  by  Middleton,  but  these  were  accounted 
for  and  credited  on  the  note,  as  Middleton  testifies,  and  Wise 
testifies  to  the  admission  of  Burns,  at  the  time  the  property 
was  first  advertised  to  be  sold,  in  June,  1873,  that  the  amount 
which  Middleton  claimed  to  be  due  upon  the  note  was  correct. 
The  only  evidence  to  the  contrary  is  that  of  Mrs.  Burns  and 
her  husband.  The  testimony  of  Middleton  and  Wise  is  cor- 
roborated by  documentary  evidence  in  the  case. 

It  appears  that  Middleton  and  Mrs.  Burns  had  a  settlement 
on  October  24,  1872,  after  which  she  took  the  vouchers  for 
payments  and  statements  of  receipts  home  with  her,  promis- 
ing to  send  a  receipt  in  return  for  them.  This  she  did,  send- 
ing to  Middleton  by  mail  a  paper  acknowledging  that  "all 
money  due  us  (the  Burns')  as  rent  from  our  real  estate  in 
the  city  of  Alton,  to  the  24th  of  October,  1872,  except  $50, 
which  is  to  be  applied  on  our  note  to  him, "  has  been  received, 
and  further  reciting :  "This  is  given  as  a  receipt  in  full  of  all 
claims,  demands  or  sums  of  money  which  we  had  against  the 
said  Middleton  prior  to  the  24th  day  of  October,  1872." 
This  should  be  taken  as  an  adjustment  of  all  counter  claims 
of  the  Burns'  up  to  that  time.  Since  then  Middleton  renders 
a  detailed  statement  of  all  receipts  of  rent  and  disbursements, 
and  of  the  application  of  the  balance  upon  the  note,  which 
is  not  controverted,  except  in  the  respect  of  there  being  no 
allowance  of  interest  on  rents  received.  Any  proper  claim 
on  this  account  will  go  in  reduction  of  the  unpaid  balance  of 
the  note,  which  is  largely  in  excess  of  any  such  claim  of  inter- 
est on  rents.  It  is  no  ground  for  setting  aside  the  sale,  nor 
does  the  inadequacy  of  the  price  at  which  the  property  was 
sold  afford  such  ground.  The  evidence  fails  to  show  that 
Middleton  had  the  renting  of  the  premises,  so  as  to  make 
him  chargeable  for  any  loss  of  rent  because  of  the  property 
not  being  rented.  It  shows  that  the  rents  were  collected 
by  Middleton,  and  that  the  renting  of  the  premises  was  by 
Burns. 
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Not  finding  there  to  be  any  preponderance  of  evidence  in 
support  of  the  allegations  of  the  bill,  we  think  the  decree  of 
the  circuit  court  dismissing  the  bill  was  correct,  and  the 
decree  will  be  affirmed. 

Decree  affirmed. 


Mary  Smiley 

v. 
George  Fries. 


Filed  at  ML  Vernon  September  29,  1882. 

1.  Description  of  land  in  a  deed — sufficiency.  Any  description  of  land 
in  a  deed  by  which  the  property  may  be  identified  by  a  competent  surveyor, 
with  reasonable  certainty,  either  with  or  without  the  aid  of  extrinsic  evidence, 
is  sufficient. 

2.  A  deed  for  real  estate  conveyed  a  number  of  lots  in  the  town  of  Athens, 
St  Clair  county,  Illinois,  referring  to. the  plat  of  that  town,  and  purported  to 
convey  another  tract,  described  as,  "also  another  piece  or  parcel  of  land, 
being  all  that  part  of  the  north-west  quarter  of  the  south-west  quarter  of 
section  27,  lying  out  of  the  town,  containing,"  etc:  Held,  that  the  description 
of  the  latter  tract,  taken  by  itself,  was  not  sufficient  in  certainty,  but  that  the 
word  "town,"  meant  the  town  of  Athens,  the  plat  of  which  is  a  fixed  monu- 
ment, from  which  the  location  of  the  tract  may  be  found  with  precision,  and 
hence  the  description  was  sufficient. 

3.  Delivery  of  a  deed — presumption  as  to  time.  In  the  absence  of 
other  proof,  the  delivery  of  a  deed  will  be  presumed  to  have  been  on  the  day 
it  bears  date,  and  the  subsequent  date  of  the  certificate  of  acknowledgment 
alone  can  not  overcome  this  presumption. 

4.  Deed — correcting  mistake  by  memorandum  at  the  bottom.  To  a  deed 
purporting  to  have  been  executed  on  June  12,  1837,  was  appended  a  memo- 
randum, to  the  left  of  and  below  the  signatures  of  the  grantees:  "Interlined, 
altered  and  scratched  out  before  signed,  Belleville,  June  the  twelfth,  eighteen 
hundred  and  thirty-eight. "  It  was  not  stated  by  whom  this  was  made,  nor 
was  it  shown,  except  by  the  mere  inference  to  be  drawn  from  the  date,  that 
it  was  made  when  the  deed  was  signed:  Held,  that  such  entry  alone  was  not 
sufficient  to  show  there  was  a  mistake  in  the  date  of  the  deed. 

5.  Covenants  for  title — effect  of  outstanding  title  in  grantee.  Where 
the  holder  of  the  undivided  three -fourths  of  a  tract  of  land  conveys  the 
entire  estate  therein,  by  warranty  deed,  to  the  owner  of  the  undivided  one- 
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fourth  part,  the  covenants  of  the  grantor  are  not  broken  by  reason  of  the  out- 
standing title  in  his  grantee  at  the  time  the  deed  was  made,  and  the  grantee 
can  maintain  no  action  on  such  covenants. 

6.  Inuring  of  title  subsequently  acquired  by  grantor.  A  subse- 
quently acquired  title  of  a  grantor  inures  to  the  benefit  of  his  grantee  by  way 
of  estoppel,  to  avoid  circuity  of  action,  and  where  there  is  no  liability  on  the 
covenants  of  the  grantor's  deed  there  is  no  foundation  for  the  estoppel,  and 
a  title  subsequently  acquired  from  his  grantee  will  not  inure  to  such  grantee, 
and  thereby  make  his  deed  inoperative. 

7.  Title — interchange  of  conveyances.  A  and  B  owned  land  in  com- 
mon, or  as  partners,  the  first  the  undivided  three-fourths  thereof,  and  the 
latter  the  other  undivided  fourth.  A  conveyed  by  warranty  deed  to  B,  the 
whole  title,  and  B  afterward  conveyed  to  A  the  undivided  one-fourth  of 
the  same:  Held,  that  by  these  deeds  each  party  conveyed  to  the  other  the 
interest  he  held  at  the  time  in  the  land,  thus  exchanging  places,  and  that  B 
did  not  own  the  entire  estate,  but  only  one-fourth  thereof. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  C.  Kueffner,  for  the  appellant : 
The  deeds  between  the  tenants  in  common,  Pensoneau  and 
Kraft,  having  been  executed,  acknowledged,  and  filed  for 
record,  at  the  same  time,  must  be  construed  together  as  one 
entire  transaction.  Kruse  v.  Prindle,  8  Or.  158 ;  White  v. 
Breson,  14  Ohio  St.  339  ;  Thompson  v.  McClenachan,  25  Miss. 
(S.  &  M.)  110. 

If  A,  being  the  owner  of  a  piece  of  land,  conveys  it  to  B, 
and  B  simultaneously,  by  warranty  deed,  conveys  it  back  to 
him,  the  title  will  remain  unchanged.  This  view  is  strength- 
ened by  the  consideration  that  Pensoneau  undertook,  by 
warranty  deed,  to  convey  the  whole  of  this  estate,  when 
the  evidence  shows  he  owned  only  three-fourths.  Any  title 
acquired  by  him^  subsequently  must  inure  in  favor  of  his 
grantee,  and  those  claiming  under  him. 

Messrs.  Hay  &  Knispel,  for  the  appellee : 
The  deed  to  Kraft  was  improperly  admitted,  as  it  fails  to 
describe  the  land  with  sufficient  certainty.     The  description 
27—104  III. 
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is:  "That  part  of  the  north-west  quarter,  etc.,  lying  outside 
of  the  town,  containing  34 j8^  acres."  This  conveyance  is 
void.     Carter  v.  Barnes,  26  111.  454. 

When  there  is  no  priority  of  registry,  the  deed  oldest  in 
date  takes  preference,  and  the  date  of  the  deed  is  prima  facie 
evidence  of  the  time  of  its  execution.  Meek  v.  Fowler,  14 
Ark.  29 ;  Costigan  v.  Gould,  5  Denio,  290 ;  Noakes  v.  Martin, 
15  111.  118;  Deininger  v.  McConnel,  41  id.  227. 

Where  an  acknowledgment  bears  date  subsequent  to  that 
of  the  execution  'of  the  deed,  it  does  not  rebut  the  presump- 
tion that  the  deed  was  delivered  on  the  day  it  bears  date. 
Deininger  v.  McConnel,  41  111.  227  ;  Darst  v.  Bates,  51  id.  439. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  brought  ejectment,  against  appellee,  in  the  court 
below,  for  a  piece  of  land,  particularly  described  in  the  dec- 
laration, and  recovered  a  judgment  only  for  the  undivided 
three-fourths  thereof.  The  sole  controversy  is  in  reference 
to  the  construction  of  two  deeds  affecting  the  land — one  by 
Pensoneau  to  Kraft,  and  the  other  by  Kraft  to  Pensoneau. 

A  cross-error  assigned  by  appellee  in  reference  to  the 
description  of  the  property  conveyed  by  the  deed  of  Penso- 
neau to  Kraft,  first  demands  our  attention.  It  is  contended 
the  description  in  that  deed  is  too  indefinite  and  uncertain  to 
convey  the  property  in  dispute,  or  any  interest  therein.  The 
part  of  the  description  commented  on  is  as  follows :  "Also 
another  piece  or  parcel  of  land,  being  all  that  part  of  the 
north-west  quarter  of  the  south-west  quarter  of  section  27, 
lying  outside  of  the  town,  containing  34^^  of  an  acre." 
Taken  by  itself,  undoubtedly,  this  is  not  sufficient.  But  the 
clear  implication 'from  the  use  of  the  words  "the  town,"  is, 
that  some  particular  town,  before  referred  to,  is  meant ;  and 
referring  in  the  description  to  property  previously  described, 
we  find  a  large  number  of  lots  in  the  "town  of  Athens, 
St.  Clair  county,  State  of  Illinois, "  described,  and  the  plat  of 


1882.]  Smiley  v.  Fries.  419 

Opinion  of  the  Court. 

that  town  referred  to  as  a  fixed  monument.  The  word  "town" 
does  not  otherwise  occur.  So  we  know,  to  a  moral  certainty, 
that  "that  part  of  the  north-west  quarter  of  the  south-west 
quarter  of  section  27,  lying  outside  of  the  town, "  means  out- 
side of  the  town  of  Athens,  in  St.  Clair  county.  The  town 
plat  is  a  fixed  monument,  and  any  surveyor,  by  going  to  it, 
can  fix,  with  precision,  the  location  of  this  property.  This 
court  has  ruled  that  any  description  by  which  the  property 
might  be  identified  by  a  competent  surveyor  with  reasonable 
certainty,  either  with  or  without  the  aid  of  extrinsic  evidence, 
is  sufficient.  Colcord  v.  Alexander,  67  111.  581 ;  Chicago  Dock 
and  Canal  Co.  v.  Kinzie,  93  id.  415;  Fowler  v.  The  People, 
id.  116. 

The  deed  from  Pensoneau  to  Kraft  is  a  warranty  deed, 
bears  date  June  12,  1837,  and  conveys  the  whole  title.  The 
deed  from  Kraft  to  Pensoneau  is  a  warranty  deed,  also,  bears 
date  June  10,  1838,  and  conveys  the  undivided  one-fourth. 
Both  deeds  were  acknowleged  October  30,  1838.  The  deliv- 
ery of  the  deed  will  be  presumed  to  have  been  on  the  day  it 
bears  date,  and  in  the  absence  of  other  proof  the  subsequent 
date  of  the  certificate  of  acknowledgment  can  not  overcome 
this  presumption.  Deininger  v.  McConnel,  41  111.  227  ;  Jayne 
v.  Gregg,  42  id.  413;  Blake  v.  Fash,  44  id.  302;  Hardin  v. 
Osborn,  60  id.  93 ;  Hardin  v.  Crate,  78  id.  533. 

On  the  face  of  the  deeds,  therefore,  the  presumption  is  the 
deed  from  Pensoneau  to  Kraft  is  the  elder. 

But  counsel  insist  the  year  1837,  in  the  deed  of  Pensoneau 
to^Kraft,  was  a  mistake, — that  the  year  in  which  that  deed 
was  executed  was  1838, — and  this,  he  insists,  is  shown  by  a 
memorandum  to  the  left  of,  and  below,  the  signatures  of  the 
parties,  running  thus :  "Interlined,  altered  and  scratched 
out  before  signed — Belleville,  June  the  twelfth,  eighteen  hun- 
dred and  thirty-eight."  By  whom  this  was  made  is  not 
stated,  nor  is  it  shown,  except  by  the  mere  inference  to  be 
drawn  from  the  date,  that  it  was  made  when  the  deed  was 
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signed.  Its  position  with  reference  to  the  signatures  of  the 
parties  tends  rather  to  prove  that  it  was  made  subsequent  to 
the  signing  of  the  deed.  We  can  not  regard  it  as  sufficient, 
alone,  to  show  there  was  a  mistake  in  the  date  of  the  deed. 

But  counsel  insists  these  deeds  were  executed  as  parts 
of  one  and  the  same  transaction,  between  the  same  parties, 
and  to  effect  a  single  purpose,  and  being  so  executed,  they 
should  be  read  and  construed  together.  For  the  purpose  of 
proving  they  were  so  executed,  Kraft  was  called  as  a  witness, 
and  he  testified  that  he  and  Pensoneau  had  been  in  partner- 
ship, and  were  tenants  in  common  of  the  real  estate  described 
in  the  two  deeds ;  that  these  deeds  were  prepared  to  dissolve 
and  close  up  the  partnership  and  to  make  partition  of  the 
realty,  but  on  account  of  the  sickness  of  witness  there  was 
considerable  delay  about  executing  them  after  they  had  been 
prepared,  and  that  they  finally  executed  and  delivered  them 
as  a  part  of  one  transaction,  to  effect  a  partition  of  said  real 
estate.  He  admits  that  his  memory  is  not  very  clear,  but 
says  that  is  his  best  recollection.  If  the  construction  con- 
tended for  by  counsel  for  appellant  is  correct,  the  deed  of 
Kraft  to  Pensoneau,  as  respects  this  property,  is  simply  a 
nullity, — and  so,  also,  is  so  much  of  Pensoneau's  deed  to 
Kraft  as  assumes  to  convey  more  than  three-fourths  of  the 
title, — because,  according  to  his  view,  the  grants  were  instan- 
taneous ;  and  as  to  the  one-fourth  in  Kraft,  they  neutralized 
each  other.  It  is  not  to  be  presumed  the  parties  intended  so 
useless  and  absurd  a  proceeding,  and  there  is  nothing  in 
Kraft's  evidence  tending  to  show  that  they  did  so  intend. 
The  covenants  in  Pensoneau's  deed  were  not  broken  by  rea- 
son of  the  outstanding  title  to  one-fourth  in  Kraft,  at  the 
time  the  deed  was  made,  and  he  could  maintain  no  action  on 
that  account.  Beebe  v.  Swartwout,  3  Gilm.  178 ;  Furness  v. 
Williams,  Admr.  11  111.  240. 

There  are,  therefore,  two  reasons  why  no  title  conveyed  to 
Pensoneau  by  the  deed  of  Kraft  could  inure  to  the  benefit  of 
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the  title  conveyed  by  Pensoneau  to  Kraft :  First,  such  inur- 
ing is  by  way  of  estoppel,  for  the  purpose  of  avoiding  circuity 
of  action;  but  since  there  could  be  no  circuity  of  action 
here,- — there  being  no  liability  on  the  covenants, — there  is  no 
foundation  for  the  estoppel.  (Gochenour  v.  Mowry,  33  111. 
331 ;  Jones  v.  King,  25  id.  383.)  Secondly,  the  title  which 
will  inure  is  a  title  acquired  subsequently.  If  we  shall  con- 
strue both  grants  so  as  to  give  effect,  we  must  necessarily 
hold  the  deed  of  Pensoneau  to  Kraft  conveyed  what  he  had 
to  convey,  namely,  three-fourths,  and  the  deed  of  Kraft  to 
Pensoneau  conveyed  what  he  had  to  convey,  namely,  one- 
fourth,  the  parties  thus  just  swapping  places.  It  is  true  this 
might  have  been  more  easily  done  by  a  deed  of  one-half  from 
Pensoneau  to  Kraft ;  but  it  is  done  the  other  way,  and  effect 
is  thereby  given  to  both  grants,  while  to  hold  Pensoneau  con- 
veyed to  Kraft  the  whole,  and  took  nothing  himself,  is  to  hold 
Kraft's  deed  to  Pensoneau  accomplished  nothing  whatever. 
In  either  view,  therefore,  the  judgment  below  is  right,  and 
must  be  affirmed. 

Judgment  affirmed. 


Christopher  C.  Miller  et  al. 

v. 

Fannie  McMannis  et  al. 

Filed  at  Mt.  Vernon  September  29,  1882. 

1.  Error— as  affecting  jurisdiction.  Where  the  court  acquires  juris- 
diction in  respect  to  lands  in  a  suit  for  partition,  and  to  assign  dower,  it  will 
not  be  deprived  of  it  by  any  error  in  the  proceedings,  or  by  any  mistake  made 
in  the  description  of  the  lands  set  off  as  dower.  Such  mistake  is  a  mere 
error  affecting  the  dowress  alone,  and  will  not  affect  the  validity  of  the  decree 
under  which  the  lands  are  sold  under  the  proceeding  for  partition. 

2.  Decree  in  partition — as  to  certainty  in  finding  interests  of  the 
parties.  On  a  bill  for  partition  and  for  the  assignment  of  dower,  the  court 
in  its  decree  found  that  the  ancestor  died  intestate,  leaving  A,  his  widow, 
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and  the  other  complainants  and  defendants,  seven  in  number,  who  were 
named,  his  children  and  only  heirs,  and  also  died  seized  of  the  lands  de- 
scribed in  the  decree,  and  that  no  other  persons  had  any  interest  in  such 
lands,  and  then  ordered,  adjudged  and  decreed  "that  partition  be  made  of 
said  real  estate  among  the  several  parties  to  this  suit,  equally,  according  to 
their  respective  shares:"  Held,  that,  taken  in  connection  with  the  law,  the 
finding  of  the  respective  interests  of  the  parties  was  sufficiently  certain. 

3.  The  finding  in  the  decree  that  the  deceased  owner  left  a  widow,  shows 
that  she  is  entitled  under  the  statute  to  one-third  of  the  lands  for  life,  and  a 
finding  that  there  were  seven,  and  only  seven,  heirs  of  the  deceased,  entitles 
each  under  the  statute  to  one-seventh  of  the  lands, — in  other  words,  to  an 
equal  division  among  them.  Had  the  parties  derived  title  by  deed,  or  under 
a  will,  it  might  have  been  necessary  for  the  decree  to  have  defined  the  inter- 
est of  each  specifically. 

4.  Same — certainty  as  to  lands  ordered  sold.  A  decree  was  entered  for 
the  partition  of  certain  lands  described,  and  the  assignment  of  a  widow's 
dower  therein,  and  appointing  commissioners  to  set  off  the  dower  and  divide 
the  lands,  who,  after  assigning  the  dower,  reported  that  the  balance  of  the 
lands  could  not  be  divided  without  manifest  prejudice,  etc.  The  court,  after 
approving  this  report,  decreed  that  "the  balance  of  said  real  estate  not  set  off 
as  aforesaid,"  etc.,  "be  sold  by  the  master  in  chancery:"  Held,  that  the  decree 
of  sale  was  not  invalid  for  want  of  certainty  as  to  the  lands  to  be  sold. 

5.  Same — effect  of  decree  as  to  power  of  master  to  convey.  In  partition, 
the  decree  ordered  the  master  in  chancery  to  sell  the  property,  and  take  from 
the  purchaser  "a  mortgage  on  the  premises  sold,  to  secure  the  payment  of 
the  purchase  money."  It  was  held,  without  reference  to  the  question  whether 
an  order  to  sell,  standing  alone,  would  imply  authority  in  the  master  to  make 
a  deed,  the  order  to  sell,  coupled  with  the  order  to  take  a  mortgage  on  the 
premises,  would  permit  the  implication  of  authority  to  convey. 

6.  Judicial  sale — confirmation  of  master's  sale — whether  necessary. 
A  sale  under  a  valid  decree  of  a  court  of  equity,  in  other  respects  regular, 
can  not  be  impeached  on  the  ground  alone  that  the  master  failed  to  make 
report  to  the  court  and  obtain  a  decree  of  confirmation.  But  the  better  prac- 
tice is  to  report  such  sale,  and  have  it  confirmed.  The  rule  is  different  in 
guardian's  sales,  as  the  statute  requires  a  confirmation  of  them  before  the 
title  passes. 

Appeal  from  the  Circuit  Court  of  Massac  county ;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

Mr.  James  C.  Courtney,  for  the  appellants : 
To  give  the  court  jurisdiction,  the  subject  matter  of  the 
case  must  be  presented,  upon  which  the    court   may  act. 
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Unknown  Heirs  v.  Langworthy,  23  111.  484;  United  States  v. 
Aredonda,  6  Pet.  709 ; '  Withers  v.  Patterson,  27  Texas,  491 ; 
Sheldon  v.  Newton,  3  Ohio  St.  494. 

The  subject  matter  in  the  case  in  which  the  decree  was 
rendered,  was  the  partition  and  assignment  of  dower  in  the 
real  estate  of  Frederick  Miller.  Dower  was  assigned  in  other 
and  different  lands,  and  consequently  the  decree  was  void. 
Jackson  v.  Meyers,  14  Johns.  355.  It  was  the  duty  of  the 
court  to  ascertain  and  set  out  in  the  decree  the  respective 
shares  of  these  parties.  Gibbs  v.  Allen,  27  111.  119 ;  Greenup 
v.  Sewell,  18  id.  53;  Herdman  v.  Shoi-t,  id.  59.  The  court 
had  no  authority  to  delegate  this  judicial  power  to  the  com- 
missioners. McLain  et  al.  v.  Van  Winkle,  79  111.  504 ;  24  id. 
406;  Cobb  v.  People,  84  id.  511;  Hoagland  v.  Creed,  81  id. 
506. 

If  the  widow  was  not  bound,  the  other  parties  are  not. 
Decrees  bind  all  parties  or  none.  Williams  et  al.  v.  Chalfant, 
82  111.  218;  Brockman  et  al.  v.  McDonald,  16  id.  112;  Rider 
et  al.  v.  Alleyne,  2  Scam.  474;  Bank  v.  Wilson,  14  Grant's 
Ch.  473 ;  Jackson  v.  Meyers,  14  Johns.  355. 

A  decree  of  sale  in  a  partition  suit  without  a  prior  report 
of  commissioners,  is  a  nullity.  George  v.  Murphy,  1  Mo.  558  ; 
Schuyler  v.  Marsh,  37  Barb.  356 ;  Smith  v.  Moore's  Heirs, 
6  Dana,  417;  Newell  v.  Sadler,  16  Mass.  122. 

The  court  should  not  only  render  the  decree  itself,  but  it, 
when  rendered,  should  be  certain  and  specific.  Welsh  v. 
Louis  et  al.  31  111.  446;  Morgan  v.  Pfeifer  et  ux.  56  id.  485. 
It  must  be  such  as  may  be  readily  understood,  and  capable 
of  being  performed.  People  ex  rel.  v.  Pirfenbrink,  96  111.  68. 
If  it  does  not  conform  to  these  requirements  it  is  void  for 
uncertainty.  Mulvey  v.  Carpenter  et  al.  78  111.  580 ;  Faidk  v. 
Kellums,  54  id.  188 ;  Avery  v.  Babcock,  35  id.  172 ;  Carpenter 
v.  Sherfy  et  al.  71  id.  427. 

Until  a  master  has  reported  his  sale,  and  it  has  been  con- 
firmed, no  title  will  pass.     Dills  v.  Jasper,  33  111.  262 ;  Bozza 
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v.  Roive,  30  id.  198 ;  Yerby  v.  Hilt,  16  Texas,  377 ;  William- 
son y.  Berry,  8  How.  496;  Griffith  v.  Fowler,  18  Vt.  394; 
Eakin  v.  Herbert,  4  Cold.  116 ;  Eorer  on  Judicial  Sales,  1 ; 
Henderson  v.  Herod,  23  Miss.  434 ;  Dickerson  v.  Talbott,  14 
B.  Mon.  60;  Freeman  on  Executions,  sec.  311. 

The  master  or  other  person  making  the  sale  under  the  de- 
cree is  the  mere  agent  of  the  court.  The  court  is  the  vendor 
at  such  sales,  and  the  act  of  confirmation  is  the  assent  of  the 
court  to  the  contract  of  sale.  Garrett  v.  Moss,  20  111.  549 ; 
Freeman  v.  Hurt,  3  Dana,  614;  Gowan  v.  Jones,  10  S.  &  M. 
164;  Griffith  v.  Foivler,  18  Vt.  394;  Andrews  v.  Scatton,  2 
Bland,  629  ;  Busey  v.  Hardin,  2  B.  Mon.  407 ;  Owen  v.  Owen, 
5  Humph.  355;  Campbell  v.  Johnson,  4  Dana,  614;  Sessions 
v.  Peay,  23  Ark.  39. 

Messrs.  C.  N.  &  A.  G.  Damron,  and  Messrs.  Green  &  Gil- 
bert, for  the  appellees  j 

The  presumption  of  jurisdiction  of  both  the  subject  matter 
and  of  the  persons  who  are  parties  to  a  suit,  in  a  court  of  gen- 
eral jurisdiction,  is  always  indulged  in  favor  of  the  judgments 
and  decrees  of  such  courts,  when  attacked  collaterally.  Pen- 
soneau  v.  Heinrich,  54  111.  271 ;  Mulford  et  al.  v.  Stelzenbach 
et  al.  46  id.  303 ;  Osgood  v.  Blackmore,  59  id.  261 ;  Clark  v. 
Thompson,  47  id.  25 ;  Freeman  on  Judgments,  (2d  ed.)  sees. 
124,  125;    Borer  on  Judicial  Sales,  (ed.  of  1873,)  sec.  466. 

If  the  land  set  off  for  dower  was  misdescribed,  the  error 
affects  the  dowress  only,  and  can  not  affect  the  decree  as  to 
the  land  properly  described.  Utile  per  inutile  non  vitiatur. 
The  decree,  when  considered  as  to  all  its  findings,  does  suf- 
ficiently show  the  interest  of  the  respective  parties  in  interest. 
It  finds  there  were  seven,  and  only  seven,  heirs,  and  a  widow. 
From  these  facts  found  the  law  will  determine  the  rest. 

An  order  of  confirmation  is  not  essential  to  the  validity  of 
a  master's  sale  under  a  decree.  Pensoneau  v.  Heinrich,  54 
111.  273 ;  4  Kent's  Com.  192. 
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The  case  of  Dills  v.  Jasper,  33  111.  362,  is  overruled  in 
Conistock  v.  Purple,  49  111.  158,  and  this  last  case  is  approved 
in  Hill  v.  Hill,  58  111.  239. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellants,  to 
recover  a  certain  tract  of  land  in  Johnson  county,  which  they 
claimed  to  own  as  heirs  at  law  of  Frederick  Miller,  deceased. 
Appellees  claimed  title  under  a  decree  of  sale  rendered  in  the 
circuit  court  of  Johnson  county,  in  a  proceeding  instituted 
by  the  widow  of  Frederick  Miller  and  a  portion  of  the  heirs, 
to  assign  dower,  and  partition  the  lands  among  the  heirs  of 
Miller.  In  the  partition  proceedings  dower  was  assigned  to 
the  widow,  and  the  residue  of  the  lands  was  ordered  sold, 
and  the  only  question  presented  by  the  record  is,  whether  the 
sale  under  the  decree  was  sufficient  to  pass  the  title  to  the 
purchaser. 

The  first  objection  to  the  decree  is,  that  the  court  had  no 
jurisdiction  of  the  subject  matter  of  the  suit,  and  this  is 
based  upon  the  theory  that  the  land  set  off  to  the  widow, 
Lavina  Miller,  was  not  described  in  the  decree.  It  is  no 
doubt  true  that  a  mistake  was  made  in  the  description  of  the 
lands  set  off  to  the  widow  as  her  dower  in  the  premises,  but 
this  does  not  establish  the  proposition  that  the  court  had 
no  jurisdiction  of  the  subject  matter.  Frederick  Miller  died 
seized  of  two  hundred  and  sixty  acres  of  land  in  Johnson 
county.  These  lands  constituted  the  subject  matter  of  the 
action  of  partition  of  which  the  court  in  which  the  proceed- 
ing was  pending  had  jurisdiction,  and  although  a  mistake 
was  made,  and  no  part  of  the  lands  owned  by  the  deceased 
was  in  fact  assigned  to  the  widow,  yet  that  mistake  did  not 
deprive  the  court  of  jurisdiction.  It  was  a  mere  error,  which 
affected  the  widow, — one  which  sbe  might  have  availed  of  on 
appeal  or  writ  of  error, — but  such  error  did  not  affect  the 
validity  of  the  decree  under  which  the  land  here  involved 
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was  sold.  The  land  involved  in  this  action  was  properly 
described  in  the  decree  of  sale,  and  a  sale  was  made  under 
the  decree,  which  was  sufficient  to  pass  title  to  the  purchaser, 
although  an  error  was  committed  in  regard  to  the  land  as- 
signed as  dower. 

The  next  objection  to  the  decree  is,  that  the  court  did  not 
adjudicate  upon  and  determine  the  interests  of  the  respective 
parties  in  the  lands,  but  delegated  that  power  to  the  commis- 
sioners who  were  appointed  to  assign  dower  and  make  par- 
tition. This  position,  in  our  judgment,  is  predicated  upon  a 
misapprehension  of  the  decree.  The  court,  as  appears  from 
the  decree,  found  that  Frederick  Miller  died  intestate,  leav- 
ing the  complainant  Lavina  Miller  his  widow,  and  the  other 
complainants  and  defendants,  seven  in  number,  who  are 
named,  his  children  and  only  heirs ;  that  Miller  died  seized 
of  certain  lands,  which  are  described  in  the  decree,  includ- 
ing the  land  in  controversy ;  that  no  other  persons  have  any 
interest  in  said  lands.  The  decree  then  contains  these  words  : 
"It  is  ordered,  adjudged  and  decreed  by  the  court,  that  par- 
tition be  made  of  said  real  estate  among  the  several  parties 
to  this  suit,  equally,  according  to  their  respective  shares, "  etc. 
The  decree  then  appoints  three  persons  therein  named  to 
make  the  partition.  It  will  be  observed  that  the  court  found 
that  there  were  seven  named  persons,  only  heirs  at  law  of 
Frederick  Miller,  deceased,  and  a  widow,  and  that  they  were 
the  only  persons  interested  in  the  lands.  Now,  while  per- 
haps it  might  have  been  more  specific  if  the  court  had  recited 
in  the  decree  that  the  widow  was  entitled  to  one-third  of  the 
lands  for  life,  and  each  of  the  seven  heirs  to  one-seventh 
of  the  remainder  in  fee,  yet,  when  the  law  is  applied  to  the 
facts  found,  it  amounts  to  the  same  thing.  The  finding  that 
there  was  a  widow,  entitled  her,  under  the  statute,  to  one- 
third  of  the  lands  for  life,  and  the  finding  that  there  were 
seven,  and  only  seven,  heirs,  entitled  each,  under  the  statute, 
to  one-seventh  of  the  lands, — in  other  words,  to  an  equal 
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division  among  the  seven  heirs,  after  the  dower  had  been  set 
off  to  the  widow.  Had  the  parties  derived  title  to  the  lands 
by  deed,  or  under  a  will,  then  it  might  have  been  necessary 
for  the  court,  in  the  decree,  to  have  gone  on  and  found  spe- 
cifically the  interest  of  each  of  the  parties  in  the  land.  But 
when  the  court  find  that  Frederick  Miller  died  intestate, — 
seized  of  the  lands, — leaving  a  widow,  Lavina,  and  seven 
children,  who  were  his  only  heirs,  and  ordered  the  lands 
divided  equally,  according  to  their  respective  shares,  such, 
in  view  of  the  law  of  descents,  was  a  finding  that  the  widow 
owned  a  third  for  life,  and  each  of  the  heirs  an  undivided 
seventh. 

It  is  also  urged  that  the  decree  of  sale  is  invalid,  because  it 
is  uncertain  as  to  the  lands  to  be  sold.  The  commissioners, 
after  assigning  dower  to  the  widow,  reported  that  the  balance 
of  the  lands  could  not  be  divided  without  manifest  prejudice 
to  the  interest  of  the  owners,  and  the  court,  after  approving 
the  report,  decreed  that  the  "balance  of  said  real  estate  not 
set  off,  as  aforesaid,  to  Lavina  Miller,  be  sold  by  the  master 
in  chancery."  We  perceive  no  valid  objection  to  the  decree 
as  respects  the  description  of  the  lands.  All  the  lands 
embraced  in  the  decree  were  ordered  sold,  except  that  part 
set  off'  to  the  widow.  The  report  and  decree  showed  what 
had  been  set  off  and  what  remained,  and  there  could  be  no 
uncertainty  in  regard  to  the  lands  ordered  sold. 

It  is  next  urged  that  the  sale  under  the  decree  did  not  pass 
the  title  to  the  lands  sold,  because  it  was  not  confirmed  by 
the  court.  The  law  requires  a  guardian's  sale  to  be  con- 
firmed in  order  to  vest  the  title  to  lands  sold  under  a  decree, 
as  held  in  Young  v.  Keogh,  11  111.  642,  and  Young  v.  Dowling, 
15  id.  482.  But  this  is  owing  to  the  language  of  the  statute 
which  authorizes  the  sale  of  lands  belonging  to  a  minor  by  a 
guardian,  and  the  rule  established  in  that  class  of  cases  has 
no  application  to  a  sale  made  by  a  master  in  chancery  under 
a  decree  of  a  court  of  equity.     In  a  sale  of  this  character  it 
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ais  usual,  and  the  better  practice,  for  the  master  to  report 
the  sale  to  the  court,  and  for  the  court  to  enter  a  decree  of 
confirmation ;  but  when  this  has  not  been  done,  we  are  not 
aware  of  any  case  where  this  court  has  held  the  sale  invalid. 
On  the  other  hand,  we  are  satisfied  that  the  law  is  well 
settled  that  a  sale  under  a  valid  decree,  in  other  respects 
regular,  can  not  be  impeached  on  the  ground  alone  that  the 
master  in  chancery  failed  to  make  report  to  the  court  and 
obtain  a  decree  of  confirmation. 

It  is  also  claimed  that  the  decree  did  not  empower  the 
master  to  make  a  deed,  and  hence  the  deed  did  not  pass  the 
title  to  the  premises.  The  decree  orders  the  master  in  chan- 
cery to  sell  the  property,  and  take  from  the  purchaser  "a 
mortgage  on  the  premises  sold,  to  secure  the  payment  of  the 
purchase  money. "  Whether  an  order  to  sell,  standing  alone, 
would  imply  authority  to  make  a  deed,  need  not  here  be 
determined,  as  the  order  in  the  decree  directing  the  master 
to  take  a  mortgage  on  the  premises  sold  would  seem  to  leave 
no  room  to  doubt  the  authority  to  make  a  deed.  The  clear 
implication  from  the  authority  to  sell  and  take  a  mortgage 
is,  that  the  master,  in  making  sale,  should  deed  the  premises. 

In  conclusion,  we  are  of  opinion  that  the  decree  and  the 
deed  read  in  evidence  were  sufficient,  in  this  collateral  pro- 
ceeding, to  prove  that  whatever  title  the  plaintiffs  originally 
had  to  the  premises,  passed  from  them  under  the  sale  made 
by  the  master  in  chancery. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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The  Village  of  Brooklyn 

v. 

James  A.  Smith. 

Filed  at  ML  Vernon  September  29,  1882. 

1.  Streets — bounded  upon  navigable  stream — of  their  width — whether 
limited  by  figures  on  the  plat.  A  town  was  laid  out  in  this  State,  on  the 
eastern  bank  of  the  Mississippi  river,  and  in  the  recorded  plat  thereof  a 
street  was  designated  between  the  western  tier  of  blocks  and  the  river,  called 
"Water  street,"  marked  as  eighty  feet  wide,  but  the  western  line  of  the  street 
on  the  plat  was  not  a  straight  line,  but  an  irregular,  wavy  line,  indicating  the 
river  as  its  western  boundary,  and  the  proprietors  expressly  reserved  on  the 
plat  the  exclusive  right  to  all  ferry  privileges,  and  the  proof  showed  that  such 
street  had  always  been  treated  and  used  as  extending  to  the  river,  until 
recently:  Held,  that  such  street  must  be  considered  as  extending  to  the 
river,  and  that  the  designation  of  the  width  of  the  street  was  not  to  limit  its 
width,  but  to  show  the  average  width  between  the  front  tier  of  blocks  and 
the  river. 

2.  A  street  bounded  upon  a  navigable  stream,  above  high  water  mark,  like 
a  grant  so  bounded,  will  extend  to  the  center  of  the  stream,  unless  an  inten- 
tion is  clearly  shown  in  the  grant  or  act  laying  out  the  street,  to  stop  at  the 
edge  of  the  river. 

3.  Same — diminishing  width  of  streets  by  a  re-survey  and  re-platting. 
It  is  the  original  plat,  properly  executed  and  recorded,  and  the  act  of  the 
original  proprietors  of  a  town  in  making  the  same,  that  make  a  dedication  of 
land  for  a  street;  and  the  corporate  authorities  of  such  town,  after  its  incor- 
poration, have  no  power  to  change  or  subtract  from  such  dedication  by  any 
re-surveying  and  re-platting  of  the  lots  and  streets.  The  original  survey  and 
dedication  must  prevail  in  such  case,  and  the  village  or  town  will  not  be 
estopped  from  insisting  on  the  dedication  as  originally  made. 

4.  Same— plat — operates  as  a  grant.  The  acknowledgment  and  record- 
ing of  a  plat  of  a  town  by  the  proprietors  of  the  land  so  laid  out  into  lots  and 
streets,  under  the  statute,  has  all  the  force  of  an  express  grant  to  convey 
from  them  the  land  embraced  by  the  streets,  and  vest  it  in  the  corporation. 

5.  Same — in  whom  the  fee  vests — and  for  whom.  The  fee  of  the  streets 
of  a  village  laid  out  by  plat  under  the  statute,  and  recorded,  is  held  by  the 
corporation  in  trust  for  the  benefit  of  the  lot  owners  and  the  public.  If  the 
village  has  not  a  corporate  existence,  the  fee  in  the  streets  remains  in  abey- 
ance, subject  to  vest  in  the  corporation  the  moment  it  is  created. 

6.  Ice — ownership  therein.  In  Washington  Ice  Co.  v.  Shortall,  101  111. 
46,  it  was  held  that  ice  formed  upon  a  stream  of  water  belongs  to  the  owner 
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of  the  bed  of  the  stream.  So  where  a  street  of  an  incorporated  village  situate 
upon  the  bank  of  the  Mississippi  river,  extends  to  the  center  of  the  stream, 
the  fee  of  the  street  is  in  the  corporation  for  the  benefit  of  the  lot  owners  and 
the  public,  and  the  village  authorities  may  properly  interpose  to  prevent  an 
intruder  from  cutting  and  removing  ice  which  may  have  formed  upon  such 
street. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

The  bill  in  equity  in  this  case  for  an  injunction,  filed 
December  27,  1879,  sets  out  that  on  the  23d  day  of  Decem- 
ber, 1876,  James  A.  Smith,  the  complainant,  leased  all  that 
part  of  United  States  survey  No.  764,  in  St.  Clair  county, 
Illinois,  which  lies  west  of  Water  street,  in  the  town  of 
Brooklyn,  and  extending  to  the  center  thread  of  the  Missis- 
sippi river,  from  James  Purdy  and  wife,  they  then  being  in 
the  actual  possession  thereof;  that  complainant  then  took 
possession  of  said  tract  of  land,  and  placed  on  the  shore 
of  said  river  the  necessary  works  to  carry  on  his  business  of 
gathering  ice  from  the  river,  and  had  gathered  the  crops  of 
ice  for  the  winters  of  1876-77,  and  1878-79,  there  being  no 
ice  crop  fit  to  gather  in  the  winter  of  1877  and  1878 ;  that 
complainant  had  made  all  the  necessary  arrangements  to 
gather  the  present  ice  crop  formed  and  forming  on  said  land 
leased  by  him,  at  great  trouble  and  expense,  and  had  taken 
possession  of  the  ice,  staked  it  out,  and  his  servants  were 
engaged  in  marking  it  out  for  cutting ;  that  if  he  was  hin- 
dered from  such  work  he  would  suffer  irreparable  injury; 
that  the  village  of  Brooklyn  had  arrested  complainant's  ser- 
vants, and  threatened  to  continue  arresting  them,  and  had 
sent  one  Joseph  Voise  to  interfere  with  complainant,  and  to 
cut  ice  on  his  said  land,  and  that  said  Yoise  threatened  to 
enter  upon  and  cut  said  ice,  while  the  village  protected  him 
by  its  police  force,  and  by  the  continuous  arrest  of  complain- 
ant's employes ;  that  none  of  said  lands  or  ice  were  within 


1882.]  Village  of  Brooklyn  v.  Smith.  431 

Statement  of  the  case. 

the  limits  of  said  village  of  Brooklyn.  The  village  of  Brook- 
lyn and  Voise  were  made  parties  defendant,  and  the  bill 
asked  that  they,  their  officers  and  servants,  be  enjoined  from 
in  any  manner  interfering  with  the  complainant  in  and  about 
gathering  the  ice  crops  on  all  that  part  of  the  Mississippi 
river  lying  west  of  Water  street,  of  the  village  of  Brooklyn, 
or  included  in  United  States  survey  No.  764,  and  from  enter- 
ing thereupon  to  cut,  or  from  cutting,  ice  thereon,  or  from 
arresting  or  in  any  other  manner  prosecuting  the  complain- 
ant, his  servants,  agents  or  employes,  in  carrying  on  his 
business.  Unon  the  filing  of  the  bill  a  temporary  injunc- 
tion was  granted.  The  answers  of  the  defendants  denied  the 
possession,  or  any  right  of  Purdy  or  complainant,  insisting 
they  were  but  mere  trespassers ;  denied  that  there  was  any 
land  between  the  west  line  of  said  Water  street  and  the  river, 
and  insisted  that  Water  street  was  bounded  by  the  river; 
that  the  premises  in  question  formed  a  part  of  Water  street, 
and  were  within  the  corporate  limits  of  the  village  of  Brook- 
lyn, and  that  any  arrest,  or  threatened  "arrest,  of  complain- 
ant's servants,  was  for  the  violation  of  an  ordinance  of  said 
village  in  relation  to  the  interference  with,  or  obstruction  of, 
the  public  landing  or  streets  of  such  village.  Upon  final 
hearing,  on  proofs  taken,  a  decree  was  entered  in  favor  of 
the  complainant,  making  the  injunction  perpetual,  which,  on 
appeal  to  the  Appellate  Court  for  the  Fourth  District,  was 
affirmed,  and  a  further  appeal  then  taken  to  this  court. 

It  appears  that  the  town  of  Brooklyn  was  laid  out  in  1837, 
by  the  five  proprietors,  Collins,  Austin,  Tabor,  Morris  and 
Osborn,  on  the  east  bank  of  the  Mississippi  river,  in  St.  Clair 
county,  The  town  was  surveyed  and  platted,  and  the  plat 
recorded.  The  proprietors  had  a  public  sale  of  lots  the  next 
year,  and  disposed  of  some  lots,  and,  as  one  witness  says, 
eventually  sold  the  lots  out,  from  time  to  time.  In  1839 
several  houses  were  erected  on  the  lots,  and  in  1840  quite 
a  number  of  houses  had  been  put  up.     The  witness  Stiles 
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stated  that  he  moved  there  in  1841,  and  that  there  must 
have  been  between  forty  and  fifty  families,  and  that  there 
was  quite  a  village  there  at  that  time ;  that  he  bought  lots  of 
Osborn,  one  of  the  proprietors,  and  they  sold  lots  from  time 
to  time  to  different  parties ;  that  at  that  time  he  crossed  the 
river  in  the  ferry  boat  "Brooklyn ; "  that  Water  street  then 
ran  parallel  with  the  river,  and  to  the  water's  edge,  and 
steamboats  came  there  and  loaded. 

In  1845  the  General  Assembly  passed  an  act,  "that  the 
entire  town  plat  of  the  town  of  Brooklyn,  as  laid  off  and 
recorded,  is  hereby  declared  to  be  vacated :  Provided,  this  act 
shall  not  interfere  with  or  prejudice  the  rights  of  any  indi- 
vidual or  individuals  who  may  have  become  the  purchaser  of 
any  lot  or  lots  in  the  aforesaid  town."  In  1873  the  village 
was  incorporated  under  the  general  law,  embracing  the  old 
town  and  some  additional  territory.  It  had  not  been  incor- 
porated before  that  time. 

Extensive  accretions  had  formed  on  the  river  front  of  the 
town,  comprising  an  area  of  one  hundred  acres  or  more.  In 
the  latter  part  of  the  year  1873,  Louisa  J.  Purdy,  the  wife  of 
James  H.  Purdy,  took  possession  of  this  ground,  claiming  to 
be  owner,  as  her  husband  says,  under  deeds  from  the  heirs 
of  Thomas  Osborn,  made  in  the  years  1873,  1874,  1875,  and, 
possibly,  1876.  Mrs.  Purdy  enclosed  the  ground  on  three 
sides,  with  a  fence  composed  of  a  board  nailed  on  posts,  and 
put  up  on  the  land  a  board  shanty.  Part  of  the  fence  was 
washed  away  the  .next  spring  of  1874,  and  in  1876  what 
remained  of  the  fence  and  the  shanty  was  entirely  carried 
away  by  the  high  water.  From  1873  Mrs.  Purdy  kept  the 
ground  leased  to  successive  tenants,  from  time  to  time,  till 
December  23,  1876,  when  Mrs.  Purdy  and  her  husband, 
James  H.  Purdy,  who  was  a  lawyer  in  St.  Louis,  leased  the 
premises  to  the  complainant,  an  ice  dealer  in  St.  Louis,  for 
the  term  of  ten  years.  On  December  16,  1879,  the  village 
authorities  passed  an  ordinance  "to  prevent  encroachments 
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on  the  river  front,"  making  it  a  misdemeanor,  punishable 
with  fine,  for  any  person  to  trespass  or  encroach  upon  or 
interfere  with  that  part  of  the  river  front  of  the  town  lying 
between  the  easterly  line  of  Water  street  and  the  center  of 
the  Mississippi  river,  for  the  purpose  of  controlling  the  for- 
mation of  ice  by  artificial  means,  or  for  the  purpose  of  cut- 
ting or  taking  away  ice,  or  for  any  other  purpose,  without 
permission  from  the  board  of  trustees,  and  making  it  the 
duty  of  the  village  constable  to  arrest  all  persons  found  vio- 
lating the  ordinance,  upon  view,  and  take  them  before  the 
proper  magistrate,  to  be  dealt  with,  etc.  It  was  under  this 
ordinance  that  the  arrests  complained  of  were  made,  or 
threatened  to  be  made.  The  ground  was  a  sand-bar,  which 
was  overflowed  every  spring,  and  all  the  use  made  of  it  was 
for  the  purpose  of  taking  the  ice. 

The  original  recorded  plat  of  the  town  shows  a  tier  of 
blocks,  six  in  number,  on  the  west  side,  and  in  front  of  them 
a  street,  designated  Water  street.  The  surveyor's  certificate 
states  the  width  of  this  street  to  be  eighty  feet. 

William  H.  Cohens,  a  civil  engineer,  residing  in  St.  Louis, 
testified  that  in  the  spring  of  1837  he  was  employed  by  Col- 
lins and  Tabor,  two  of  the  five  proprietors,  to  lay  out  the 
town  of  Brooklyn,  in  Illinois,  fronting  on  the  eastern  bank 
of  the  Mississippi  river;  that  he  surveyed  and  platted  the 
towil^  and  got  the  county  surveyor  of  St.  Clair  county  to 
verify  and  adopt  his  work,  so  that  it  might  go  of  record ;  that 
the  latter  did  so,  and  the  plat  was  recorded,  and  the  witness 
recognized  the  recorded  plat  in  evidence  as  the  one  he  made. 
He  says  that  Collins  and  Tabor  visited  the  land  with  him, 
and  designated  the  work  to  be  done;  that  Water  street  "was 
located  on  the  high  bank,  and  extended  from  the  front  of 
the  town  to  the  bank  of  the  river,  and  followed  the  course  of 
the  river  from  north  to  south,  and  was  on  an  average  about 
eighty  feet  wide,  sometimes  more,  on  account  of  irregulari- 
ties of  the  river  bank ;  all  the  land  west,  extending  westwardly 
28—104  III. 
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from  the  front  of  the  blocks  fronting  towards  the  river,  was 
considered  Water  street,  whatever  that  might  be."  Upon 
the  plat  is  the  following,  signed  by  the  proprietors :  "We, 
the  undersigned,  proprietors  of  Brooklyn  town,  in  disposing 
of  and  recording  said  lots  and  streets,  reserve  to  said  pro- 
prietors the  exclusive  right  to  all  ferry  privileges  to  us,  our 
heirs  and  assigns  forever."  Upon  the  incorporation  of  the 
village,  in  1873,  the  board  of  trustees  employed  one  Ludwig 
to  re- survey  the  original  town  of  Brooklyn,  which  he  did,  and 
made  a  plat,  which  was  accepted  and  adopted,  and  recorded. 
Upon  this  plat  the  western  boundary  of  Water  street  appears 
to  be  a  straight  line,  which  touches  the  river  at  only  one 
point,  showing  considerable  space  between  such  line  and  the 
river.  The  defendant  Yoise  had  permission  from  the  village 
authorities  to  take  the  ice,  and  men  under  him  had  marked 
off  the  ice,  and  put  a  platform  there,  with  the  view  of  cutting 
and  taking  the  ice  before  the  complainant  came  there  for 
that  purpose. 

Mr.  Wm.  P.  Launtz,  and  Mr.  M.  Millaed,  for  the  appellant : 

The  bill  does  not  allege  that  Smith  or  his  lessees  had  or 
claim  title.  It  claims  nothing  more  than  possession,  and 
the  proof  fails  to  show  an  occupancy  or  use  of  the  ground. 
An  injunction  will  not  be  granted  in  such  a  case.  Title  must 
be  averred  and  proved  when  rights  in  respect  to  lan<t  are 
involved.     Gleason  v.  Village  of  Jefferson,  78  111.  399. 

Laying  out  the  town  and  recording  the  plat  was  a  dedica- 
tion of  the  streets  for  the  use  of  the  public,  and  when  the 
corporation  was  created,  the  legal  title  vested  in  it.  Until 
that  time  the  fee  remained  in  abeyance.  Canal  Trustees  v. 
Haven,  11  111.  555;  Gebhardt  v.  Reeves,  75  id.  301.  But  the 
dedication  was  just  as  effectual  without  incorporation.  Leech 
v.  Waugh  et  al.  24  111.  228. 

A  dedication  along  the  margin  of  a  navigable  stream  must 
be  construed  with  reference  to  its  objects,  such  as  affording  a 
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public  landing,  as  well  as  for  the  purpose  of  a  street.  Godfrey 
v.  City  of  Alton,  12  111.  29. 

The  action  of  the  local  authorities  in  re-platting  the  town, 
in  which  the  street  is  marked  as  eighty  feet  wide,  was  without 
power  to  bind  any  one.  It  was  a  mere  nullity,  so  far  as  the 
public  easements  were  concerned.  Where  such  authorities 
proceed  without  authority,  no  estoppel  can  arise.  Taylor  v. 
People,  66  111.  322. 

It  is  only  when  such  acts  have  induced  persons  to  rely  on 
them,  and  it  would  be  a  clear  denial  of  justice  to  a  meritori- 
ous claimant,  that  an  estoppel  can  be  allowed  against  the 
public.     Chicago  et  al.  v.  Wright,  69  111.  328. 

Mr.  E.  F.  Wingate,  for  the  appellee : 

The  re-survey  of  the  town  estopped  the  public  from  claim- 
ing that  Water  street,  in  extent,  differed  from  the  Ludwig 
survey  and  plat.  Belying  upon  this  plat  showing  the  width 
of  the  street,  complainant  took  his  lease  beyond  the  street. 
Gentleman  v.  Soule,  32  111.  271 ;  Chicago  v.  Wright,  69  id. 
328. 

When  a  line  is  drawn  along  the  limits  of  a  street,  the  legal 
consequence  is  that  the  ground  between  such  limit  and  the 
water's  edge  is  reserved  by  the  proprietors,  unless  the  con- 
trary is  shown.     Barclay  v.  Howell,  6  Pet.  398. 

Purchasers  of  lots  on  Water  street  may  have  paid  a  higher 
price  because  they  would  always  have  an  open  front  toward 
the  river,  but  they  took  by  their  purchase  no  right  to  control 
the  land  of  the  proprietors  on  the  river.  McLaughlin  v.  Ste- 
vens, 18  Ohio,  94.  The  mere  circumstance  that  the  river 
flowed  by  the  town,  raises  no  presumption  that  any  ground 
formed  between  it  and  the  town  plat  was  dedicated  as  a  wharf 
or  public  landing.     Coivles  v.  Gray,  14  Iowa,  1. 

The  town  was  not  incorporated  until  1873-4.  Therefore 
from  the  passage  of  the  act  vacating  the  plat,  in  1845,  the 
fee  to  the  streets  and  alleys  was  vested  in  the  State,  which 
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then,  by  that  act,  relinquished  that  fee,  and  revested  it  in  the 
original  grantors.    Waugh  v.  Leech,  28  111.  488 ;  24  id.  228. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  principal  inquiry  which  arises  in  this  case,  as  we  view 
it,  is  as  to  the  extent  of  Water  street,  in  the  town  of  Brooklyn, 
as  it  was  originally  laid  out  and  platted — whether  the  western 
boundary  of  that  street  was  the  Mississippi  river,  or  a  straight 
north  and  south  line,  distant  eighty  fee*  west  from  the  front 
and  west  tier  of  blocks  in  the  town.  The  complainant  con- 
tends that  the  latter  is  the  western  boundary  line  of  the  street, 
and  that  this  is  conclusively  determined  to  be  so  from  the 
statement  on  the  plat  of  eighty  feet  as  the  width  of  the  street. 

Under  the  circumstances  appearing  in  this  case,  we  can 
not  regard  this  mention  on  the  plat  of  the  width  of  the  street 
as  fixing  the  western  boundary  of  Water  street  to  be  a  line 
eighty  feet  west  from  the  western  line  of  the  town  lots.  Here 
is  a  town  laid  out  upon  the  bank  of  a  navigable  river,  with 
Water  street  in  front  of  the  town,  between  it  and  the  river, 
and  the  idea  of  the  street  not  extending  to  the  river  seems 
preposterous.  Of  what  use  to  the  proprietors  would  be  the 
reservation  to  them  of  anything  between  the  street  and  the 
river,  and  what  a  lessening  of  the  value  of  a  town  site  upon 
a  navigable  stream  would  be  the  absence  of  a  public  landing  ? 
It  must  be  supposed  that  such  a  town  is  laid  oat  with  refer- 
ence to  the  use  and  enjoyment  of  the  river.  A  public  land- 
ing would  be  viewed  as  a  thing  of  prime  interest,  which  would 
be  an  element  of  value  pertaining  to  every  town  lot  which  was 
to  be  sold.  As  was  said  by  this  court  in  a  similar  case, — 
Godfrey  v.  The  City  of  Alton,  12  111.  29:  "This  stream  is  a 
public  highway.  In  contact  with  this  another  easement  is 
granted,  and  the  very  location  of  it  shows  it  was  designed  for 
the  purpose  of  lading  and  unlading  freight  and  landing  pas- 
sengers from  the  water  communication,  as  much  as  the  lay- 
ing out  of  an  interior  street  would  show  it  was  designed  for 
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the  use  of  travelers  by  land."  The  western  line  of  Water 
street,  as  marked  upon  the  original  plat,  is  not  a  straight 
line,  but  an  irregular,  wavy  line,  denoting,  as  we  take  it,  the 
meandering  of  the  river,  and  thus  indicating  the  river  to  be 
the  boundary.  The  express  reservation,  on  the  plat,  of  the 
exclusive  right  to  all  ferry  privileges,  indicates  the  under- 
standing of  the  proprietors  that  Water  street  extended  to  the 
river.  We  have  the  express  testimony  of  the  civil  engineer 
who  laid  out  the  town  under  the  supervision  of  two  of  the 
proprietors,  who  visited  the  ground  with  him  and  designated 
the  work  to  be  done,  that  Water  street  extended  from  the 
front  of  the  town  to  the  bank  of  the  river,  and  followed  the 
course  of  the  river  from  north  to  south, — that  all  the  land 
west,  extending  westwardly  from  the  front  of  the  blocks  front- 
ing towards  the  river,  was  considered  Water  street,  whatever 
that  might  be.  We  can  have  no  doubt,  from  all  that  appears 
in  the  case,  that  the  western  boundary  of  Water  street  was 
the  Mississippi  river.  All  the  meaning  that  we  can  ascribe 
to  the  designation  of  eighty  feet  as  the  width  of  the  street,  is, 
that  that  was  about  the  average  width  of  the  space  between 
the  front  tier  of  blocks  and  the  river. 

A  point  is  made  upon  the  subsequent  plat  made  by  Ludwig 
in  1873,  upon  the  incorporation  of  the  village,  its  adoption  and 
being  placed  on  record  by  the  board  of  trustees,  as  estopping 
the  village  from  claiming  Water  street  to  be  any  greater  in 
extent  than  it  appears  to  be  as  marked  on  that  plat.  It 
was  the  original  plat,  and  the  original  proprietors  that  made 
the  dedication.  The  board  of  trustees,  or  Ludwig,  had  no 
power  to  make  any  dedication,  or  to  subtract  from  the  original 
dedication.  There  was  no  authority  of  law  for  the  making 
or  recording  of  this  plat  of  Ludwig.  Ludwig  was  employed 
only  to  make  a  re-survey  of  the  old  town.  If  he  misconceived 
the  extent  of  Water  street,  and  made  it  to  appear  less  than 
it  in  truth  was,  he  would  have  failed  to  make  an  accurate 
re-survey ;  but  that  would  not  matter — it  would  be  the  origi- 
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nal  survey  and.  dedication  which  would  prevail.  We  can  not 
see  in  all  this  any  elements  for  the  founding  of  an  estoppel 
against  the  village  from  claiming  Water  street  in  its  integ- 
rity, as  originally  laid  out.  The  fee  of  the  street,  as  thus  laid 
out,  is  held  by  the  corporation  for  the  benefit  of  the  lot  own- 
ers and  the  public. 

The  legislative  vacation  of  the  original  plat,  in  1845,  is 
insisted  upon  as  an  annulment  of  that  plat.  This  might  well 
be,  had  there  been  no  sale  of  lots ;  but  at  that  time  many, 
if  not  all,  the  lots  had  been  sold.  The  right  to  the  use  and 
enjoyment  of  this  Water  street  for  a  street  and  public  land- 
ing, appertained  to  these  lots  as  a  valuable  privilege,  and  the 
legislature  did  not  undertake  to  do  the  unjust  thing  of  de- 
stroying such  rights ;  but  the  act  of  vacation  contained  the 
express  proviso  that  the  act  should  not  interfere  with,  or 
prejudice,  the  rights  of  any  individual  or  individuals  who 
might  have  become  the  purchaser  of  any  lot  or  lots  in  the 
town.  The  evidence,  perhaps,  does  not  show  distinctly  that 
all  of  the  lots  had  then  been  sold,  but  it  warrants  the  con- 
clusion that  a  large  number,  if  not  all,  had  been  sold.  The 
interests  of  these  lot  owners,  by  its  express  terms,  are  unaf- 
fected by  the  act,  and  it  is  through  this  village  corporation 
that  they  may  be  protected  and  asserted.  The  legal  title  to 
the  streets  is  vested  in  the  corporation,  for  the  use  and  bene- 
fit of  the  lot  owners  and  the  public.  It  does  not  matter  that 
the  town  had  no  corporate  existence  at  the  time  the  act  was 
passed.  If  the  town  has  not  a  corporate  existence,  the  fee  in 
the  streets  remains  in  abeyance,  subject  to  vest  in  the  corpo- 
ration the  moment  it  is  created.  (Canal  Trustees  v.  Haven, 
11  111.  554;  GebhardtY.  Reeves,  75  id.  301.)  We  must  regard 
this  vacating  act  as  inoperative  upon  any  rights  here  involved. 

Finding,  as  we  do,  the  boundary  of  Water  street  to  be  orw 
the  Mississippi  river,  the  street  extended  to  the  center  of  the 
river.  Grants  of  land  bounded  on  rivers  or  upon  their  mar- 
gins, above  tide  water,  carry  the  exclusive  right  and  title  of 
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the  grantee  to  the  center  of  the  stream,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at  the  edge  of 
the  river.  (Braxon  v.  Bressler,  64  111.  488,  and  authorities 
there  cited.)  The  premises  in  question,  then,  were  in  Water 
street,  of  the  village  of  Brooklyn. 

It  appears  from  the  evidence  that  Water  street  was  ever 
regarded  by  the  inhabitants  of  the  village  as  extending  to  the 
river,  and  so  used,  with  no  pretense  ever  made  of  any  private 
claim  to  the  contrary,  until  in  1873,  when  Mrs.  Purdy  went 
upon  the  river  front  and  fenced  a  portion  of  it,  claiming  title, 
as  her  husband  says,  under  deeds  from  the  heirs  of  Osborn. 
No  deeds  were  shown  in  evidence.  But  supposing  there  had 
been  shown  deeds  from  Osborn's  heirs,  they  would  have  con- 
veyed but  Osborn's  interest,  which  at  most  could  have  been 
only  a  one-fifth  interest,  as  one  of  the  five  original  proprietors. 
But  Osborn  left  no  interest  to  descend  and  be  conveyed.  The 
acknowledgment  by  him  and  recording  of  the  original  plat, 
had  all  the  force  of  an  express  grant  to  convey  from  him  the 
land  embraced  by  Water  street,  and  vest  it  in  the  corporation 
of  the  village.  (Canal  Trustees  v.  Haven,  supra.)  The  corpo- 
ration was  the  owner  in  fee  of  the  streets.  In  Washington  Ice 
Co.  v.  Shortall,  101  111.  46,  we  held,  ice  formed  upon  a  stream 
of  water  to  belong  to  the  owner  of  the  bed  of  the  stream. 

The  case  presented  seems  to  be  that  of  an  intruder  upon 
the  public  street  of  a  village  seeking  an  injunction  against 
the  village  authorities  to  prevent  their  interference  with  his 
operations  in  cutting  and  removing  ice  from  the  street — that 
is,  a  trespasser  asking  against  the  legal  owner  freedom  from 
interruption  in  the  despoilment  of  the  latter's  property.  We 
perceive  no  right  in  the  complainant  which  may  lay  claim  to 
the  interposition  of  a  court  of  equity  for  its  protection. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Mulkey  dissenting. 
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St.  Peter's  Koman  Catholic  Congregation 

v. 

Nicholas  Germain. 

Filed  at  Mt.  Vernon  June  21, 1882 — Rehearing  denied  November  Term,  1882. 

1.  Statutes — when  two  are  construed  together.  All  statutes  relating  to 
the  same  subject  matter  should  be  construed  in  pari  materia,  so  as  to  give 
them  all  their  appropriate  effect  and  operation,  unless  there  is  some  impera- 
tive reason  for  departing  from  this  rule. 

2.  Religious  societies — limitation  upon  their  right  to  acquire  lands. 
The  limitation  in  the  Kevised  Statutes  of  1845,  and  in  the  act  of  1872  on  the 
same  subject,  as  to  the  capacity  of  religious  societies  or  corporations  to 
acquire  and  hold  real  estate,  applies  to  such  societies  formed  under  the  act 
of  1869,  though  that  act  contains  no  words  of  limitation,  and  hence  when  a 
religious  society  organized  under  the  act  of  1869  has  acquired  ten  acres  of 
land,  all  contracts  and  conveyances  to  it  of  any  other  real  estate  are  void,  as 
falling  within  the  statutory  limitation  upon  its  capacity. 

3.  It  is  a  well  settled  rule  that  when  a  corporation  is  forbidden  to  take  or 
receive  lands,  such  prohibition  goes  to  its  capacity  to  acquire,  and  a  deed 
made  to  it  under  such  circumstances  passes  no  title,  and  the  conveyance 
will  be  absolutely  void;  and  the  same  rule  applies  when  such  corporation  has 
once  exhausted  its  capacity  in  acquiring  land  to  the  limit  that  is  given. 

4.  Coepoeation — limitation  of  powers  by  subsequent  legislation. 
Where  a  general  law  for  the  incorporation  of  corporate  bodies  contains  no 
limitations  as  to  the  capacity  to  acquire  and  hold  lands,  but  declares  that 
such  act  shall  be  subject  to  any  limitation  or  modification  that  may  thereafter 
be  enacted  by  general  law  as  to  the  amount  of  real  estate  to  be  held  by  such 
corporations,  a  subsequent  general  law  limiting  their  capacity  to  acquire  lands 
to  ten  acres  will  bind  them,  and  any  conveyance  to  them  of  land  afterwards, 
when  they  have  already  acquired  ten  acres  or  more  of  land,  will  be  null  and 
void. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  the  plaintiff  in  error : 

The  plaintiff  was,  by  section  2  of  the  act  of  1869,  (Laws 

1869,  p.  67,)  under  which  it  was  organized,  unrestricted  as 

to  its  power  to  receive,  hold,  dispose  of  and  convey  any  kind 

of  property.     The  legislature,  however,  by  section  10  of  the 
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same  act,  reserved  the  right  to  limit,  by  general  law,  the 
power  of  corporations  organized  under  that  act  to  hold  real 
estate,  there  being  no  reservation  in  the  act  concerning  the 
power  to  receive,  dispose  of  or  convey  any  kind  of  property. 

The  general  Incorporation  law  of  1872,  (Eev.  Stat.  chap. 
32,  sec.  42,)  the  only  general  law  upon  the  subject,  contains 
no  provision  limiting  the  holding  of  land,  and  has  therefore 
no  application  to  corporations  formed  under  the  act  of  1869. 
There  is  a  broad  distinction  between  the  power  to  take  and 
the  power  to  hold.  Angell  &  Ames  on  Corporations,  sec.  152 ; 
Banks  v.  Poitiaux,  3  Kand.  136. 

But  even  conceding  that  the  general  Incorporation  law 
applies  to  corporations  formed  under  the  act  of  1869,  there 
being  a  power  given  by  the  former  law  to  take  a  limited 
quantity  of  land,  the  question  whether  any  religious  corpora- 
tion has  received  more  land  than  is  permitted  by  law,  is  one 
which  can  only  be  raised  by  the  State  in  a  direct  proceeding. 
DeCamp  v.  Dobbins,  29  N.  J.  Eq.  36;  Perry  on  Trusts,  sec. 
45 ;  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  633 ;  Wade  v. 
Am.  Col.  Society,  7  S.  &  M.  663 ;  Angell  &  Ames  on  Corp. 
sees.  151-153,  777;  2  Washburn  on  Eeal  Prop.  567;  Vidal  v. 
Philadelphia,  2  How.  191 ;  Leazure  v.  Hillegas,  7  S.  &  K.  313. 

Nor  do  the  cases  of  Carroll  v.  East  St.  Louis,  67  111.  568, 
Starkiveather  v.  American  Bible  Society,  72  id.  50,  and  United 
States  Trust  Co.  v.  Lee,  73  id.  142,  in  any  manner  deny  the 
principle  established  by  the  authorities  above  cited. 

Messrs.  Hay  &  Knispel,  and  Mr.  A.  S.  Wilderman,  for  the 
defendant  in  error : 

We  contend  the  judgment  of  the  circuit  court  is  right,  and 
ought  to'  be  affirmed,  because — 

First — If  plaintiff  in  error  has  no  title,  no  matter  why,  it 
can  not  succeed.  It  must  succeed  upon  the  strength  of  its 
own  title — in  other  words,  it  must  have  the  legal  title  to  the 
lands  in  question,  or  be  defeated  in  this  action,  and  an  equity 


442  Catholic  Congregation  v.  Germain.  [Sept. 

Brief  for  the  Defendant  in  Error. 

will  not  do.  Fischer  v.  Eslaman,  68  111.  78  ;  Sidwell  v.  Schu- 
macher, 99  id.  426;  Stumpf  v.  Osterhage,  94  id.  115;  Mester 
v.  Hauser,  94  id.  433;  Cobb  v.  Lavalle,  89  id.  331. 

Second — If  the  plaintiff  in  error  was  prohibited  by  law  from 
taking  and  holding  lands,  then  the  deed  under  which  it  claims 
title  was  void,  and  passed  no  title  to  it ;  hence  the  point  made 
by  counsel  for  plaintiff  in  error,  that  the  question  of  power, 
etc.,  can  "be  raised  by  the  State  only,  has  no  application. 
Venn  v.  Bornman  et  al.  102  111.  523  ;  Cincinnati  Mutual  Health 
Association  v.  Rosenthal,  55  id.  85 ;  Carroll  v.  East  St.  Louis, 
67  id.  568  ;  Starkweather  v.  American  Bible  Society,  72  id.  50 ; 
United  States  Trust  Co.  v.  Lee,  73  id.  142 ;  Fridley  v.  Bowen, 
87  id.  151;  Bank  of  the' United  States  v.  Owens,  2  Pet.  527. 

Third — But  the  plaintiff  in  error  was  and  is  prohibited 
by  law  from  taking  the  lands  in  question ;  therefore  the  deed 
was  void,  and  plaintiff  in  error  took  no  title,  and  so  can  not 
maintain  this  action.  Kev.  Stat.  1874,  ch.  32,  sec.  42; 
Public  Laws  of  1869,  p.  67,  sec.  10  ;  Carroll  v.  East  St.  Louis, 
67  111.  568  ;  Starkweather  v.  American  Bible  Society,  72  id.  50  ; 
United  States  Trust  Co.  v.  Lee,  73  id.  142 ;  Fridley  v.  Boiven, 
87  id.  151. 

Fourth — The  power  to  regulate  corporations  exists  in  gov- 
ernment to  the  same  extent  that  it  does  to  regulate  individu- 
als. There  can  be  no  vested  right  to  do  wrong,  and  generally 
there  can  be  no  vested  right  to  be  exempt  from  the  operation 
of  the  general  laws  of  the  land,  whether  such  right  be  claimed 
by  an  individual  or  a  corporation.  Bank  of  the  Republic  v. 
Hamilton  County,  21  111.  53 ;  Ruggles  v.  The  People,  91  id. 
256 ;  Illinois  Central  R.  R.  Co.  v.  The  People,  95  id.  313 ; 
Ward  v.  Farwell,  97  id.  593 ;  Gulliver  v.  Roelle,  100  id.  141 ; 
Munn  v.  The  People,  69  id.  80 ;  Munn  v.  Illinois,  94  U.  S. 
113;  Thompson  on  Stockholders,  sees.  65,  Q6,  67;  Mora- 
wetz  on  Private  Corporations,  sees.  445-451. 

Fifth — The  power  to  regulate  the  amount  of  land  which 
the  plaintiff  in  error  might  take  and  hold,  is  reserved  by  sec- 
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tion  10  of  the  act  under  which  it  is  incorporated.  Public 
Laws  of  1869,  pp.  67,  68,  sees.  2,  10;  Jackson  v.  Hammond, 
2  Caine's  Cases,  337 ;  McCartee  v.  Orphans'  Asylum  Society, 
9  Cow.  437 ;  Ward  v.  Farwell,  supra;  Gulliver  v.  Roelle,  supra. 
Sixth — The  act  of  1869,  in  so  far  as  it  is  a  grant  of  corpo- 
rate powers,  must  be  strictly  construed  against  the  corpora- 
tion, and  in  favor  of  the  State.  Cooley  on  Const.  Lim.  pp. 
394,  395,  396;  Sedgwick  on  Stat,  and  Const.  Law,  (2d  ed.) 
p.  294. 

Mr.  Justice  Muleey  delivered  the  opinion  of  the  Court : 

The  St.  Peter's  Eoman  Catholic  Congregation  brought  to 
the  February  term,  1882,  an  action  of  ejectment,  against 
Nicholas  Germain,  for  the  recovery  of  a  valuable  tract  of  land, 
situate  in  St.  Clair  county,  consisting  of  about  eighty  acres. 
There  was  a  judgment  for  the  defendant  in  the  court  below, 
and  the  plaintiff  brings  the  case  here  for  review. 

It  appears,  from  a  stipulation  of  the  parties,  that  Catharine 
Agnes  Germain,  being  the  owner  in  fee  of  the  premises,  on 
the  2d  day  of  November,  1878,  executed  and  delivered  to  the 
plaintiff  a  deed  therefor,  properly  acknowledged,  and  pur- 
porting to  convey  the  same ;  that  the  plaintiff  is,  and  was  at 
the  time  of  the  conveyance,  a  religious  corporation,  organized 
and  existing  under  the  act  of  March  8,  1869,  entitled  "An 
act  to  provide  for  the  holding  of  Koman  Catholic  churches, 
cemeteries,  colleges,  and  other  property;"  and  that  at  the 
time  of  said  conveyance  the  plaintiff  owned  and  occupied 
more  than  ten  acres  of  land  in  St.  Clair  county,  exclusive 
of  the  land  described  in  the  deed. 

Under  these  facts  the  question  is  presented — and  indeed 
this  is  the  only  question  in  the  case — whether  the  title  to  the 
land  in  dispute  passed  by  the  deed  from  Catharine  Germain 
to  the  plaintiff.  No  question  is  made  by  counsel  for  defend- 
ant in  error  as  to  the  form  or  sufficiency  of  the  deed,  or  the 
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manner  in  which  it  was  obtained,  or  with  respect  to  the  right 
or  power  of  the  grantor  to  convey,  but  the  only  question 
made  is  as  to  the  capacity  of  the  plaintiff  in  error  to  take 
under  the  deed.  The  determination  of  this  question  depends 
upon  the  construction  that  must  be  given  to  the  statutes  then 
in  force  authorizing  religious  corporations  to  acquire  lands  in 
this  State.  By  the  2d  section  of  the  act  of  1869,  above  men- 
tioned, religious  societies  organized  under  it  are  authorized 
"to  receive,  hold,  dispose  of,  and  convey,  any  kind  of  prop- 
erty," and  by  the  10th  section  the  act  is  declared  to  be  "sub- 
ject to  any  limitation  or  modification  which  may  hereafter  be 
enacted  by  general  law  as  to  the  amount  of  real  estate  to  be 
held  by  the  corporations,  respectively,  provided  for  herein." 
It  will  be  perceived  this  act  contains  no  limitation  as  to  the 
quantity  of  lands  religious  societies  incorporated  under  it 
may  "receive"  and  "hold,"  but,  as  we  have  just  seen,  the 
legislature,  by  the  10th  section,  reserves  the  right  to  limit 
and  modify  the  amount  "to  be  held"  by  them.  At  the  time 
of  the  adoption  of  this  act  the  44th  section  of  chapter  35, 
Kevised  Statutes  1845,  entitled  "Corporations, "  was  in  force, 
which  authorized  any  religious  society  or  corporation  then 
existing,  or  which  might  thereafter  be  formed,  "to  receive,  by 
gift,  devise  or  purchase,  any  quantity  of  land  not  exceeding 
ten  acres,"  etc.  This  act  continued  in  force  until  in  1872, 
when  it  was  repealed,  and  section  42,  of  chapter  32,  of  the 
present  revision,  was  adopted  in  its  stead,  which  provides, 
that  "any  corporation  that  may  be  formed  for  religious  pur- 
poses under  this  act,  or  under  any  law  of  this  State,  for  the 
incorporation  of  religious  societies,  may  receive,  by  gift,  devise 
or  purchase,  land  not  exceeding  ten  acres,"  etc.  By  compar- 
ing the  two  sections  it  will  be  perceived  that  so  far  as  the 
present  inquiry  is  concerned,  they  are  substantially  the  same, 
so  that  the  adoption  of  the  latter  section  was  in  effect  merely 
continuing  in  force  the  former.  This  being  so,  it  follows  that 
in  determining  what,  if  any,  effect  the  latter  section  had  on 
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the  conveyance  in  question,  it  must  be  treated  precisely  as  if 
it  existed  at  the  time  of  the  adoption  of  the  act  of  1869. 

The  question  then  arises,  assuming,  as  we  do,  the  limita- 
tion contained  in  these  two  sections  was  in  force  at  the  time 
of  the  adoption  of  the  act  of  1869,  and  that  it  has  continued 
to  be  in  force  ever  since,  what,  if  any,  effect  did  it  have  on 
the  conveyance  in  question.  As  already  observed,  the  act  of 
1869  contains  no  limitation  upon  the  power  of  a  religious 
society  or  corporation  organized  under  it  to  acquire  real 
estate,  and  if  that  act  is  to  be  given  effect  without  regard  to 
the  limitation  contained  in  the  two  sections  we  have  been 
considering,  it  is  clear  the  title  to  the  land  in  question  passed 
by  the  deed.  But  can  such  a  construction  of  these  acts  be 
maintained  upon  legal  principles  ?  Both  of  the  sections  con- 
taining the  limitation  are  undoubtedly  conceived  in  terms 
sufficiently  broad  and  comprehensive  to  include  religious 
corporations  organized  under  the  act  of  1869,  as  well  as 
others,  and  no  reason  has  been  suggested,  nor  are  we  able  to 
perceive  any,  why  they  do  not  so  include  them.  Would  not 
religious  societies  organized  under  other  acts  have  the  same 
right,  and  with  the  same  show  of  reason,  to  contend  that 
they  do  not  fall  within  the  limitation  ?  And  if  they  are  to  be 
excluded  from  its  operation  also,  what  effect  could  be  given 
to  it  ?  We  see  no  fair,  reasonable  or  just  mode  of  enforcing 
the  limitation,  except  by  extending  it  to  all  religious  societies 
alike.  In  doing  so  we  but  conform  to  the  general,  well  recog- 
nized rule,  that  all  statutes  relating  to  the  same  subject 
should  be  construed  in  pari  materia,  so  as  to  give  them  all 
their  appropriate  effect  and  operation ;  and  courts  have  no 
right  to  depart  from  this  rule  unless  there  is  some  imperative 
reason  for  doing  so,  which  is  clearly  not  the  case  here.  The 
fact  that  the  legislature  failed  to  impose  a  limitation  in  the 
act  of  1869,  is  no  evidence  they  intended  there  should  be 
none.  Why  provide  for  such  a  limitation  when  there  was 
already  a  general  law  imposing  one  ?     To  have  inserted  a 
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similar  provision  in  that  act  would  have  been  simply  to 
declare  what  the  law  would  be  without  it,  and  the  fact  that 
nothing  was  said  on  the  subject  is  simply  evidence  that  the 
existing  limitation  was  satisfactory  to  the  legislature. 

In  the  light  of  judicial  history,  and  the  legislation  of  this 
country  on  the  subject,  we  can  not  for  a  moment  believe  that 
it  was  the  intention  of  the  legislature  to  put  it  in  the  power 
of  any  religious  society  or  corporation  to  acquire  lands  to 
any  indefinite  extent,  as  is  claimed  here.  It  has  ever  been 
the  policy  of  this  country,  including  our  own  State,  to  keep 
landed  estates  as  much  unfettered  as  possible,  so  that  their 
free  transfer  from  one  person  to  another  may  not  be  inter- 
rupted or  hindered,  and  it  will  not  be  denied  that  to'  permit 
corporations  to  acquire  real  estate  to  an  unlimited  extent 
would  be  destructive  of  this  policy.  Under  the  legislation 
of  our  State,  which  we  have  been  considering,  a  religious 
corporation  is  authorized  to  receive  or  acquire  lands  to  the 
extent  of  ten  acres,  and  no  more.  Any  amount  in  excess  of 
that  is  expressly  forbidden  by  the  statute,  and  it  follows  that 
all  conveyances,  deeds  or  other  contracts  made  in  violation 
of  this  prohibition,  are  absolutely  void. 

It  is  a  well  settled  rule  that  where  a  corporation  is  forbid- 
den to  take  or  receive  lands,  such  a  prohibition  goes  to  its 
capacity  to  acquire,  and  a  deed  made  to  it  under  such. cir- 
cumstances passes  no  title,  such  a  conveyance  being  abso- 
lutely void ;  and  the  correctness  of  this  rule  is  conceded  by 
the  learned  counsel  for  plaintiff  in  error.  It  is  claimed, 
however,  this  rule  only  applies  where  the  prohibition  is  total, 
and  not  merely  partial,  as  in  this  case, — that  where  there  is 
a  capacity  to  take  to  a  limited  extent,  and  a  conveyance  is 
made  for  a  quantity  in  excess  of  that  which  the  law  permits, 
the  title  will  nevertheless  pass  to  the  whole,  subject  to  the 
right  of  the  State  to  interpose  for  the  excess.  We  can  not 
give  our  adhesion  to  this  doctrine,  for  it  would  be  conceding  I 
that  a  corporate  body  might  clothe  itself  with  the  legal  title 
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to  an  estate  in  contravention  of  an  express  provision  of  the 
statute,  which  is  inconsistent  with  well  recognized  principles. 
Whether  a  deed  of  that  kind  would  be  good  for  the  amount 
of  land  that  might  lawfully  be  conveyed,  and  inoperative  for 
the  residue,  or  whether  r£  would  be  regarded  as  void  for  un- 
certainty as  to  what  particular  ten  acres  passed  by  it,  it  is 
not  necessary  for  us  to  stop  to  inquire,  for  whatever  might 
be  the  rule  in  such  a  case,  it  could  have  no  application  to 
the  one  before  us.  Here  it  is  admitted  the  -plaintiff  in  error 
had,  previous  to  the  conveyance  of  the  land  in  dispute, 
already  acquired,  and  was  then  the  owner  of  ten  acres  of 
land, — the  outside  limit  it  was  permitted  to  take.  This  being 
so,  it  is  clear  its  capacity  to  acquire  other  lands  was  fully 
exhausted,  and  there  was  a  total  want  of  power  to  take  the 
land  in  question. 

Moreover,  we  are  of  opinion  that  conceding  the  act  of  1869 
was  not  adopted  subject  to  the  limitation  contained  in  the 
44th  section  of  the  act  of  1845,  as  we  have  seen  it  was, 
nevertheless  the  reservation,  in  the  10th  section  of  the  former 
act,  of  the  power  to  regulate  by  general  law  the  amount  or 
quantity  of  land  which  corporations  organized  under  it  might 
hold,  fully  authorized  the  legislature — assuming  the  power 
did  not  exist  independently  of  it — to  prescribe  the  amount 
or  quantity  of  land  which  such  corporations  might  take  or 
acquire.  If  the  legislature  has  the  power — and  this  is  con- 
ceded— to  say  these  organizations  shall  not  hold  to  exceed  a 
specified  number  of  acres  of  land,  we  are  of  opinion,  as  the 
most  effectual  way  of  enforcing  such  power,  it  may  say  they 
shall  only  take  or  acquire  the  specified  quantity. 

Leaving  out  of  view  the  legal  aspects  of  the  question,  it 
looks  like  a  great  hardship  that  the  purposes  of  the  grantor 
in  the  deed  should  be  thus  thwarted,  and  that  the  church 
should  be  deprived  of  the  estate  so  generously  attempted  to 
be  given  to  it ;  yet  such  considerations  must  not  be  permitted 
to  disturb  the  balance  of  the  scales  of  legal  justice.     Ita  lex 
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scripta  est,  and  it  is  the  duty  of  all  to  submit  to  its  mandate, 
and  we  are  assured  that  none  will  do  so  more  cheerfully  than 
the  plaintiff  in  this  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig:  I  do  not  concur  in  the  decision  of 
this  case.  The  St.  Peter's  Eoman  Catholic  Congregation,  a 
corporation  existing  by  law,  under  our  statute  had  authority 
to  take  and  hold  lands  by  deed  or  devise,  and  whether  it  has 
exceeded  its  power  in  accepting  a  conveyance  of  the  land  in 
question,  can,  in  my  judgment,  only  be  inquired  into  by  the 
State.  The  question  is  one  between  the  corporation  and 
the  sovereign  power,  in  which  individuals  have  no  concern. 
DeCamp  v.  Dobbins,  29  N.  J.  Eq.  36. 

Mr.  Justice  Dickey  :  I  concur  with  the  view  expressed  by 
Mr.  Justice  Craig. 


John  N.  Satterfield  et  al. 

v. 

The  People,  for  use  of  Jefferson  County. 

Filed  at  Mt.  Vernon  June  21, 1882 — Rehearing  denied  November  Term,  1882. 

1.  County  officees — errors  and  mistakes  in  reports  of  moneys  re- 
ceived, etc.,  may  be  corrected.  The  reports  of  county  officers  of  the  earn- 
ings of  their  offices,  and  moneys  received  by  them,  etc.,  to  the  county  board, 
and  their  approval  by  such  board,  are  nothing  more  than  settlements  of  their 
accounts;  and  if  a  mistake  has  occurred  from  any  cause,  it  may  be  corrected 
the  same  as  a  mistake  in  the  settlement  of  accounts  between  individuals. 
Corrections  in  such  matters  are  always  allowable,  on  satisfactory  proof  being 
made. 

2.  So,  if  any  mistakes  or  inaccuracies  exist  in  any  intermediate  reports 
made  by  a  county  clerk,  they  may  be  corrected  in  any  subsequent  or  upon 
the  final  report  at  the  expiration  of  his  office,  either  in  favor  of  the  officer 
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himself  or  in  favor  of  the  county;  and  such  mistakes  may  be  shown  in  an 
action  upon  his  official  bond,  for  the  use  of  the  county. 

3.  County  ciiEKK — liability  on  his  bond — to  individuals  and  to  the 
county.  The  bond  of  a  county  clerk,  required  to  be  given  as  clerk  of  the 
county  court  for  the  faithful  performance  of  the  duties  of  such  office,  among 
which  is  the  duty  to  pay  over  all  moneys  which  shall  come  to  his  hands  by 
virtue  of  his  office  to  the  parties  entitled  thereto,  is  intended  to  secure  par- 
ties having  business  in  the  county  court,  and  not  to  secure  the  performance 
of  any  duty  required  of  him  to  the  county.  The  performance  of  such  duties 
to  the  county  is  secured  by  his  bond  as  county  clerk,  and  hence  his  sureties 
on  his  bond  as  clerk  of  the  county  court  are  not  liable  for  his  neglect  to  pay 
over  to  the  county  fees  received  by  him  in  probate  matters  in  excess  of  his 
salary,  clerk  hire,  etc. 

4.  The  condition  of  the  bond  of  a  county  clerk  is,  that  he  shall  perform 
all  the  duties  which  are  or  may  be  required  of  him  by  law  to  be  performed; 
and  the  law  makes  it  his  duty  to  pay  over  to  his  successor  in  office  all  moneys 
and  other  things  belonging  to  the  county,  and  also  to  make  report  in  writing 
to  the  chairman  of  the  county  board  of  "all  fees  and  emoluments  of  his  office, 
which  report  shall  show  the  gross  amount  of  the  earnings  of  such  office, 
and  the  total  amount  of  receipts,  of  whatever  name  or  character,"  and  after 
deducting  therefrom  his  salary,  together  with  all  necessary  expenses  for  clerk 
hire,  stationery,  fuel,  and  other  expenses,  to  pay  the  balance,  if  any,  into  the 
county  treasury.  This  makes  it  his  duty  to  account  for  the  total  receipts  of 
his  office,  from  whatever  source  they  may  be  derived,  whether  probate  fees  or 
otherwise,  and  an  action  lies  on  his  bond  in  favor  of  the  county  for  his 
refusal  or  neglect  to  discharge  such  duty. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Jefferson  county;  the  Hon.  Thomas  S.  Casey,  Judge, 
presiding. 

Messrs.  Pollock  &  Son,  for  the  plaintiffs  in  error : 

We  submit  that  the  acts  of  the  several  county  boards  in 
receiving,  auditing,  approving,  and  causing  the  several  reports 
to  be  made  matters  of  record,  were,  and  ought  to  be,  binding 
upon  all  subsequent  boards.  Roper  v.  Sangamon  Lodge,  91 
111.  518;  Stoner  v.  MilUkin,  85  id.  218;  Comstock  v.  Gage, 
91  id.  328 ;  Stull  v.  House,  62  id.  52. 

If  the  contrary  rule  should  be  established,  we  have  the 
anomaly  of  one  body  setting  aside  the  action  of  another  of 
29—104  III. 
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equal  authority,  which  would,  in  many  cases,  work  irrepar- 
able injury  to  innocent  parties.  Upon  this  point  we  refer 
to  Cothran's  Annotated  Statute,  page  63,  sec.  25 ;  Cullom  v. 
Dolloff,  94  111.  330;  Briscoe  v.  Clark  County,  95  id.  554; 
Gillett  v.  Board  of  Supervisors,  67  id.  256 ;  Hughes  v.  The 
People,  82  id.  78. 

The  office  of  county  clerk  being  a  separate  and  distinct 
office  from  that  of  clerk  of  the  county  court,  though  united 
in  the  same  person,  the  sureties  on  the  bond  of  the  county 
clerk  are  not  liable  for  moneys  by  him  received  in  his  office 
of  clerk  of  the  county  court — they  are  liable  only  for  moneys 
coming  to  him  as  county  clerk. 

Mr.  Seth  F.  Crews,  and  Mr.  W.  N.  White,  for  the  defend- 
ants in  error: 

The  plaintiffs'  counsel  proceed  upon  the  theory  that  if  the 
clerk  fails  to  make  a  full  and  correct  report,  there  is  no  way 
of  compelling  a  correction  of  the  same.  We  can  not  assent 
to  such  a  rule.  In  all  other  settlements  between  parties  to 
an  account,  if  it  can  be  shown  that  items  were  omitted  or 
mistakes  made,  the  parties  are  not  bound  by  the  settlement  ; 
and  more  especially  is  this  so  when  the  party  in  whose  favor 
the  report  is  made  is  under  the  sworn  duty  of  rendering  a 
full,  complete  and  correct  account,  under  oath. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  in  the  name  of  the  People,  for  the 
use  of  Jefferson  county,  on  the  official  bond  of  John  N.  Sat- 
terfield, as  county  clerk  of  Jefferson  county,  against  such 
clerk  and  the  sureties  on  his  bond.  The  declaration  is  in 
debt,  and  the  breaches  assigned  state  the  duties  of  such 
county  clerk  as  prescribed  by  law,  and  that  as  county  clerk 
he  received  large  sums  of  money  in  excess  of  his  salary, 
necessary  clerk  hire  and  stationery,  and  yet  he  did  not,  and 
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would  not,  make  full  and  complete  reports,  as  required  by 
law,  of  the  fees  earned  and  collected  as  such  clerk,  nor  would 
he  pay  over  to  the  treasurer  of  the  county  the  fees  by  him 
so  collected  in  excess  of  his  salary,  necessary  clerk  hire  and 
stationery,  as  he  was  so  ordered  by  the  county  board  to  do, 
and  was  otherwise  his  duty  to  do,  but  has  wholly  failed  and 
neglected  so  to  do.  Pleas  of  general  performance  of  the  con- 
ditions of  the  bond  were  filed,  and  issues  joined  upon  them. 
On  the  trial  before  the  court,  without  the  intervention  of  a 
jury,  the  issues  were  found  for  plaintiffs,  and  judgment  ren- 
dered in  debt  for  the  penalty  of  the  bond,  to  be  discharged 
on  payment  of  $1506.85, — the  damages  found  by  the  court. 
That  judgment  was  affirmed  in  the  Appellate  Court  for  the 
Fourth  District,  and  defendants  bring  the  case  to  this  court. 
The  evidence  shows  the  defendant,  during  his  incumbency, 
from  time  to  time  made  reports,  as  required  by  law,  to  the 
chairman  of  the  board  of  supervisors,  of  the  fees  and  other 
funds  received  by  him  in  his  official  capacity  as  county  clerk, 
and  after  deducting  the  sums  allowed  for  salary,  necessary 
clerk  hire  and  stationery,  there  was  sometimes  a  small  bal- 
ance due  the  county,  but  most  generally,  on  stating  the 
accounts,  it  was  found  enough  had  not  been  received  to  dis- 
charge the  allowances  for  salary,  necessary  clerk  hire  and 
stationery,  and  accordingly  his  reports  showed  a  balance  due 
to  defendant.  These  reports  were  all,  except  perhaps  the 
last  one,  presented,  and  were  approved  by  the  county  board. 
The  correctness  of  his  reports  of  the  earnings  of  his  office 
was  challenged  on  the  trial  by  plaintiffs,  and  that,  defend- 
ants insist,  can  not  be  done.  The  argument  is,  that  unless 
such  reports,  when  once  approved,  are  final,  the  anomaly  will 
be  presented  of  one  body  setting  aside  the  action  of  another 
of  equal  authority.  This  is  a  misapprehension*  of  the  law. 
Obviously  the  reports  made  by  such  officers,  and  the  auditing 
of  them,  are  nothing  more  than  settlements  of  their  accounts, 
and  no  reason  is  perceived,  if  a  mistake  for  any  cause  has 
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occurred,  why  it  may  not  be  corrected  as  a  mistake  in  settle- 
ments of  accounts  between  individuals.  Corrections  in  such 
matters  are  always  allowable,  on  satisfactory  proof  being 
made,  otherwise  serious  wrong  would  often  be  done.  So  in 
this  case,  if  mistakes  or  inaccuracies  exist  in  any  interme- 
diate reports  made  by  the  clerk,  there  can  be  no  reason  why, 
upon  a  subsequent  or  upon  the  final  report  at  the  expiration 
of  his  term  of  office,  they  may  not  be  corrected,  either  in 
favor  of  the  officer  himself  or  in  favor  of  the  county,  otherwise 
there  might  be  a  failure  of  justice  to  one  party  or  the  other. 
But  the  point  most  confidently  relied  on  for  a  reversal  of 
the  present  judgment  is,  the  court  admitted  improper  evi- 
dence to  be  given  on  behalf  of  plaintiffs,  over  the  objection 
of  defendants.  That  which  is  complained  of  is  evidence  of 
the  amounts  of  probate  fees,  and  fees  in  suits  in  the  county 
court,  received  by  defendant. in  his  official  capacity.  It  is 
contended  the  sureties  on  his  bond  as  county  clerk  are  not 
liable  for  such  fees  in  case  he  fails  to  pay  the  same  to  the 
county,  but  that  whatever  liability  there  may  be  for  such 
failure,  would  fall  upon  his  sureties  on  his  bond  as  clerk  of 
the  county  court.  This,  it  is  thought,  is  not  a  correct  con- 
struction of  the  statute  in  this  respect.  Section  2,  chap.  25, 
Eev.  Stat.  1874,  declares  county  clerks  shall  be  clerks  of  the 
county  courts  of  their  respective  counties,  and  by  section  4  of 
the  same  chapter  every  clerk,  before  entering  upon  the  duties 
of  his  office,  shall  give  bond,  with  one  or  more  sureties,  to  be 
approved  by  the  judge  of  the  court  of  which  he  is  clerk,  in 
the  sum  of  $5000,  conditioned  for  the  faithful  performance 
of  the  duties  of  such  office,  and,  among  other  duties,  to  pay 
over  all  moneys  that  shall  come  to  his  hands  by  virtue  of  his 
office,  to  the  parties  entitled  thereto.  Undoubtedly  the  bond 
required  by  section  4  cited,  is  to  secure  the  faithful  discharge 
of  his  duties  as  clerk  of  the  county  court,  and  for  the  pay- 
ment of  all  moneys  that  may  come  to  his  hands  in  the  capac- 
ity of  clerk  of  that  court,  to  parties  entitled  thereto  having 
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business  in  such  court,  and  does  not,  and  certainly  was  not 
intended  to,  secure  the  performance  of  any  duty  required  of 
such  officer,  by  law,  to  the  county.  It  will  be  seen  his  bond 
to  secure  the  performance  of  his  duties  to  the  county  is  pro- 
vided for  by  section  2,  chap.  35,  Eev.  Stat.  1874,  the  form 
of  which  is  given  in  the  statute,  and  that  is  the  one  upon 
which  the  present  suit  was  brought.  The  conditions  of  this 
bond  are,  the  county  clerk  shall  perform  all  duties  which  are 
or  may  be  required  of  him  by  law  to  be  performed,  and  also, 
among  other  things,  to  pay  over  to  his  successor  in  office  all 
moneys  and  other  things  belonging  to  the  county.  Section 
51,  chap.  53,  Eev.  Stat.  1874,  makes  it  the  duty  of  every 
county  officer  who  is  paid  in  whole  or  in  part  by  fees,  to 
report  in  writing,  to  the  chairman  of  the  county  board,  "all 
fees  and  emoluments  of  his  office,  which  report  shall  show 
the  gross  amounts  of  the  earnings  of  such  office,  and  the 
total  amount  of  receipts,  of  whatever  name  or  character, " 
and  after  deducting  therefrom  such  officer's  salary,  together 
with  all  necessary  expenses  for  clerk  hire,  stationery,  fuel 
and  other  expenses,  the  balance,  if  any,  he  shall  pay  into 
the  county  treasury.  In  this  case  it  was  the  duty  of  the  prin- 
cipal defendant  to  make  reports  to  the  county  board  of  the 
total  receipts  of  his  office,  of  "whatever  name  or  character," 
and  so  defendant  must  himself  have  understood  his  .duty 
under  the  statute,  for  in  every  report  he  made  he  included 
therein,  as  was  his  duty,  "probate  fees,"  and  "fees  for  suits" 
in  the  county  court.  It  makes  no  difference  from  what 
source  the  fees  of  his  office  come  to  his  hands,  whether 
"probate  fees"  or  other  fees,  they  are  in  the  strictest  sense 
earnings  of  his  office,  which  he  is  obliged  to  report ;  and  after 
deducting  therefrom  his  salary,  clerk  hire  and  other  expenses, 
as  fixed  by  the  county  board,  it  is  his  duty,  by  law,  to  pay 
the  balance  of  such  fees  so  received  from  any  source,  no  mat- 
ter what,  into  the  county  treasury,  and  a  failure  so  to  do  is  a 
breach  of  the  conditions  of  his  bond  as  county  clerk.     It  is  a 
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failure  to  perform  his  duties  as  such  clerk  as  the  same  have 
been  prescribed  by  law.  As  clerk  of  the  county  court  he  owes 
no  duty  to  the  county  in  this  respect.  It  is  as  county  clerk 
he  is  to  report  the  earnings  of  his  office,  and  the  balance, 
after  deducting  allowances  made  by  the  county  board,  he 
shall  pay  into  the  county  treasury,  or  to  his  successor  in 
office.  There  was  no  error  in  the  admission  of  evidence  in 
the  respect  pointed  out. 

Whether  anything  remained  in  the  hands  of  the  clerk  after 
deducting  his  salary,  clerk  hire,  and  other  expenses  allowed 
by  the  county  board,  from  the  earnings  of  this  office,  was 
purely  a  question  of  fact ;  and  as  the  trial  court  found  a  cer- 
tain amount,  and  as  that  finding  was  affirmed  by  the  Appel- 
late Court,  the  finding  of  the  latter  court  is  conclusive  on  this 
court,  and  the  question  of  fact  can  not  be  investigated  by  this 
tribunal.  » 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig  :  I  do  not  concur  in  this  decision.  In 
my  judgment,  where  a  county  clerk  receives  money  as  such, 
which  he  fails  to  account  for,  an  action  will  lie  on  his  official 
bond  as  county  clerk.  When  he  receives  money  in  his  official 
capacity  as  clerk  of  the  county  court,  the  action  should  be 
brought  on  his  official  bond  executed  as  clerk  of  the  county 
court,  and  in  the  latter  case  an  action  will  not  lie  on  the  bond 
executed  as  county  clerk.  This  distinction  was  disregarded 
on  the  trial  in  the  circuit  court,  and,  in  my  judgment,  erro- 
neously. 
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The  Louisville  and  Nashville  Eailboad  Company  et  al. 

v. 
Ursula  Koelle  et  al. 

Filed  at  Mt.  Vernon  June  21,  1882 — Rehearing  denied  November  Term,  1882. 

1.  Eight  of  way — in  gross,  not  assignable.  Where  a  grant  of  a  right 
of  way  is  in  gross,  it  will  be  personal  to  the  grantee,  and  incapable  of  assign- 
ment; but  if  it  is  appurtenant  to  other  lands,  or  an  estate,  it  is  the  subject  of 
transfer,  and  will  pass  by  a  conveyance  of  the  estate  to  which  it  is  appur- 
tenant. 

2.  Same — whether  appurtenant  or  in  gross.  A  granted  a  right  of  way 
across  his  land  to  B,  C  and  D,  fifteen  feet  wide,  to  the  land  of  C,  as  located 
by  an  engineer  of  a  railway  company  in  a  section  described,  "to  be  used  by 
said  grantees  and  others  for  railroad  and  switch  purposes,"  to  revert  to  the 
grantor  when  not  so  used,  otherwise  to  remain  the  property  of  the  grantees, 
their  heirs  and  assigns  forever,  and  it  appeared  that  the  grantees  paid  the 
consideration  and  constructed  the  switch  at  their  own  expense,  and  each  of 
the  grantees  had  coal  lands  adjoining  such  switch  from  which  they  mined 
and  raised  coal  for  transportation  over  such  switch  to  a  railroad,  although 
the  land  of  C  alone  was  mentioned  in  the  deed,  and  that  at  the  time  of  the 
grant  the  switch  had  been  actually  located  across  the  lands  of  the  several 
grantees.  It  was  held,  that  the  right  of  way  thus  granted  was  appurtenant  to 
the  lands  of  B  and  D  as  well  as  to  the  land  of  C,  which  alone  was  described, 
and  as  such  was  transferable  to  their  grantees. 

3.  Deed — circumstances  looked  to  in  construing.  The  ordinary  rule 
that  the  rights  of  the  parties  to  a  deed  must  be  ascertained  from  the  words  of 
the  instrument,  is  subject  to  the  modification  that  surrounding  circumstances 
may  be  taken  into  consideration  in  order  to  ascertain  the  intention  of  the 
parties.  Courts  must  give  a  common-sense  construction  to  grants,  and  will 
consider  the  state  of  things  and  the  considerations  in  view  of  the  parties  at 
the  time  the  grant  is  made,  which  move  them  to  its  execution  and  acceptance. 

4.  Same — plat  referred  to  becomes  a  part  of  description.  Where  a 
grant  of  a  right  of  way  from  a  railroad  track  to  certain  coal  mines  refers  to 
it  as  having  been  located  by  an  engineer,  the  location  thus  referred  to  becomes 
a  part  of  the  deed, — a  descriptive  part  of  the  subject  of  the  conveyance, — the 
same  as  if  the  plat  thereof  had  been  set  out  in  full  in  the  deed. 

5.  Easement — presumption  that  it  is  appurtenant.  Though  an  ease- 
ment, like  a  right  of  way,  may  be  created  by  grant  in  gross,  or  attached  to  the 
person  of  the  grantee,  this  is  never  presumed  when  it  can  fairly  be  construed 
to  be  appurtenant  to  some  other  estate. 
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6.  Same— may  be  in  part  appurtenant  and  partly  in  gross.  In  the 
grant  of  a  right  of  way  to  several  persons,  it  may  be  a  right  appurtenant  as 
to  some  of  the  grantees,  and  in  gross  as  to  others.  There  is  no  incompat- 
ibility in  such  a  grant. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  M.  Hamill,  and  Messrs.  Hay  &  Knispel,  for  the 
appellants : 

In  construing  a  grant  of  an  easement,  or  any  other  grant, 
the  rights  of  the  parties  must  be  determined  from  the  words 
of  the  deed.  But  this  general  rule  is  subject  to  the  modifica- 
tion that  the  surrounding  circumstances  may  be  taken  into 
consideration  to  ascertain  the  intention  of  the  parties.  The 
words  used  in  a  deed  will  therefore  be  construed  with  refer- 
ence to  the  condition  of  things  to  which  they  have  reference. 
Goddard's  Law  of  Easements,  275,  276 ;  Nash  v.  Toivne,  5 
"Wall.  689 ;  Richer  v.  Fairbanks,  40  Maine,  43  ;  Hadclen  v. 
Shoutz,  15  111.  581 ;  United  States  v.  Appleton,  1  Sumner,  492; 
1  Wait's  Actions  and  Defences,  116. 

If  a  contract  or  deed  admits  of  more  than  one  construc- 
tion, one  of  which  will  render  it  inefficacious,  or  nullify  it, 
that  construction  should  be  adopted  which  will  carry  it  into 
effect."  The  meaning  will  be  adopted  which  is  adverse  to  the 
grantor.  Pugh  v.  Leeds,  Cowp.  714;  Peckham  v.  Haddock, 
36  111.  38;  City  of  Alton  v.  Illinois  Transportation  Co.  12  id. 
38 ;  Rolker  v.  Great  Western  Ins.  Co.  3  Keyes,  17. 

Several  or  many  persons  may  have  rights  of  way  over  one 
and  the  same  road,  which  are  easements.  Goddard's  Law  of 
Easements,  75 ;  Semple  v.  London  and  Birmingham  Ry.  Co. 
9  Simons,  209;  Duncan  v.  Larch,  6  Q.  B.  905. 

Grants  of  easements  are  to  be  construed  like  other  grants, 
deeds  or  contracts.     2  Washburn  on  Eeal  Prop.  27. 
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Mr.  Charles  W.  Thomas,  for  the  appellees : 

For  a  definition  of  a  private  right  of  way,  and  the  requisites 
of  such  way,  see  Garrison  v.  Rudd,  19  111.  558.  Whether  a 
way  is  appurtenant  to  land  or  in  gross  to  the  grantee.     Ibid. 

In  Koelle  v.  Knecht,  99  111.  396,  the  grant  in  question  in 
this  case  was  before  this  court,  and  while  the  present  writer 
urged  that  it  contained  a  reservation  appurtenant  to  Koelle's 
land  of  a  right  to  use  the  whole  switch  when  constructed  as 
then  located,  the  court  held  that  the  grant  was  clearly  a  grant 
by  Koelle  of  a  right  of  way  appurtenant  to  Schmisseur's  land. 
The  appellees  in  this  case  are  content  to  abide  by  the  law  as 
there  announced,  and  to  maintain  that  the  decision  was  cor- 
rect. The  terminus  a  quo  is  in  Schmisseur's  land,  which  is 
in  section  7.  The  way  granted  is  limited  to  that  located  in 
section  6,  which  ends  at  the  line  of  Schmisseur's  land.  It 
has  every  element  of  a  way  appurtenant.  If  it  be  appurten- 
ant, it  can  not  also  be  in  gross.  Washburn  on  Easements, 
sec.  29. 

No  rule  is  better  settled  by  the  authorities  than  that  for- 
bidding the  owner  of  a  private  way  to  a  particular  close  to 
extend  it  to  other  closes,  or  use  it  for  purposes  not  mentioned 
in  the  grant.  Goddard  on  Easements,  324,  et  seq. — where 
the  subject  is  discussed.  Washburn  on  Easements,  sec.  186, 
et  seq. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  an  injunction,  brought  by  the  widow  and 
heirs  of  Christian  Koelle,  deceased,  against  the  Louisville  and 
Nashville  Eailroad  Company,  Daniel  Knecht,  August  Lenz, 
and  the  Dutch  Hollow  Coal  Mining  Company,  to  restrain  the 
railroad  company  from  transporting,  and  the  other  defend- 
ants from  shipping,  coal  or  other  freight  over  a  certain  rail- 
road switch  upon  complainants'  land,  from  coal  mines  near 
to,  and  connected  with,  said  switch,  which  are  operated  by 


458  L.  &  N.  E.  E.  Co.  et  at.  v.  Koelle  et  al.  [Sept. 

Opinion  of  the  Court. 

such  other  defendants.  On  final  hearing  the  court  below 
decreed  the  relief  prayed  for,  except  as  respected  the  Dutch 
Hollow  Coal  Mining  Company,  and  all  the  defendants  except 
defendant  Lenz  appeal  from  the  decree. 

The  right  which  the  defendants  claim  of  the  use  of  the 
switch  in  question,  rests  upon  the  following  agreement,  under 
seal,  made  on  the  28th  day  of  November,  1870,  between 
Christian  Koelle,  in  his  lifetime  the  then  owner  of  the  land 
upon  which  the  switch  is  in  part  located,  and  Daniel  Knecht, 
Alpheus  Boling,  and  Joseph  Schmisseur : 

"Know  all  men  by  these  presents,  that  I,  Christian  Koelle, 
for  the  consideration  hereinafter  named,  do  hereby  convey  to 
Daniel  Knecht,  Joseph  Schmisseur  and  Alpheus  Boling,  the 
right  of  way  for  a  switch  from  the  St.  Louis  and  Southeast- 
ern railway  across  my  land,  fifteen  feet  wide,  to  the  land  of 
said  Schmisseur,  near  the  turnpike,  where  the  same  was 
located  by  the  said  railroad  company  by  its  engineer,  in  sec- 
tion 6,  township  1  north,  range  8  west,  in  St.  Clair  county, 
Illinois,  to  be  used  by  said  grantees  and  others  for  railroad 
and  switch  purposes,  and  when  not  so  used  to  revert  to 
me,  said  grantor,  otherwise  to  remain  the  property  of  said 
grantees,  their  heirs  and  assigns  forever,  for  the  uses  and 
purposes  named,  In  consideration  therefor  the  said  grantees 
have  this  day  paid  to  said  Koelle  the  sum  of  $200,  the 
receipt  whereof  is  hereby  acknowledged,  and  upon  the  further 
consideration  that  said  grantees  permit  said  grantor  to  use 
said  switch  and  railroad  the  same  as  the  grantees. " 

It  appears  that  the  switch  was  built  from  the  main  track 
of  said  railroad,  in  accordance  with  said  agreement,  in  1871, 
the  said  Knecht,  Schmisseur  and  Boling  doing  all  the  grading 
for  the  switch,  and  building  the  bridges  and  culverts  upon  its 
line,  and  the  railroad  company  furnishing  and  laying  down 
the  railroad  ties  and  iron.  Before  the  switch  was  completed 
Boling  sold  out  his  interest  to  Lenz,  and  the  latter  thereafter 
occupied  Boling's  position  in  the  enterprise.     The  Louisville 
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and  Nashville  Eailroad  Company  is  the  successor  of  the 
St.  Louis  and  Southeastern  Eailway  Company.  The  Dutch 
Hollow  Coal  Mining  Company  owns  and  operates  a  coal  mine 
on  the  switch  upon  Schmisseur's  land.  Lenz  and  Knecht 
own  and  operate  coal  mines  on  the  switch  on  their  own  lands, 
and  not  acquired  from  Schmisseur. 

The  whole  case  turns  upon  the  construction  of  the  above 
grant  of  the  right  of  way  for  the  switch,  made  by  Christian 
Koelle  to  Knecht,  Schmisseur  and  Boling — upon  what  inter- 
est such  grant  conveyed  to  the  grantees.  The  circuit  court 
held  that  the  grant  was  solely  appurtenant  to  the  land  of 
Schmisseur,  and  that  the  railroad  company  had  no  right  to 
transport  coal  or  other  freight  over  the  switch  from  any  land 
upon  it  other  than  from  the  Schmisseur  land. 

This  same  agreement  was  before  us  on  a  former  occasion, 
in  the  case  of  Koelle  et  al.  v.  Knecht  et  al.  99  111.  396,  where 
we  said  in  reference  to  it:  "We  are  clearly  of  opinion  that 
this  right  of  way  became  appurtenant  to  the  Schmisseur 
land."  This  is  relied  upon  as  a  justification  of  the  decree 
of  the  court  below.  If  the  deed  did  convey  a  right  of  way 
appurtenant  to  Schmisseur's  land,  it  does  not  follow  that  that 
was  all  the  interest  which  was  conveyed  by  the  instrument. 
There  might  also  have  been  granted  at  the  same  time  a  right 
of  way  appurtenant  to  the  lands  of  Knecht  and  Boling,  or 
one  to  them  in  gross.  We  see  no  incompatibility  in  such  a 
grant.  There  was  in  the  former  case  no  occasion  to  pass 
upon  the  rights  of  Knecht  and  Boling,  and  there  was  no 
expression  of  opinion  in  regard  thereto  made  or  intended. 
If  it  should  be  held  that  there  was  no  right  of  way  given 
appendant  to  the  lands  of  Knecht  and  Boling,  there  was  at 
least  granted  to  them  one  in  gross.  The  grant  is  in  no 
respect  exclusive  as  to  Schmisseur,  or  his  land,  but  it  is  to 
the  three  equally,  although  Schmisseur's  land  is  named  as 
the  terminus.  There  is  conveyed  to  Knecht  and  Boling  the 
right  of  way  for  a  switch  across  Koelle's  land  as  fully  as  one 
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is  capable  of  being  conveyed  by  the  language  of  a  deed.  As 
respects  Knecht,  this  would  be  sufficient  for  the  purpose  of 
this  case,  but  would  not  be  so  as  to  Lenz,  as  the  grant  was 
not  to  him  personally  from  Koelle,  but  he  claims  by  assign- 
ment from  Boling.  If  the  grant  of  the  righ't  of  way  was  to 
Knecht  and  Boling  in  gross,  it  would  be  a  right  personal  to 
them,  and  incapable  of  assignment,  and  Lenz  would  take 
nothing  by  the  conveyance  from  Boling  to  him.  Garrison  v. 
Radd,  19  111.  558,  and  authorities  there  cited;  Koelle  et  al. 
v.  Knecht  et  al.  99  111.  396. 

But  we  are  inclined  to  think  that  the  agreement  in  this 
case  for  the  conveyance  of  the  right  of  way  may  bear  the  con- 
struction that  it  granted  a  right  of  way  appurtenant  to  the 
lands  of  Knecht  and  Boling  as  well  as  to  the  land  of  Schrois- 
seur.  True,  the  land  of  Schmisseur  alone  is  mentioned  in 
the  deed,  and  where  an  easement  is  granted  in  express  terms 
by  deed,  the  ordinary  rule  which  governs  in  similar  cases 
prevails,  that  the  rights  of  the  parties  must  be  ascertained 
from  the  words  of  the  deed.  Yet  this  is  subject  to  the  modi- 
fication that  surrounding  circumstances  may  be  taken  into 
consideration  in  order  to  ascertain  the  intention  of  the  parties 
to  the  deed.  (Godclard's  Easements,  275.)  In  Hadden  v. 
Shoutz,  15  111.  582,  this  court  said :  "In  construing  deeds  or 
other  writings,  courts  must  seek  to  ascertain  and  give  effect 
to  the  intention  of  the  parties;  and  for  that  purpose  they 
may  and  will  take  notice  of  attendant  circumstances,  and  by 
them  determine  the  intention  of  the  parties.  *  *  *  The 
law  must  give  a  common-sense  construction  to  grants,  and 
consider  the  state  of  things  and  the  considerations  in  view 
of  the  parties  at  the  time  the  grant  is  made,  which  move 
them  to  its  execution  and  acceptance." 

The  decree  finds:  "That  said  switch  was  built  from  the 
main  track  of  said  railroad  in  said  section  6,  in  the  year 
1871,  as  located  by  the  engineer  of  said  St.  Louis  and  South- 
eastern Eailway  Company,  across  the  land  of  Koelle,  Knecht 
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and  Schmisseur,  to  the  coal  mine'of  said  August  Lenz,  near 
the  turnpike ;  that  said  switch,  where  it  passes  the  Knecht 
mine  and  reaches  the  Lenz  mine,  is  upon  said  Schmisseur's 
land ;  that  said  Lenz  owns  and  operates  a  coal  mine  on  said 
switch,  near  the  turnpike ;  that  said  Knecht  owns  and  oper- 
ates a  coal  mine  on  said  switch  where  it  crosses  said  Schmis- 
seur's land  to  reach  the  coal  mine  of  said  Lenz." 

A  plat  of  the  location  of  the  switch  is  made  an  exhibit  to 
the  bill,  and  is  incorporated  in  the  decree,  which  plat  shows 
the  switch  to  pass  by  the  coal  mine  of  Knecht,  and  terminate 
at  the  coal  mine  of  Lenz,  the  farthest  point  from  the  main 
track  of  the  railroad.  The  agreement  itself  refers  to  the 
switch  having  been  located  by  the  engineer  of  the  railroad 
company,  and  grants  the  right  of  way  for  the  switch  where 
it  had  been  located,  and  the  switch  was  built  where  it  had 
been  thus  located.  It  appears,  then,  that  at  the  time  when 
this  conveyance  of  the  right  of  way  for  the  switch  was  made, 
the  switch  had  been  actually  located  across  the  land  of 
Koelle,  Knecht  and  Schmisseur  to  the  coal  mine  of  Lenz, 
near  the  turnpike,  and  under  such  circumstances  Koelle  con- 
veys to  Knecht,  Schmisseur  and  Boling  the  right  of  way  for 
the  switch  where  the  same  had  been  located.  The  location 
thus  referred  to  became  a  part  of  the  deed, — a  descriptive 
part  of  the  subject  of  conveyance, — making  it  the  same  as  if 
the  deed  in  terms  had  described  the  location  of  the  switch 
for  which  in  part  the  right  of  way  was  granted,  as  passing 
across  the  land  of  Knecht,  and  terminating  at  the  coal  mine 
of  Lenz.  In  case  the  deed  had  in  terms  so  described  the 
location  of  the  switch  for  which  in  part  the  right  of  way 
was  granted,  we  think  it  would  have  been  held  that  the  grant 
was  appurtenant  to  the  land  of  Knecht  and  the  coal  mine  of 
Lenz.  As  respects  Lenz,  it  would  have  come  within  the  very 
words  of  the  definition  of  a  way  appurtenant :  "Ways  are 
said  to  be  appendant  or  appurtenant  when  they  are  incident 
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to  an  estate,  one  terminus  "being  on  the  land  of  the  party 
claiming."     Washburn  on  Easements,  232. 

The  consideration  for  the  right  of  way  was  paid  by  the 
three,  Knecht,  Schmisseur  and  Boling,  and  they  did  the 
grading  for  the  switch,  and  built  the  bridges  and  culverts  at 
their  own  expense.  There  can  be  no  question  that  the  pur- 
pose, as  respected  Knecht  and  Boling,  was  for  the  accommo- 
dation of  their  lands, — for  the  shipment  and  transportation 
of  coal  from  them  by  the  railroad.  It  is  laid  down  in  Wash- 
burn on  Easements,  40 :  "Though  an  easement,  like  a  right 
of  way,  may  be  created  by  grant  in  gross,  as  it  is  called,  or 
attached  to  the  person  of  the  grantee,  this  is  never  presumed 
where  it  can  fairly  be  construed  to  be  appurtenant  to  some 
other  estate." 

We  think  that,  in  view  of  all  the  circumstances  here 
appearing,  the  right  of  way  granted  may  fairly  be  construed 
as  appurtenant  to  the  estates  of  Knecht  and  Boling,  and  so 
the  right  of  Boling  was  transferable,  and  passed  to  Lenz. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded  for  further  proceedings  in  conformity  with 

this  opinion. 

Decree  reversed. 


Charles  W.  Thomas 
v. 
The  Citizens'  Horse  Kailway  Company.  • 

Filed  at  Mt.  Vernon  Sept.  29, 1882 — Rehearing  denied  November  Term,  1882. 

1.  Railroad  corporation — power  to  borrow  money  and  give  mort- 
gage. Under  the  statute  authorizing  a  railroad  company  to  borrow  money 
for  certain  purposes,  to  dispose  of  its  bonds  for  the  sum  so  borrowed,  and  to 
mortgage  its  property  and  franchises  to  secure  the  same,  upon  the  concur- 
rence of  the  holders  of  two-thirds  in  amount  of  the  stock  of  such  corpo- 
ration, to  be  expressed  at  a  meeting  of  stockholders  to  be  called  by  the 
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directors,  who  are  to  give  notice,  etc.,  a  resolution  of  the  directors  at  a 
directors'  meeting,  authorizing  and  directing  the  execution  of  a  mortgage  for 
a  loan,  it  being  shown  that  they  were  the  only  stockholders  except  one,  and 
that  all  the  stockholders  assented  to  the  making  of  the  mortgage,  while  not 
a  literal  compliance  with  the  law  is  a  substantial  compliance  with  its  spirit, 
and  the  mortgage  will  be  held  good. 

2.  The  statute  requires  the  concurrence  of  the  holders  of  two-thirds  in 
amount  of  the  stock  of  the  corporation  to  the  proposition  to  borrow  money 
and  mortgage  the  corporate  property.  In  such  case,  whether  the  stock- 
holders received  such  a  notice  of  the  meeting  as  the  statute  requires,  is  a 
matter  of  no  importance,  if  they  met  and  acted  upon  the  question.  Their 
action  is  as  binding  as  if  they  had  the  proper  notice. 

3.  Same — when  a  directors'  meeting  is  a  stockholders'  meeting.  Under 
a  statute  requiring  the  concurrence  of  the  holders  of  two-thirds  of  the  stock 
of  a  corporation  to  mortgaging  the  corporate  property  for  a  loan  of  money,  to 
be  expressed  at  a  meeting  of  the  stockholders  called  by  the  directors  for  that 
purpose,  a  meeting  of  the  directors,  who  are  the  only  stockholders  except 
one,  at  which  all  assent  to  the  proposition,  is  in  effect  a  meeting  of  the  stock- 
holders, and  the  act  of  the  directors  that  of  the  stockholders.  The  require- 
ment of  the  concurrence  of  the  holders  of  two-thirds  of  the  stock,  is  intended 
for  the  protection  of  the  stockholder,  and  is  a  matter  in  which  the  public 
have  no  interest. 

4.  Coepoeation — estopped  to  deny  its  liability  after  receiving  benefits 
of  its  contract.  Where  power  is  conferred  upon  a  corporation  to  borrow 
money,  and  secure  the  same  by  mortgage  on  its  property,  such  corporation, 
after  having  received  the  loan  on  the  security  of  its  mortgage,  will  not  be 
allowed  to  avoid  liability  by  questioning  its  power  to  make  the  mortgage,  or 
showing  a  defective  execution  of  the  power  conferred  upon  it. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding 

Mr.  Charles  W.  Thomas,  pro  se: 

Eailroad  companies,  under  the  general  law,  are  authorized 
to  borrow  money  and  mortgage  their  property  only  by  the 
act  or  direction  of  their  stockholders.  They  can  not  do 
so  through  their  directors  only  acting  in  their  behalf.  The 
statute  is  not  merely  a  law  providing  that  mortgages  shall  be 
made  in  a  prescribed  manner,  but  it  attaches  a  penalty  to  a 
breach  of  its  provisions,  and  declares  that  any  mortgage  not 
made  as  it  provides,  shall  be  void.     Eev.  Stat.  chap.  114, 


464  Thomas  v.  Citizens'  Horse  Ey.  Co.  [Sept. 

Brief  for  the  Defendant  in  Error. 

sec.  20,  paragraph  10 ;   Cincinnati  Mutual  Health  Association 
v.  Rosenthal,  55  111.  S5. 

Whatever  may  have  been  the  considerations  inducing  the 
enactment,  it  must  be  taken  that  when  the  legislature  de- 
clares an  act  to  be  void,  it  is  not  merely  voidable.  The  thing 
which  is  void  is  as  though  it  never  had  been. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  defendant  in  error: 

Any  corporation  having  the  power  to  borrow  money  may 
give  security  therefor.  Aurora  Agricultural  Society  v.  Pad- 
dock et  at.  80  111.  263 ;  Angell  &  Ames  on  Corporations,  sec. 
101 ;  Brice's  Ultra  Vires,  121,  122. 

This  corporation  was  empowered  to  make  loans  of  money. 
Eev.  Stat.  sec.  10,  chap.  114;  also,  sec.  19. 

The  acts  of  corporations  or  their  directors,  however  irregu- 
lar, can  not  be  called  in  question  collaterally.  (Angell  &  Ames 
on  Corporations,  pp.  160,  161.)  Here,  neither  the  company 
nor  its  directors  or  stockholders  are  seeking  to  avoid  the 
mortgage,  or  the  sale  under  it.  Enders  v.  Board  of  Public 
Works,  1  Gratt.  364;  Chamberlin  v.  Painesville  R.  R.  Co.  15 
Ohio  St.  255 ;  Gordon  v.  Preston,  1  Watts,  385. 

Innocent  purchasers  are  not  affected  by  irregularities  or 
defective  execution  of  powers.  Ryan  v.  Lynet,  68  111.  160 ; 
Sherlock  v.  Winnetka,  id.  530 ;  Maxcy  v.  Williamson  County, 
72  id.  207;  Burr  v.  City  of  Carbondale,  76  id.  45. 

.  The  record  shows  that  the  directors  were  the  only  stock- 
holders but  one,  and  that  all  the  stockholders  assented  to 
making  the  loan  and  giving  the  mortgage.  It  is  laid  down 
that  even  persons  not  present  and  who  did  not  receive  notice, 
may,  by  subsequent  acquiescence  in  the  resolutions  passed 
if  infra  vires,  be  bound  by  the  same,  and  be  unable  to  object 
to  the  want  of  notice.  Stebbins  v.  Ment,  10  Cush.  27 ;  People 
v.  Peck,  11  Wend.  600;  Jones  v.  Milton  T.  Co.  7  Ind.   597. 

But  even  if  the  Belleville  railway  company  had  no  power  to 
make  the  mortgage,  yet,  having  received  a  consideration  from 
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those  for  whose  benefit  the  mortgage  was  given,  the  company 
is  estopped  to  invoke  the  doctrine  ultra  vires,  and  in  this 
respect  the  purchaser  under  a  foreclosure  of  the  mortgage 
will  be  protected  equally  with  the  mortgagee.  Bradley  v. 
Ballard,  55  111.  413 ;  Aurora  Agricultural  Society  v.  Paddock, 
80  id.  263;  Ottawa  North.  Plank  Road  Co.  v.  Murray,  15  id. 
336  ;  Darst  v.  Gale,  83  id.  136  ;  Jones  v.  Guaranty  and  Indem- 
nity Co.  101  U.  S.  628 ;  Board  of  Comrs.  v.  Lafayette  R.  R. 
Co.  50  Ind.  85,  the  court  in  the  latter  case  distinguishing  a 
case  like  the  present  from  Cincinnati  Mutual  Health  Associa- 
tion v.  Rosenthal,  55  111.  85. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Charles  W. 
Thomas,  against  the  Citizens'  Horse  Eailway  Company,  to 
recover  the  possession  of  certain  property  in  St.  Clair  county. 
Both  parties  claimed  title  from  a  common  source — the  Belle- 
ville railway  company.  The  plaintiff  claims  under  a  judg- 
ment rendered  May  6,  1875,  upon  which  the  property  was 
sold,  and  a  sheriff's  deed  executed  purporting  to  convey  the 
same  to  him.  The  defendant  claims  under  a  deed  of  trust 
executed  by  the  Belleville  railway  company  to  Edward  Abend, 
to  secure  the  sum  of  $75,000,  upon  which  the  property  was 
sold,  and  a  deed  made  by  the  trustee  named  in  the  deed  of 
trust,  to  him.  The  deed  of  trust  having  priority  over  the 
judgment,  if  that  instrument  was  valid  the  title  to  the  prem- 
ises without  doubt  passed  to  the  defendant.  But  the  plaintiff 
claims  that  the  deed  of  trust  was  not  executed  in  the  mode 
provided  by  the  statute,  and  hence  is  void. 

The  Belleville  railway  company  was  organized  under  the 
general  Kailroad  Incorporation  law  of  1872,  now  chapter 
114  of  the  revision  of  1874.  Section  20  provides,  that  every 
corporation  formed  under  this  act  shall,  in  addition  to  the 
powers  hereinbefore  conferred,  have  power,  (paragraph  10,) 
"from  time  to  time,  to  borrow  such  sums  of  money  as  may 
30—104  III. 
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be  necessary  for  completing,  finishing,  improving  or  operat- 
ing any  such  railway,  and  to  issue  and  dispose  of  its  bonds 
for  any  amount  so  borrowed,  and  to  mortgage  its  corporate 
property  and  franchises  to  secure  the  payment  of  any  debt 
contracted  by  such  corporation  for  the  purposes  aforesaid ; 
but  the  concurrence  of  the  holders  of  two-thirds  in  amount 
of  the  stock  of  such  corporation,  to  be  expressed  in  the  man- 
ner and  under  all  the  conditions  provided  in  the  15th  section 
of  this  act,  shall  be  necessary  to  the  validity  of  any  such 
mortgage,  and  the  order  or  resolution  for  such  mortgage 
shall  be  recorded,  as  provided  in  the  2d  section  of  this  act." 
When  the  company  desires  to  increase  its  capital  stock,  sec- 
tion 15  of  the  act  requires  the  directors  to  call  a  meeting  of 
the  stockholders,  and  requires  certain  notice  to  be  given  each 
stockholder  of  that  meeting.  Section  2  provides  for  record- 
ing in  the  office  of  the  Secretary  of  State,  and  in  the  re- 
corder's office  of  each  county  through  which  the  road  may 
run.  No  meeting  of  the  stockholders  was  called  or  held  in 
the  manner  pointed  out  in  the  statute  cited  above,  and  hence 
it  is  claimed  that  the  mortgage  or  deed  of  trust  is  void. 

The  defendant  proved  on  the  trial  that  the  directors  of  the 
company  were  the  only  stockholders  except  one,  and  that 
they  all  assented  to  the  making  of  the  mortgage,  and,  as 
directors,  passed  a  resolution  directing  and  authorizing  the 
execution  of  the  mortgage.  This  action  of  the  directors  of 
the  company  was  not  a  literal  compliance  with  the  terms  of 
the  statute,  but  it  may  be  regarded  as  a  substantial  compli- 
ance with  the  spirit  of  the  law,  which  is  all  that  can  be 
required.  The  statute  requires  the  concurrence  of  the  holders 
of  two-thirds  in  amount  of  the  stock  of  the  corporation  to 
the  proposition  to  borrow  money  and  mortgage  the  corporate 
property.  Whether  the  stockholders  received  such  a  notice 
of  the  meeting  as  the  statute  requires,  is  a  matter  of  no  im- 
portance. If  they  met  and  acted  upon  the  question,  their 
action  will  be  as  binding  as  if  they  had  the  proper  notice. 
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The  proof  shows  that  they  did  meet,  and  assented  to  the 
execution  of  the  mortgage.  It  may  be  said  that  the  resolu- 
tion which  authorized  the  loan  was  the  act  of  the  directors, 
but  this  is  answered  by  the  proof  that  the  directors  were  the 
only  stockholders  of  the  company  but  one,  and  that  all  the 
stockholders  assented.  The  act  of  the  directors  was,  in  effect, 
the  act  of  the  stockholders,  and  the  resolution  which  author- 
ized the  loan  may  be  regarded  as  the  action  or  concurrence 
of  the  holders  of  two-thirds  in  amount  of  the  stock  of  the 
corporation,  which  is  all  that  the  statute  requires.  The 
meeting,  although  called  a  meeting  of  the  directors,  was  in 
fact  a  stockholders'  meeting.  The  statute  requiring  the  con- 
currence of  the  holders  of  two-thirds  in  amount  of  the  stock 
of  the  corporation  before  a  loan  should  be  made  and  a  mort- 
gage executed,  was  no  doubt  passed  for  the  protection  of 
stockholders.  It  is  a  matter  in  which  the  public  have  no 
interest,  and  it  may  be  true,  if  the  owners  of  two-thirds  of  the 
stock  had  not  concurred,  they  might,  in  a  proper  proceeding, 
have  avoided  the  mortgage,  but  as  they  did  concur  in  the 
loan  and  the  mortgage  they  are  concluded  by  such  concur- 
rence. 

There  is  another  view  that  may  be  taken  of  the  case  which 
is  conclusive  against  the  right  of  plaintiff  to  recover.  The 
plaintiff  claims  to  have  acquired  the  title  to  the  property 
held  by  the  Belleville  railway  company.  He  has  the  same, 
but  no  greater,  rights  than  the  company  had  in  the  property. 
In  legal  effect  he  stands  in  the  shoes  of  the  Belleville  rail- 
way company,  with  the  right  to  interpose  the  same  defence 
to  the  mortgage  that  the  company  might  make,  but  no  other 
defence.  Suppose  a  bill  had  been  filed  to  foreclose  the  mort- 
gage, could  the  Belleville  railway  company,  after  it  had 
received  the  money,  avoid  liability  by  questioning  its  author- 
ity to  execute  the  mortgage?  A  similar  question  arose  in 
Ottawa  Northern  Plank  Road  Co.  v.  Murray,  15  111.  336,  and 
this  court  held  that  where   a  corporate   company  receives 
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money,  and  executes  a  mortgage  to  secure  repayment,  the 
company  can  not  avoid  liability  by  questioning  the  authority 
of  the  persons  making  the  loan.  See,  also,  Aurora  Agricul- 
tural Society  v.  Paddock,  80  111.  263,  where  a  similar  doctrine 
is  announced.  The  statute  conferred  upon  the  Belleville  rail- 
way company  power  to  borrow  money,  and  secure  the  same 
by  mortgage,  and  although  the  directors  did  not  observe 
strictly  all  the  requirements  of  the  statute  in  making  the 
mortgage,  the  defective  execution  of  the  power  conferred  by 
the  statute  did  not  vitiate  the  mortgage. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Sallie  G.  Owens  et  al, 

v. 

Eussell  Crossett. 

At  ML  Vernon,  November  Term,  1882. 

Practice  in  the  Supreme  Court — time  for  filing  transcript  of  record. 
Where  a  cause  is  heard  in  the  cjrcuit  court  in  term  time,  but  taken  under 
advisement  by  the  judge,  to  be  considered  and  determined  in  vacation,  the 
decree  to  be  entered  in  vacation  as  of  the  term  at  which  the  cause  was  heard, 
the  decree  so  entered  in  vacation  will  not  become  a  final  decree  until  the  next 
term  thereafter  of  the  circuit  court,  notwithstanding  it  be  entered  as  of  the 
prior  term.  So  an  appeal  in  such  case  is  properly  brought  to  this  court  to 
the  term  next  after  the  term  of  the  circuit  court  at  which  the  decree  became 
final,  and  the  filing  of  the  transcript  of  the  record  at  such  term  of  this  court 
is  in  apt  time. 

Appeal  from  the  Circuit  Court  of  Marion  county. 

This  was  a  suit  in  chancery.  The  cause  was  heard  in  the 
court  below  at  the  February  term,  1882,  thereof,  and  taken 
under  advisement  by  the  judge  of  that  court,  "to  consider  the 
said  cause  in  vacation,  and  decree  to  be  entered  in  vacation 
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as  of  this  (the  February)  term."  Afterwards,  and  in  vaca- 
tion preceding  the  August  term  of  the  circuit  court,  to-wit,  on 
the  12th  day  of  May,  1882,  the  judge  of  that  court  entered  a 
decree  dismissing  the  bill,  which  decree  was  entered  of  record 
as  of  the  February  term  at  which  it  was  heard.  An  appeal 
to  this  court  was  prayed  at  the  time  of  the  entry  of  the 
decree  in  vacation,  and  an  appeal  bond  filed  within  the  time 
limited  by  the  judge,— the  25th  of  May,  1882.  The  May 
term,  1882,  of  the  Supreme  Court  intervened  the  February 
and  August  terms  of  the  circuit  court,  but  that  term  was 
adjourned  before  the  entry  of  the  decree  on  the  12th  day  of 
May.  The  transcript  of  the  record  in  the  cause  was  not 
filed  in  this  court  until  the  present  November  term,  1882, 
thereof,  nor  was  any  extension  of  time  for  filing  the  same 
asked  or  given  at  the  preceding  May  term  of  this  court.  At 
the  present  term,  the  appellee  moves  the  dismissal  of  the 
appeal,  upon  the  alleged  ground  the  transcript  of  the  record 
was  not  filed  in  proper  time,  it  being  contended  the  decree 
should  be  regarded  as  having  been  rendered  at  the  February 
term,  18S2,  and  therefore  the  transcript  should  have  been 
filed  at  the  May  term  of  this  court,  or,  if  the  appellant  could 
not  obtain  a  transcript  in  time  for  that  term,  then  he  should 
have  asked  for  further  time,  which  was  not  done. 

Mr.  Thomas  E.  Merritt,  and  Mr.  M.  Schaeffer,  for  the 
motion. 

Mr.  Henry  C.  Goodnow,  and  Mr.  Wm.  Walker,  contra. 

Craig,  J. :  For  the  purposes  of  this  appeal;  the  decree  of 
the  court  below  is  not  to  be  regarded  as  having  become  a 
final  decree  at  the  February  term,  18S2,  of  that  court,  not- 
withstanding it  was  entered  of  record  as  of  that  term.  The 
cause  was  heard  at  the  February  term,  but  was  taken  under 
advisement,  to  be  considered  and  determined  by  the  judge  in 
vacation,  as  might  well  be  done  under  the  statute.     (Kev. 
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Stat.  1874,  p.  332,  sec.  47.)  The  decree  was  actually  ren- 
dered in  vacation,  to-wit,  on  the  12th  day  of  May,  1882. 
The  first  term  of  the  circuit  court  after  the  rendering  of  the 
decree  in  vacation,  was  the  August  term.  Under  the  section 
of  the  statute  cited,  the  decree  so  entered  in  vacation  did  not 
become  a  final  decree  until  the  next  term  of  the  circuit  court 
thereafter.  Since  the  August  term  of  the  circuit  court,  at 
which  the  decree  became  a  final  decree,  there  has  been  in 
this  Grand  Division  no  term  of  this  court  until  the  present 
November  term.  This  is  the  first  term  to  which  the  appeal 
could  properly  have  been  brought.      The  transcript  of  the 

record  was  filed  in  apt  time. 

Motion  denied. 


Matilda  E.  Eyder  et  al. 

v. 
Kebecca  Emrich  et  al. 

Filed  at  Springfield  September  28,  1882. 

1.  Admissions — whether  value  as  evidence  impaired  by  lapse  of  time. 
Evidence  of  the  admissions  of  a  father,  made  some  twelve  years  before,  that 
he  bought  a  tract  of  land  with  the  money  of  his  children  by  a  former  wife, 
will  not  be  rejected  on  account  of  the  lapse  of  time  since  the  admissions 
were  made,  nor  will  its  credibility  be  affected,  unless  there  are  other  reasons 
impairing  its  value. 

2.  Stale  claims — in  equity.  On  a  bill  by  the  children  of  a  person  by 
his  former  wife,  after  his  death,  against  his  devisees,  to  enforce  a  resulting 
trust  in  their  favor  to  land  bought  by  him  with  their  money  in  his  hands,  it 
seems  that  the  relief  will  not  be  barred  as  a  stale  claim  for  any  period  short 
of  the  limitation  of  an  action  of  ejectment.  In  such  case  the  relationship  of 
the  parties  is  to  be  considered  on  the  question  whether  the  delay  to  assert 
their  rights  is  unreasonable. 

3.  Chanceby — enforcing  resulting  trust — rents  and  profits,  and  taxes 
paid.  Where  the  children  of  a  deceased  person  by  a  former  wife,  on  a  bill 
to  enforce  a  resulting  trust  in  their  favor,  obtained  a  decree  granting  the 
relief  sought,  against  the  widow  and  other  children  of  the  deceased,  to  whom 
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he  had  devised  the  land,  it  was  urged  by  the  widow  that  it  was  error  not  to 
have  taken  an  account  of  the  taxes  paid  by  her,  and  the  rents  and  profits  of 
the  land:  Held,  that  as  she  was  in  the  occupancy  of  the  land,  every  pre- 
sumption was  that  the  rents  and  profits  received  by  her  exceeded  the  taxes, 
and  hence  the  assignment  of  error  was  not  well  taken. 

4.  Same — payment  of  legacies  by  devisee — as  chargeable  against  the 
real  owner  of  the  land  devised.  Where  a  widow  to  whom  land  has  been 
devised  for  life,  subject  to  certain  legacies  charged  thereon,  pays  such  lega- 
cies after  bill  is  filed  against  her  and  others  to  enforce  a  resulting  trust  in 
favor  of  the  complainants,  claiming  that  the  devisor  bought  the  premises  with 
complainants'  money,  the  widow  will  not  be  entitled  to  have  allowed  her  the 
amount  so  paid  by  her.  Her  payment  after  the  filing  of  such  bill  is  at  her 
peril. 

Appeal  from  the  Circuit  Court  of  Shelby  county ;  the  Hon. 
Jesse  J".  Phillips,  Judge,  presiding. 

Messrs.  Moulton,  Chafee  &  Headen,  for  the  appellants : 

The  evidence  upon  which  the  complainants  rely  to  prove 
the  trust,  considering  the  lapse  of  time  and  circumstances, 
and  the  persons  to  whom  the  alleged  statements  were  made, 
ought  to  be  regarded  as  sufficient  to  disturb  the  title  to  real 
estate. 

The  Statute  of  Limitations  is  a  complete  bar  to  the  bill. 
To  exempt  a  trust  from  the  statute  it  must  be  a  direct  trust, 
and  cognizable  only  in  equity,  and  between  trustee  and  cestui 
que  trust.  Angell  on  Limitations,  chap.  16,  sec.  166;  Kane 
v.  Bloodgood,  7  Johns.  Ch.  98 ;  The  Governor  v.  Woodworth, 
63  111.  254 ;  Manning  v.  Warren,  17  id.  267 ;  Godden  v.  Kim- 
mel,  9  Otto,  208 ;  Perry  on  Trusts,  sec.  865 ;  Hayward  v. 
Gunn,  82  111.  389 ;  Quayle  v.  Guild,  91  id.  378. 

In  States  where  there  are  remedies  against  administrators 
and  guardians,  at  law,  and  limitations  are  fixed  to  these 
actions,  the  rule  in  equity  is  the  same  as  at  law.  Angell  on 
Limitations,  sees.  170,  178 ;  Kane  v.  Bloodgood,  7  Johns. 
Ch.  98.      ' 

After  the  ward  becomes  of  age  the  fiduciary  relation  ceases, 
and  the  parties  are  regarded  as  debtor  and  creditor,  and  the 


472  Byder  et  al.  v.  Emrich  et  al.    •  [Sept. 

Brief  for  the  Appellees.     Opinion  of  the  Court. 

Statute  of  Limitations  applies.  Angell  on  Limitations,  sec. 
178 ;  3  Wait's  Actions  and  Defences,  563 ;  Armstrong  v. 
Walkup,  12  Gratt.  608;  Gilbert  v.  Gnptill,  34  111.  112;  10 
Yerg.  160;  2  Edw.  Ch.  343;  19  Ark.  623. 

It  is  an  invariable  rule  of  law  that  to  revive  a  stale  claim, 
an  express  promise  to  the  parties  themselves  is  necessary, 
and  an  acknowledgment  to  a  stranger  does  not  affect  the 
bar.  Carroll  v.  Forsythe,  69  111.  127 ;  Wachter  v.  Albee,  80  id. 
47 ;  McGrew  v.  Forsythe,  80  id.  596 ;  Tredivay  v.  Forsythe, 
5  Bradw.  478. 

Messrs.  Mouser  &  Kelley,  for  the  appellees : 

When  land  is  purchased  with  the  money  of  one  person  and 
the  deed  taken  in  the  name  of  another,  a  resulting  trust  is 
created  in  favor  of  the  one  whose  money  was  used.  Perry 
on  Trusts,  page  100,  sec.  127 ;  Coates  v.  Woodworth,  13  111. 
654;  Smith  v.  Smith,  85  id.  189;  Mathis  v.  Stiifflebeam,  94 
id.  481. 

Guardians  are  trustees,  and  remain  so  until  their  duties 
are  fully  discharged  by  settlement  with  the  court,  and  pay- 
ment to  their  wards.  In  re  Steele  et  al.  65  111.  323 ;  Gilbert 
v.  Guptill,  34  id.  139 ;  Albrecht  v.  Wolf,  58  id.  190. 

The  limitation  law  in  force  at  the  time  the  cause  of  action 
accrues,  governs.     Beesley  v.  Spencer,  25  111.  216. 

In  1867,  a  legal  title,  except  in  a  few  instances  resting  on 
special  statutes,  could  only  be  barred  in  twenty -years.  Gross' 
Stat.  chap.  6Q,  sec.  7 ;  Kerr  et  al.  v.  Hitt,  75  111.  60 ;  Tumey 
v.  Chamberlin,  15  id.  271 ;  Weber  v.  Anderson,  73  id.  439. 
Equity  applies  the  same  rule  to  an  equitable  title.  Angell 
on  Limitations,  page  22,  sec.  26 ;  Bourland  v.  Peoria  County, 
16  111.  545. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellees,  against 
appellants,  to  have  a  resulting  trust  declared  in  their  favor, 
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for  seventy-four  acres  of  land.  It  appears  that  Jacob  Emrich 
became  the  guardian  of  appellees,  in  August,  1865.  They 
were  his  daughters  by  a  former  wife,  and  he  received  of  their 
money,  as  such  guardian,  $882.30;  that  he  purchased  the 
land  in  controversy  on  the  23d  of  January,  1867,  and  it  is 
claimed  he  paid  for  it  with  their  money,  which  he  held  as 
their  guardian,  and  received  a  deed  for  the  same  in  his  own 
name.  Emrich  died  after  having  made  and  published  his 
will,  by  which  he  devised  this  land  to  his  widow  for  life, 
remainder  to  his  son  Jacob  in  fee,  but  charging  it  with  the 
payment  of  some  legacies.  The  will  was  probated,  but  ap- 
pellees renounce  all  benefit  under  its  provisions.  They  pray 
that  the  trust  be  declared  in  their  favor,  and  the  title  vested 
in  them.  On  a  hearing  the  court  granted  the  relief  asked, 
and  defendants  appeal  to  this  court. 

In  defence,  it  is  denied  that  the  land  was  paid  for  with 
appellees'  money, — that  if  their  money  was  paid  for  any  land 
it  was  for  another  tract,  and  if  it  was  paid  for  the  land  in 
dispute,  the  claim  is  stale,  and  is  barred  by  the  five  years' 
Limitation  law ;  that  Emrich  settled  with  and  paid  to  appel- 
lees all  money  he  held  as  their  guardian. 

We  regard  the  evidence  as  entirely  sufficient  to  clearly 
establish  the  fact  that  appellees'  money  was  paid  for  this 
land.  Emrich,  on  repeated  occasions,  and  to  different  per- 
sons (to  as  many  as  four),  deliberately  and  distinctly  admitted 
or  stated  that  the  money  of  appellees  went  into  this  land. 
Nor  is  there  any  evidence  in  the  case  that  overcomes  or  even 
breaks  its  force.  It  is,  however,  claimed,  that  owing  to  the 
length  of  time  since  the  admissions  were  made, — owing  to  the 
imperfection  of  human  memory, — it  is  not  reliable.  We  are 
aware  of  no  rule  that  mere  lapse  of  time  requires  the  evi- 
dence to  be  rejected,  or  limits  the  credibility  of  evidence, 
unless  there  be  reasons  impairing  its  force.  It  is  true  that 
the  conversations  detailed  by  the  witnesses  occurred  ten  or 
twelve  years  before  they  testified,   but  it  is  by  no  means 
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remarkable  that  witnesses  should  remember  occurrences  for 
such  a  period.  On  the  contrary,  it  would  be  rather  remark- 
able that  such  a  conversation  should  not  be  remembered  by 
them.  The  very  fact  that  the  neighbors  knew  the  father  had 
the  money  of  his  daughters,  would  be  a  matter  of  discussion 
and  curiosity  to  learn  what  disposition  he  had  made  of  it, 
and  in  which  all  would  make  it  a  matter  of  concern,  and  on 
learning  the  fact,  they  would  not  be  likely  to  forget  it.  The 
proclivity  of  many  persons  to  interest  themselves  in  the  affairs 
of  their  neighbors  is  so  strong  that  it  would  be  almost  incred- 
ible if  they  did  not  learn  and  remember  such  an  occurrence. 

It  is  urged  that  the  money  was  paid  to  appellees,  and  the 
fact  is  evidenced  by  their  receipts  on  file  in  the  office  of  the 
probate  court.  The  payment  of  the  money,  and  the  execu- 
tion of  these  receipts,  are  positively  denied  by  appellees,  and 
they  are  corroborated  by  the  testimony  of  as  many  as  three 
witnesses  who  were  familiar  with  their  handwriting,  who  say 
it  does  not  resemble,  nor  do  they  believe  it  is,  theirs.  This 
evidence  stands  unimpeached,  and  if  it  may  be  believed,  the 
receipts  are  overcome. 

It  is  also  urged  that  the  great  delay  in  asserting  their 
rights,  having  waited  until  after  their  father's  death,  is  evi- 
dence that  the  claim  of  appellees  is  fictitious.  It  seldom 
occurs,  as  experience  teaches,  that  a  child  s\ies  a  parent, 
whatever  the  wrong,  or  the  right  of  recovery,  and  when  it  is 
done,  so  unnatural  an  act  renders  the  child  odious  to  the 
community.  It  would  not,  therefore,  be  expected  that  they 
would  have  sued  him,  however  just  their  claim.  It  is  a  rule 
in  chancery  practice,  that  where  a  claim  is  barred  by  the 
Statute  of  Limitations  in  an  action  at  law,  the  same  rule 
will  be  applied  in  a  suit  in  equity,  on  account  of  the  staleness 
of  the  demand.  Here  is  a  claim  to  the  equitable  title  to  this 
land.  It  is  a  claim  to  the  title,  and  not  the  money  that  paid 
for  the  land,  and  no  action  to  recover  title  to  land  is  barred 
under  seven  years,  and  others  not  short  of  twenty  years. 
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Neither  the  act  of  1835  nor  of  1839,  limiting  the  recovery  to 
seven  years,  can  have  any  application,  because  neither  the 
pleadings  nor  the  evidence  make  a  case  under  either  statute. 
If  any  statute  can  apply  in  such  a  case,  it  is  the  limitation 
of  twenty  years,  and  it  can  not  because  it  was  not  pleaded, 
nor  has  that  period  of  time  expired.  The  suit  being  to 
recover  the  land,  it  is,  and  can  be,  only  analogous  to  an 
action  of  ejectment.  Had  this  bill  been  for  an  account  and 
for  a  decree  for  the  money,  there  would  be  more  plausibility 
for  contending  that  because  an  action  of  assumpsit  would 
have  been  barred,  therefore  a  decree  on  the  bill  would  be 
barred.  The  suit  was  not  barred,  and  therefore  that  defence 
must  fail. 

It  is  urged  that  the  court  should  have  ordered  an  account 
to  be  stated  of  the  rents  and  profits,  and  the  taxes  paid  by 
the  widow.  She  was  in  the  occupancy  of  the  land,  and 
every  presumption  is  in  favor  of  the  fact  that'  the  rents  were 
greater  than  the  taxes,  and  there  is  no  evidence  to  overcome 
the  presumption. 

It  is  also  complained  that  the  widow  was  not  allowed  the 
amount  of  the  legacies  charged  on  the  land,  which  she  claims 
to  have  paid.  If  it  devolved  on  her  by  the  terms  of  the  will 
to  pay  them,  she  did  not  make  payment  until  after  suit  was 
brought.  By  doing  so  after  that  time,  it  was  at  her  peril. 
She,  in  making  payment,  hazarded  loss  in  case  of  a  recovery 
by  appellees.  The  payment  was  in  her  own  wrong,  and  there 
is  no  known  rule  of  law  that  can  visit  the  consequences  of 
that  wrong  on  others. .  She  knew  this  suit  questioned  the 
very  validity  of  these  legacies,  and  she  should  have  awaited 
the  determination  of  that  question. 

The  whole  record  considered,  we  are  unable  to  find  any 
error  for  which  the  decree  of  the  court  below  should  be 
reversed,  and  it  is  affirmed. 

Decree  affirmed. 


476  The  People  v.  W.,  St.  L.  &  P.  By.  Co.         [Sept, 


Syllabus. 


The  People  of  the  State  of  Illinois 

v. 

The  Wabash,  St.  Louis  and  Pacific  Kail  way  Company. 

Filed  at  Springfield  September  28,  1882. 

1.  Rallkoads — unjust  discrimination  in  charges — statute  not  limited 
to  corporations  of  this  State,  or  to  transportation  within  the  State — and 
in  what  consists  unjust  discrimination.  Section  87  of  the  Railroad  act,  to 
prevent  unjust  discriminations  in  the  rates  charged  for  transporting  passen- 
gers or  freights,  etc.,  is  not  limited  to  railroads  organized  under  the  laws  of 
this  State,  but  includes  all  railroad  companies  which  operate  railroads  in  this 
State,  regardless  of  the  States  in  which  they  may  have  been  organized. 

2.  Under  this  section  of  the  Railroad  law,  the  offence  therein  provided 
against  consists  in  an  unjust  discrimination  in  the  rates  charged, — first,  for 
the  transportation  of  passengers  or  freight  of  any  description;  second,  for 
the  use  and  transportation  of  any  railroad  car  upon  the  road;  third,  for  the 
use  of  any  railroad  car  upon  any  of  the  branches  of  the  road;  fourth,  upon 
any  railroads  connected  with  the  road  or  its  branches  which  it  is  authorized 
to  use  in  the  State.  There  is  nothing  in  the  section  or  act  which  confines  the 
unjust  discrimination  for  charges  for  transportation  of  property  within  the 
limits  of  the  State.  The  language,  "within  this  State,"  in  the  last  part  of 
the  section,  has  reference  to  the  roads  which  a  railroad  company  may  operate 
in  the  State. 

3.  The  words  used  in  section  88  of  the  act,  "if  any  such  railroad  corpora- 
tion shall  charge,  collect  or  receive,  for  the  transportation  of  any  passenger 
or  freight  of  any  description  upon  its  railroad,  for  any  distance  within  this 
State,"  etc.,  was  not  intended  to  limit  the  law  to  transportation  within  the 
State,  but  its  main  object  is  to  provide  and  declare  that  certain  things  shall 
be  prima  facie  evidence  to  sustain  a  charge  of  unjust  discrimination. 

4.  Same — as  to  the  particular  case.  In  this  case  suit  was. brought  in 
the  name  of  the  People  against  the  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  to  recover  for  an  alleged  unjust  discrimination  in  the  rates  of 
freight  charged  by  that  company  upon  shipments  made  from  different  points 
in  this  State,  and  by  different  persons,  to  the  city  of  New  York.  It  was 
alleged  the  defendant  company  was  a  corporation  duly  organized  under  the 
laws  of  this  State,  owning  and  operating  a  railroad  lying  partly  within  this 
State,  and  running  from  Peoria,  Illinois,  eastward  through  the  station  of 
Gilman,  also  in  the  State  of  Illinois,  to  the  city  of  Toledo,  in  the  State  of 
Ohio.  It  was  further  alleged,  the  said  company  transported  eastward,  upon 
its  said  railroad,  and  upon  and  over  railroads  connected  therewith,  through 
the  said  station  of  Gilman,  to  New  York  City,  one  car-load  of  corn,  of  the 
weight  of  26,000  pounds,  the  charges  for  the  entire  distance  from  Peoria  to 
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New  York  being  $39,  or  at  the  rate  of  fifteen  cents  per  100  pounds.  That  at 
the  same  time  the  defendant  company,  for  other  parties,  transported  from 
the  said  station  of  Gilman,  a  point  eighty-six  miles  eastward  from  Peoria,  a 
car-load  of  freight  of  the  same  class,  and  of  like  quantity,  to  the  city  of  New 
York,  for  which  it  demanded  and  received,  as  charges  for  carriage  from 
Gilman  to  New  York,  the  sum  of  $65,  or  at  the  rate  of  twenty-five  cents  per 
100  pounds.  This  excess  in  charges  for  the  lesser  distance  of  carriage  con- 
stituted the  alleged  unjust  discrimination.  It  was  held  the  action  was  well 
brought,  under  the  87th  section  of  the  act  which  prohibits  the  making  of 
unjust  discriminations  by  railroad  companies  in  their  charges  for  the  trans- 
portation of  freight.  That  act  is  not  to  be  limited  in  its  application  to 
freights  carried  from  one  point  to  another  wholly  within  the  State,  but  may 
as  well  apply  where  the  carriage  is  from  a  point  within  the  State  to  a  point 
without  the  State. 

5.  Same — constitutionality  of  the  act  as  affecting  inter- State  commerce. 
A  State  law  to  prevent  the  unjust  discrimination  in  rates  for  the  transporta- 
tion of  passengers  or  freight  from  a  point  within  to  a  point  without  the  State, 
though  it  may  incidentally  affect  commerce  between  States,  can  not  be  said 
to  be  a  law  regulating  commerce  among  the  States,  within  the  meaning  of  the 
Federal  constitution,  especially  when  it  does  not  purport  to  exercise  control 
over  any  railroad  corporation  except  those  that  run  or  operate  in  the  State, 
and  which  have  domestic  relations  with  the  people  of  the  State. 

6.  If  Congress  should,  under  the  provision  of  the  Federal  constitution 
authorizing  the  same,  pass  a  law  regulating  the  charges  of  all  railroads 
engaged  in  inter- State  commerce,  it  may  be  that  the  law  of  this  State  on  that 
subject  might  then  be  confined  to  charges  for  the  transportation  of  property 
wholly  within  the  State. 

7.  Construction  of  statutes — the  title  of  an  act — how  far  to  be 
considered.  While  the  constitution  requires  the  subject  of  an  act  to  be  em- 
braced in  the  title,  it  is  still  no  part  of  the  law,  and  is  not  to  be  regarded  in 
a  question  as  to  the  intent  of  the  legislature.  At  all  events,  it  can  have  no 
controlling  effect.  It  may  have  a  slight  bearing  when  considered  in  connec- 
tion with  the  whole  act,  but  that  is  all. 

8.  Same — the  evils  to  be  remedied  to  be  considered.  In  construing  an 
act  of  the  legislature  it  is  a  legitimate  inquiry  to  ascertain  the  purpose  and 
object  of  the  law,  the  evil  to  be  remedied,  and  the  wrong  to  be  righted  by  its 
passage.. 

Writ  op  Error  to  the  Circuit  Court  of  Ford  county ;  the 
Hon.  Owen  T.  Beeves,  Judge,  presiding. 

This  was  an  action  of  debt  brought  in  the  court  below, 
in  the  name  of  the  People  of  the  State  of  Illinois  against 
the  Wabash,  St.  Louis  and  Pacific  Railway  Company.     The 
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declaration  contained  several  counts,  but  the  alleged  cause 
of  action  is  substantially  set  forth  in  the  first  count,  which  is 
as  follows: 

"For  that  whereas,  heretofore,  to-wit,  on  the  29th  day  of 
August,  A.  D.  1881,  at,  to-wit,  the  county  of  Ford,  aforesaid, 
the  said  defendant  was  a  railroad  corporation,  duly  organ- 
ized and  incorporated  under  the  laws  of  the  State  of  Illinois, 
and  was  then  and  there  owning  and  operating  a  certain  rail- 
road lying  partly  within  the  State  of  Illinois,  and  running 
from  Peoria,  in  the  county  of  Peoria,  in  the  State  of  Illinois, 
eastward  through  the  stations  of  Gilman  and  Sheldon,  in 
said  Iroquois  county,  to  Toledo,  in  the  county  of  Lucas,  and 
State  of  Ohio,  commonly  known  as  the  Wabash,  St.  Louis 
and  Pacific  railroad,  and  was  then  and  there  doing  business 
as  a  common  carrier  of  freight  and  passengers  upon  and  over 
said  railroad,  and  afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  to-wit,  at  the  county  of  Peoria  aforesaid,  the  said 
defendant,  at  the  request  of  Joseph  Elder  and  D.  McKinney, 
partners,  doing  business  under  firm  name  of  Elder  &  McKin- 
ney, and  residents  and  citizens  of  said  State  of  Illinois,  carried 
and  transported  eastward,  upon  and  over  said  line  of  railroad 
owned  and  operated  by  it  as  aforesaid,  and  upon  and  over 
railroads  connected  with  said  defendants,  for  said  Elder  & 
McKinney,  from  Peoria  aforesaid,  a  station  upon  said  rail- 
road, through  said  Gilman  to  New  York  City,  in  the  State  of 
New  York,  a  large  quantity  of  freight,  to-wit,  one  car-load 
of  corn,  of  a  great  weight,  to-wit,  of  the  weight  of  26,000 
pounds,  of  the  goods  and  chattels  of  said  Elder  &  McKinney, 
and  that  defendant  afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  at,  to-wit,  the  county  of  Peoria  aforesaid,  charged, 
demanded,  received  and  collected  of  and  from  said  Elder  & 
McKinney,  as  and  for  said  defendant's  entire  toll  and  com- 
pensation for  the  said  carriage  and  transportation  of  said  one 
car-load  of  corn  upon  and  over  said  railroad,  and  said  con- 
necting lines  of  railroad,  from  said  Peoria  to  said  New  York 
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City,  a  large  sum  of  money,  to-wit,  the  sum  of  $39.  And 
afterwards,  to-wit,  on  the  same  day  and  year  last  aforesaid, 
at,  to-wit,  the  county  of  Iroquois  I  aforesaid,  the  said  defend- 
ant, at  the  request  of  Isaac  Bailey  and  F.  0.  Swannell,  part- 
ners, as  Bailey  &  Swannell,  and  residents  of  said  county, 
carried  and  transported  for  said  Bailey  &  Swannell,  eastward 
upon  and  over  said  line  of  railroad  owned  and  operated  by 
the  said  defendant  as  aforesaid,  and  upon  some  other  lines 
of  railroad  connected  therewith,  over  which  said  corn  was 
transported  from  Gilman  aforesaid,  in  the  county  of  Iroquois, 
and  State  of  Illinois,  a  station  upon  said  railroad,  to  New 
York  City,  in  the  State  of  New  York,  a  certain  other  large 
quantity  of  freight,  to-wit,  one  car-load  of  oil  cake,  of  a  great 
weight,  to-wit,  of  the  weight  of  26,000  pounds,  of  the  goods 
and  chattels  of  said  Bailey  &  Swannell,  and  that  defendant 
afterwards,  to-wit,  on  the  same  day  and  year  aforesaid,  at, 
to-wit,  the  county  of  Iroquois  aforesaid,  charged,  demanded, 
received  and  collected  of  and  from  said  Bailey  &  Swannell, 
as  and  for  said  defendant's  toll  and  compensation  for.  the 
said  transportation  and  carriage  of  said  one  car-load  of  oil 
cake  last  aforesaid,  upon  and  over  its  said  railroad,  and  said 
connecting  lines  of  railroad,  from  said  Gilman  to  said  New 
York  City,  a  large  sum  of  money,  to-wit,  the  sum  of  $65, 
which  the  said  Bailey  &  Swannell  then  and  there  paid  to 
defendant  for  such  carriage  and  transportation  of  said  one 
car-load  of  oil  cake  last  aforesaid,  from  Gilman  aforesaid,  to 
said  New  York  City,  as  aforesaid. 

"And  plaintiffs  aforesaid  aver  that  said  goods  and  chattels, 
— oil  cake, — last  aforesaid,  carried  and  transported  by  said 
defendant  as  aforesaid,  was  of  like  quantity,  and  of  the  same 
class  of  freight  as  the  freight  first  •  aforesaid,  to-wit,  the  one 
car-load  of  corn  carried  and  transported  by  said  defendant 
as  aforesaid,  and  was  carried  and  transported,  to-wit,  at  the 
same  time,  and  in  the  same  direction,  and  over  the  same 
lines  of  railroad,  by  said  defendant,  as  said  car-load  of  corn 
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hereinbefore  mentioned.  And  the  plaintiffs  further  aver,  that 
the  distance  over  and  upon  the  line  of  said  defendant's 
railroad  over  and  upon  which  said  corn  was  carried  and 
transported  from  said  Peoria  eastward  to  Sheldon,  a  station 
on  the  line  of  said  road  near  the  eastern  boundary  of  the 
State  of  Illinois,  is,  to-wit,  one  hundred  and  nine  miles,  and 
that  the  distance  from  said  Gilman,  a  station  upon  the  line 
of  said  railroad,  over  and  upon  the  line  of  said  railroad  over 
and  upon  which  said  car-load  of  oil  cake  was  carried  and 
transported  to  said  station  of  Sheldon,  near  the  eastern 
boundary  of  said  State,  is  only,  to-wit,  twenty-three  miles, 
and  that  the  distance  from  said  Gilman  to  said  New  York 
City,  upon  the  route  or  railroads  over  and  upon  which  said 
goods  and  chattels, — oil  cake  aforesaid, — were  carried  and 
transported,  is  less  than  the  distance  from  said  Peoria  to 
the  city  of  New  York  aforesaid,  upon  the  route  or  railroads 
over  and  upon  which  said  goods  and  chattels, — corn, — were 
transported,  by  eighty-six  miles.  And  the  plaintiffs  further 
aver,  that  the  said  defendant's  rate  of  freight  so  charged,  col- 
lected and  received  as  aforesaid,  for  the  carriage  and  trans- 
portation of  said  car-load  of  corn  from  Peoria  aforesaid  to 
said  city  of  New  York,  was  only  fifteen  cents  per  100  pounds 
per  car  load,  making  the  sum,  to-wit,  of  $39  aforesaid,  and 
that  the  said  defendant's  rate  of  freight  so  charged,,  collected 
and  received,  as  aforesaid,  for  the  carriage  and  transporta- 
tion of  said  car-load  of  oil  cake,  from  Gilman  aforesaid  to 
said  New  York  City,  a  less  distance,  was  twenty-five  cents 
per  100  pounds  per  car  load,  making,  to-wit,  the  sum  of  $65 
aforesaid.  And  the  plaintiffs  further  aver,  that  the  said 
defendant  made,  demanded,  collected  and  received,  to-wit, 
the  same  proportionate  discrimination  in  the  said  rates  of 
freight  for  the  transportation  of  said  goods  and  chattels, 
to-wit,  said  oil  cake  and  corn,  upon  and  over  its  line  of  rail- 
road in  the  State  of  Illinois,  that  was  made,  demanded, 
collected  and  received,  as  heretofore  alleged,  for  said  trans- 
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portation  between  said  Peoria  and  New  York  City,  and  said 
Gilman  and  New  York  City,  whereby,  and  by  means  of  the 
premises  aforesaid,  the  plaintiffs  aver  that  the  said  defend- 
ant nas  been  guilty  of  making  an  unjust  discrimination  in 
the  rates  of  freight  in  the  State  of  Illinois,  in  the  carriage 
and  transportation  of  said  goods  and  chattels,  to-wit,  one 
car-load  of  corn  and  one  car-load  of  oil  cake  aforesaid,  to 
the  great  injury  of  the  citizens  of  said  State,  and  contrary  to 
the  form  of  the  statutes  of  said  State  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois,  whereby  an  action  hath 
accrued  unto  the  said  plaintiffs,  to  have  and  demand  of  and 
from  the  said  defendant  the  sum  of  $5000,  parcel  of  the 
said  sum  above  demanded." 

A  demurrer  was  sustained  to  the  several  counts  in  the 
declaration,  and  the  People  thereupon  sued  out  this  writ  of 
error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 
The  statute  against  unjust  discrimination  is  not  confined 
in  its  force  to  the  carriage  of  freights,  etc.,  wholly  within  this 
State.  The  words  "within  this  State,"  in  section  2,  have 
reference  to  the  roads  which  any  company  has  the  right  or 
license  to  operate  or  use  in  this  State.  The  act  was  intended 
to  apply  to  any  discrimination  made  in  this  State,  no  matter 
where  the  carriage  is  to  be  done.  The  State,  until  Congress 
shall  provide  a  law  governing  inter- State  commerce,  may 
pass  such  a  law  affecting  railroad  companies  in  this  State,  or 
operating  here,  even  though  such  regulation  may  incidentally 
reach  beyond  the  State.  Peck  v.  Chicago  and  Northwester  a 
Ry.  Co.  94  U.  S.  164 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Ioiva,  id.  155 ;  Railroad  Co.  v.  Fuller,  IT  Wall.  560. 

Unjust  discrimination  in  the  carriage  of  freights  was  an 
offence  at  common  law.     McDuffee  v.  Portland  and  Rochester 
R.  R.   Co.   52  N.   H.   430 ;   Messenger  et  al.  v.  Pennsylvania 
31—104  III. 
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R.  R.  Co.  36  N.  J.  L.  407;  Chicago  and  Alton  R.  R.  Co.  v. 
People  ex  rel.  67  111.  11. 

Mr.  A.  Sample,  also  for  the  People,  took  the  same  ground, 
and  further  contended  that  the  exercise  of  the  police  power  by 
the  State,  to  prevent  unjust  discrimination  in  the  transpor- 
tation of  property  from  within  the  State  to  points  in  another 
State,  is  not  in  violation  of  that  provision  of  the  Federal 
constitution  which  gives  to  the'  Congress  the  right  to  regu- 
late inter- State  commerce,  citing  Railroad  Co.  v.  Fuller,  17 
Wall.  560;  Munn  v.  Illinois,  93  U.  S.  113;  Peck  v.  Chicago 
R.  R.  Co.  id.  175. 

Mr.  H.  S.  Gkeene,  and  Mr.  F.  T.  Hughes,  for  the  defend- 
ant in  error : 

Freight  delivered  to  a  carrier,  to  be  transported  from  a 
point  within  this  State  to  a  point  in  a  distant  State,  can  not 
be  regarded  as  local  or  domestic  freight.  The  very  moment 
it  is  so  delivered  and  marked,  the  character  of  inter- State 
commerce  attaches  to  it,  even  while  passing  through  this 
State.     The  Daniel  Ball,  10  Wall.  557. 

The  power  to  regulate  commerce  between  the  States  is 
vested  solely  in  Congress.  Gibbon  v.  Ogden,  9  Wheat.  196 ; 
Homes  v.  Jennison,  14  Pet.  570  ;  Brown  v.  State  of  Maryland, 
12  Wheat.  446;  New  York  v.  Miln,  11  Pet.  158;  Wilson  v. 
Black  Creek  Marsh  Co.  2  id.  250. 

The  non-exercise  of  that  power  by  Congress  is  equivalent 
to  a  declaration  by  that  body  that  such  commerce  shall  be 
free  from  any  restriction.  Welton  v.  State  of  Missouri,  91 
U.  S.  275. 

That  the  cases  cited  by  the  Attorney  General  do  not  justify 
the  inference  drawn  from  them,  is  demonstrated  in ,  the  rea- 
soning of  the  court  in  Hall  v.  DeCwir,  95  U.  S.  485 ;  County 
of  Mobile  v.  Kimball,  102  id.  691 ;  Webber  v.  Virginia,  103  id. 
344. 


1SS2.]         The  People  v.  W.,  St.  L.  &  P.  Ey.  Co.  483 

Opinion  of  the  Court. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  contained  several  counts,  but 
the  substance  of  the  averments  in  each  was,  that  the  defend- 
ant carried  the  same  class  of  freight  from  Peoria  to  New 
York  City  for  a  less  sum  of  money  than  it  carried  similar 
freight  from  Gilman  to  New  York,  and  that  Peoria  was  a 
greater  distance  from  New  York  than  Gilman.  The  decision 
of  the  court  sustaining  a  demurrer  to  the  declaration  was 
no  doubt  predicated  on  the  view  either  that  the  statute  did 
not  in  terms  apply  to  the  transportation  of  property  beyond 
the  limits  of  the  State,  or  that  the  legislature  had  no  power 
to  pass  a  law  regulating  charges  for  the  transportation  of 
property  from  a  point  within  the  State  of  Illinois  to  a  point 
within  the  State  of  New  York.  The  action  was  brought 
under  sec.  87,  Rev.  Stat.  1874,  page  817,  which  declares : 
"If  any  such  railroad  corporation  aforesaid  shall  make  any 
unjust  discrimination  in  its  rates  or  charges  of  toll  or  com- 
pensation for  the  transportation  of  passengers  or  freight  of 
any  description,  or  for  the  use  and  transportation  of  any  rail- 
road car  upon  its  said  road,  or  upon  any  of  the  branches 
thereof,  or  upon  any  railroads  connected  therewith,  which  it 
has  the  right,  license  or  permission  to  operate,  control  or 
use  within  this  State,  the  same  shall  be  deemed  guilty  of 
having  violated  the  provisions  of  this  act,  and  upon  convic- 
tion thereof  shall  be  dealt  with  as  hereinafter  provided. " 

In  order  to  arrive  at  a  proper  construction  of  this  sec- 
tion, it  should  be  read  in  connection  with  section  86,  which 
precedes  it.  That  section  declares :  "If  any  railroad  cor- 
poration organized  or  doing  business  in  this  State  *  *  * 
shall  charge,  collect,  demand  or  receive  more  than  a  fair 
and  reasonable  rate  of  toll  or  compensation  for  the  trans- 
portation of  passengers  or  freight  of  any  description,  or 
for  the  use  and  transportation  of  any  railroad  car  upon  its 
track,  or  any  of  the  branches  thereof,  or  upon  any  railroad 
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within  this  State  which  it  has  the  right,  license  or  permission 
to  use,  operate  or  control,  the  same  shall  be  deemed  guilty 
of  extortion,  and  upon  conviction  thereof  shall  be  dealt  with 
as  hereinafter  provided. "  It  will  be  observed  that  this  sec- 
tion is  not  limited  to  railroads  organized  under  the  laws  of 
this  State,  but  includes  all  railroad  companies  which  operate 
railroads  in  this  State,  regardless  of  the  State  in  which  they 
may  be  organized,  and  the  language  of  the  first  part  of  sec- 
tion 87,  "if  any  such  railroad  corporations  shall,"  etc.,  brings 
all  railroad  corporations  which  operate  railroads  in  the  State 
within  the  provisions  of  the  section,  whether  they  may  be 
organized  under  our  law  or  under  the  laws  of  some  other 
State.  The  statute  seems  to  make  no  distinction  whatever 
between  a  railroad  organized  in  this  State  and  a  railroad 
organized  in  another  State,  and  by  the  terms  of  the  section 
the  offence  consists  in  an  unjust  discrimination  in  the  rates 
charged, — first,  for  the  transportation  of  passengers  or  freight 
of  any  description ;  second,  for  the  use  and  transportation  of 
any  railroad  car  upon  the  road ;  third,  for  the  use  of  any 
railroad  car  upon  any  of  the  branches  of  the  road ;  fourth, 
upon  any  railroads  connected  with  the  road  or  its  branches 
which  it  is  authorized  to  use  in  the  State.  There  is  nothing 
here  which  would  confine  the  unjust  discrimination  to  charges 
for  the  transportation  of  property  within  the  limits  of  the 
State.  The  use  of  the  words,  "within  this  State, "  in  the  last 
part  of  the  section,  can  not,  by  any  fair  construction,  be  held 
to  limit  the  unjust  discrimination  mentioned  in  the  statute 
to  charges  for  the  transportation  of  freight  wholly  within  the 
State.  The  language,  "within  the  State,"  has  reference  to 
the  roads  which  a  railroad  company  may  operate  in  the  State. 
Eeliance  is  placed  upon  the  language  of  the  first  part  of 
section  8S,  which  declares :  "If  any  such  railroad  corpora- 
tion shall  charge,  collect  or  receive  for  the  transportation  of 
any  passenger  or  freight  of  any  description  upon  its  railroad, 
for  any  distance  within  this  State, "  etc.    But  upon  an  exam- 
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ination  of  the  whole  section  it  will  be  seen  that  it  was  not 
intended  for  the  purpose  claimed,  but  its  main  object  is  to 
provide  and  declare  that  certain  things  shall  be  prima  facie 
evidence  to  sustain  a  charge  of  unjust  discrimination. 

The  title  of  the  act  is  referred  to,  in  order  to  sustain  the 
position  of  the  defendant.  It  is  true,  the  constitution  requires 
the  subject  of  an  act  to  be  embraced  in  the  title,  but  the  title 
of  an  act  is  no  part  of  the  law,  and  we  do  not  understand 
that  the  title  is  to  be  regarded  a  question  as  to  the  intent  of 
the  legislature.  At  all  events  it  can  have  no  controlling  effect. 
It  might  have  a  slight  bearing  when  considered  in  connection 
with  the  whole  act,  but  that  is  all. 

Again,  in  arriving  at  a  proper  construction  to  be  placed 
upon  an  act  of  the  legislature,  it  is  a  legitimate  inquiry  to 
ascertain  the  purpose  and  object  of  the  law,  the  evil  to  be 
remedied,  and  the  wrong  to  be  righted  by.  the  passage  of  the 
law.  Now,  if  the  object  was  to  provide  a  reasonable  and 
uniform  system  of  rates,  and  one  which  would  prohibit  a 
common  carrier  from  charging  one  person  more  than  another, 
why  should  a  system  be  established  which  would  afford  relief 
and  protection  when  property  is  to  be  transported  from  one 
point  to  another  in  the  State,  and  make  no  provision  what- 
ever where  property  is  to  be  shipped  from  a  point  within  to 
some  point  without  the  State  ?  It  is  a  part  of  the  history  of 
the  country,  with  which  the  legislature  was  no  doubt  familiar 
when  the  law  was  enacted,  that  a  much  larger  per  cent  of 
the  property  shipped  by  rail  was  transported  out  of  the  State 
than  from  one  point  to  another  within  the  State.  This  being 
the  case,  it  is  unreasonable  to  believe  that  the  legislature 
would  provide  relief  in  the  latter  case  and  take  no  action 
whatever  to  avert  the  evil  in  the  former. 

But  it  is  urged,  if  we  are  correct  in  the  view  that  the  law 
is  broad  enough  to  include  unjust  discrimination  in  the  rates 
of  charges  for  the  transportation  of  property  from  a  point 
within  to  a  point  without  the  State,  then  the  statute  is  in 
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conflict  with  section  8,  article  1,  of  the  Federal  constitution, 
which  declares  that  Congress  shall  have  the  power  "to  regu- 
late commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes."  There  is  no  doubt  in 
regard  to  the  right  and  the  power  of  Congress  to  regulate 
commerce  among  the  States,  but  a  law  of  a  State  which  may 
incidentally  affect  commerce  among  the  States  has  never,  so 
far  as  we  are  informed,  been  regarded  as  falling  within  the 
inhibition  of  the  Federal  constitution.  In  Hall  v.  De  Cuir, 
95  U.  S.  487,  where  this  question  was  under  discussion,  it  is 
said:  "There  can  be  no  doubt  but  that  exclusive  power  has 
been  conferred  upon  Congress  in  respect  to  the  regulation  of 
commerce  among  the  several  States."  The  difficulty  has 
never  been  as  to  the  existence  of  this  power,  but  as  to  what 
is  to  be  deemed  an  encroachment  upon  it;  for,  as  has  been 
often  said,  "legislation  may,  in  a  great  variety  of  ways,  affect 
commerce,  and  persons  engaged  in  it,  without  constituting  a 
regulation  of  it,  within  the  meaning  of  the  constitution. " 

It  is  no  doubt  true  that  the  statute  to  prevent  unjust  dis- 
crimination in  the  rates  of  charges  of  railroad  companies, 
under  which  this  action  was  brought,  may  affect  commerce, 
but  in  our  judgment  it  can  not  be  said  to  be  a  law  regulating 
commerce  among  the  States,  within  the  meaning  of  the 
Federal  constitution.  The  law  does  not  purport  to  exercise 
control  over  -any  railroad  corporation  except  those  that  own 
or  operate  a  railroad  in  the  State, — such  companies  as  have 
domestic  relations  with  the  people  of  the  State, — and  as  we 
understand  the  decisions  of  the  Supreme  Court  of  the  United 
States,  similar  laws  enacted  by  State  authority  have  been 
upheld  and  sustained,  although  such  laws  may  affect  com- 
merce. Peck  v.  Chicago  and  Northivestern  Ky.  Co.  94  U.  S. 
164,  is  a  case  in  point.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  as  respects  the  question  involved,  said : 
"The  suits  present  the  single  question  of  the  power  of  the 
legislature  of  Wisconsin  to  provide,  by  law,  for  a  maximum 
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of  charge  to  be  made  by  the  Chicago  and  Northwestern  Rail- 
way Company  for  fare  and  freight  upon  the  transportation  of 
persons  and  property  carried  within  the  State,  or  taken  up 
outside  the  State  and  brought  within  it,  or  taken  up  inside 
and  carried  without. "  In  regard  to  the  act  of  the  legislature 
being  in  conflict  with  the  constitution  of  the  United  States, 
the  court  said :  "As  to  the  effect  of  the  statute  as  a  regula- 
tion of  inter- State  commerce,  the  law  is  confined  to  State 
commerce,  or  such  inter- State  commerce  as  directly  affects 
the  people  of  Wisconsin.  Until  Congress  acts  in  reference  to 
the  relations  of  this  company  to  inter- State  commerce,  it  is 
certainly  within  the  power  of  Wisconsin  to  regulate  its  fares, 
etc.,  so  far  as  they  are  of  domestic  concern.  With  the  people 
of  Wisconsin  this  company  has  domestic  relations.  Inci- 
dentally these  may  reach  beyond  the  State.  But  certainly, 
until  Congress  undertakes  to  legislate  for  those  who  are  with- 
out the  State,  Wisconsin  may  provide  for  those  within,  even 
though  it  may  indirectly  affect  those  without. " 

A  similar  question  arose  in  Chicago,  Burlington  and  Quincy 
K.  R.  Co.  v.  Iowa,  94  U.  S.  155,  and  it  is  there  said:  "The 
objection  that  the  statute  complained  of  is  void  because  it 
amounts  to  a  regulation  of  commerce  among  the  States,  has 
been  sufficiently  considered  in  the  case  of  Munn  v.  Illinois. 
This  road,  like  the  warehouse  in  that  case,  is  situated  within 
the  limits  of  a  single  State.  Its  business  is  carried  on  there, 
and  its  regulation  is  a  matter  of  domestic  concern.  It  is 
employed  in  State  as  well  as  inter-State  commerce,  and  until 
Congress  acts,  the  State  must  be  permitted  to  adopt  such 
rules  and  regulations  as  may  be  necessary  for  the  promotion 
of  the  general  welfare  of  the  people  within  its  own  jurisdic- 
tion, even  though  in  so  doing  those  without  may  be  indirectly 
affected." 

Bat  it  is  said  the  cases  cited  are  not  authority,  as  the 
question  involved  here  did  not,  and  could  not,  arise  in  those 
cases.     In  the  Peck  case,   one  of  the  allegations  of  the  bill 
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upon  which  complainant  relied  to  defeat  the  law  of  the  State 
was,  "that  the  18th  section  is  a  regulation  of  inter-State 
commerce ; "  and  in  the  argument  before  the  Supreme  Court, 
one  of  the  points  relied  upon,  as  shown  in  the  statement  of 
the  case,  was  as  follows:  "The  act  is  a  regulation  of  inter- 
State  commerce,  and  for  that  reason  unconstitutional."  In 
the  other  case  {Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Iowa,)  we  find  a  similar  allegation  in  the  bill,  and  the  same 
question  raised  in  the  argument.  When  a  question  is  pre- 
sented by  a  bill  in  equity,  urged  and  relied  upon  in  the  argu- 
ment, and  passed  upon  by  the  court  in  the  opinion,  it  can 
not  with  reason  be  said >  that  the  point  was  not  involved,  and 
the  opinion  of  the  court  on  the  question  is  obiter.  The  ques* 
tion  was  made  by  the  pleadings,  argued  by  counsel,  and 
decided  by  the  court.  Under  such  circumstances  we  per- 
ceive no  good  reason  why  the  decision  of  the  court  may  not 
be  relied  upon  as  authority.  The  statute  in  question,  as 
before  observed,  was  not  passed  for  the  purpose,  or  with  the 
view,  of  regulating  commerce  among  the  States, — its  object 
was  to  reach  railroad  companies  which  derived  their  powers 
to  transact  business  from  this  State, — those  that  were  organ- 
ized under  the  laws  of  this  State,  and  those  that  were  organ- 
ized in  another  State  and  doing  business  in  this  State.  The 
regulation  imposed  by  the  statute  is  a  'matter  of  domestic 
concern,  pertaining  to  the  people  of  the  State  and  the  rail- 
roads of  the  State.  The  Wabash  railroad  company,  which 
was  sued  in  this  case,  is  engaged  in  State  as  well  as  inter- 
State  commerce,  and  as  was  said  in  the  Burlington  case, 
supra,  the  State  must  be  permitted  to  adopt  such  rules  and 
regulations  as  may  be  necessary  for  the  promotion  of  the 
general  welfare  of  the  people  within  its  own  jurisdiction, 
even  though  in  so  doing  those  without  may  be  incidentally 
affected.  Should  Congress,  under  the  provision  of  the  con- 
stitution which  authorizes  the  regulation  of  commerce  among 
the  States,  pass  a  law  regulating  the  charges  of  all  railroads 
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engaged  in  inter-State  commerce,  it  may  be  that  the  law  of 
this  State  might  then  be  confined  to  charges  for  the  trans- 
portation of  property  wholly  within  the  State ;  but  no  such 
law  has  been  passed,  and  that  question  does  not  arise  here. 

In  conclusion,  we  are  of  opinion  that  the  question  involved 
is  controlled  by  the  decisions  in  the  two  cases  cited,  which,  so 
far  as  we  can  find,  have  not  been  modified  by  any  subsequent 
decision  of  the  Supreme  Court  of  the  United  States. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

Separate  opinion  by  Mr.  Justice  Walker  : 

The  legislature  has  the  power  to  regulate  the  schedules  of 
charges  for  passengers  and  freight,  under  the  15th  section  of 
article  11  of  our  constitution.  In  pursuance  of  that  power 
it  adopted  the  87th  section  of  the  chapter  entitled  "Eailroads 
and  Warehouses."  That  section  provides,  that  "if  any  such 
railroad  corporation  aforesaid  shall  make  any  unjust  dis- 
crimination in  its  rates  or  charges  of  toll  or  compensation 
for  the  transportation  of  passengers  or  freight  of  any  descrip- 
tion, or  for  the  use  or  transportation  of  any  railroad  car 
upon  its  said  road,  or  upon  any  of  the  branches  thereof,  or 
any  railroad  connected  therewith,  which  it  has  the  right, 
license  or  permission  to  operate,  control  or  use  within  this 
State,  the  same  shall  be  deemed  guilty  of  having  violated  the 
provisions  of  this  act,  and  upon  conviction  thereof  shall  be 
dealt  with  as  hereinbefore  provided." 

The  averment  in  the  declaration  is,  that  defendant  in  error, 
at  the  times  stated,  shipped  freight  of  the  same  grade  or  class 
for  a  less  rate  from  Peoria  to  New  York  than  from  Gilman  to 
New  York,  the  latter  named  place  being  a  shorter  distance  than 
the  former.  WThen  it  is  remembered  that  both  cities  are  on 
the  line  of  the  road  of  defendant  in  error,  and  the  freight 
shipped  from  Peoria  to  New  York  passed  through  Gilman  to 
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reach  its  destination,  it  is  apparent  that  there  was  a  discrim- 
ination against  Gilman,  or  the  person  who  shipped  from 
that  point.  The  map  shows,  that  by  that  road  Gilman  is 
between  eighty  and  one  hundred  miles  nearer  New  York  than 
Peoria.  The  haul  of  the  freight  in  this  State  from  Peoria  to 
the  Indiana  line  was  over  one  hundred  miles,  and  from  Gil- 
man to  that  line  about  twenty-five  miles.  Thus  it  is  seen 
that  the  service  rendered  for  the  shipper  in  Peoria,  in  this 
State,  was  four  times,  at  least,  greater  than  for  the  shipper 
from  Gilman.  This  was  a  discrimination  against  the  shipper 
at  the  latter  place,  he  being  charged  at  the  rate  of  more  than 
four  times  as  much  for  the  same  service  within  this  State, 
and  comes  clearly  within  the  provisions  of  the  section.  This 
stands  confessed  by  the  demurrer. 

But  it  is  insisted  that  the  discrimination  may  have  been 
made  after  the  freight  passed  beyond  the  boundary  of  the 
State.  This  presumption,  if  there  could  be  such  a  presump- 
tion, is  repelled  by  the  averment  that  defendant  in  error 
made  the  charges  complained  of  by  plaintiffs  in  error.  If  the 
company  undertook  to  make  rates,  it  must  have  been  because 
it  had  the  authority  from  the  lines  beyond  the  limits  of  the 
State.  We  will  and  must  presume  that  the  rates  beyond  the 
State  line  to  New  York  were  the  same  on  the  same  class  of 
freight,  and  if  so,  then  it  inevitably  follows  that  the  company 
discriminated  in  favor  of  the  longer  haul,  and  against  the 
shorter  one,  for  services  in  this  State,  and  that  brings  the 
case  within  the  statute,  and  renders  the  company  liable.  I, 
for  these  reasons,  concur  in  the  decision  of  the  court  in  this 
case,  reversing  the  judgment  of  the  court  below. 
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John  D.  McIntire 

v. 
John  C.  Yates  et  al. 

Filed  at  Ottawa  September  27,  1882. 

1.  Assignment — assignee  of  note,  in  equity  takes  subject  to  all  defences. 
An  assignee  of  a  note  secured  by  mortgage  takes  the  same,  in  equity,  subject 
to  all  the  defences  existing  between  the  mortgagor  and  mortgagee. 

2.  SaMe — when  maker  of  note  is  estopped  from  questioning  its  validity, 
as  against  purchaser.  Where  a  party  executes  notes,  and  a  mortgage  secur- 
ing them,  and  delivers  them  to  the  payee  therein  named,  to  be  by  him  sold 
upon  the  market  to  raise  money  to  be  used  for  a  certain  purpose,  a  sale  of 
such  notes  by  the  payee  in  the  market  must  be  held  to  be  a  sale  by  the  con- 
sent and  authority  of  the  maker,  through  his  agent,  and  the  maker  is  estopped 
from  calling  in  question  the  validity  of  the  notes  and  mortgage,  even  though 
the  payee  does  not  use  the  money  received  therefor  for  the  purpose  intended. 

3.  In  such  case  a  party  purchasing  the  notes  and  mortgage  in  the  due 
course  of  business,  can  not  be  held  responsible  in  any  manner  for  the  sub- 
sequent conduct  of  the  payee,  or  the  use  he  may  make  of  the  money  derived 
from  the  sale  of  the  notes.  It  is  enough,  so  far  as  such  purchaser  is  con- 
cerned, that  the  payee  had  authority  from  the  maker  to  sell  them. 

4.  Mortgage — given  to  one  person  to  secure  debt  due  another,  is  valid. 
A  member  of  a  firm  who  is  liable  to  creditors  of  the  firm,  may  secure  such 
indebtedness  by  giving  his  note,  secured  by  mortgage,  to  a  third  person,  as  a 
trustee  or  agent  of  such  creditors,  and  the  indebtedness  for  which  he  is  liable 
will  be  a  sufficient  consideration  to  uphold  the  transaction.  In  such  case  it 
is  wholly  immaterial  whether  he  owes  the  agent  to  whom  the  note  and  mort- 
gage run,  and  parol  evidence  may  be  given  to  show  the  indebtedness  and 
who  are  the  parties  secured  by  the  transaction. 

5.  Consideration — note  to  secure  preexisting  indebtedness.  A  preex- 
isting indebtedness  is  a  good  and  valid  consideration  for  a  note  and  mortgage 
given  to  secure  the  same,  even  as  against  creditors  of  the  party  giving  such 
security. 

6.  Partnership — rights  of  partnership  and  of  individual  creditors. 
Partnership  creditors  have  no  claim  on  the  fund  arising  from  the  separate 
estate  of  an  individual  partner  until  the  individual  debts  are  satisfied,  and,  on 
the  other  hand,  separate  creditors  can  only  seek  payment  out  of  the  surplus 
of  the  partnership  assets  after  the  satisfaction  of  the  partnership  liabilities. 

7.  Same — right  to  have  partnership  debts  paid  out  of  partnership  as- 
sets, is  in  partner,  not  in  creditors.  The  right  to  have  joint  creditors-  seek 
payment  out  of  the  partnership  effects  to  the  exclusion  of  the  separate  cred- 
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itors  of  the  members  of  the  firm,  is  a  right  for  the  benefit  and  protection  of 
the  partners,  or  their  representatives,  and  not  for  the  benefit  of  the  creditors. 
Therefore  a  creditor  of  one  partner  can  not  invoke  the  aid  of  a  court  of  equity 
to  prevent  the  partnership  creditors  from  collecting  their  debts  from  his  indi- 
vidual property  until  his  individual  creditors  have  been  paid.  And  such 
debtor  partner  can  not  enforce  this  equitable  right  against  mortgages  given 
by  him  on  his  individual  property. 

8.  Marshaling  assets—  whether  it  should  be  ordered  by  the  court. 
An  original  bill  was  brought  to  foreclose  a  mortgage  given  by  a  member  of  a 
firm  to  secure  partnership  indebtedness.  To  this  bill  certain  other  parties 
filed  a  cross-bill  to  foreclose  a  deed  of  trust  given  by  the  same  party  to  secure 
his  individual  notes,  and  another  also  filed  a  cross-bill  to  foreclose  a  mort- 
gage the  same  party  gave  him  after  the  execution  and  recording  of  the  other 
mortgages:  Held,  that  as  the  main  object  of  the  suit  was  to  foreclose  three 
distinct  mortgages,  it  was  not  a  case  in  which  a  court  of  equity  was  called 
upon  to  marshal  the  assets  of  a  firm  and  an  individual  member  of  the  firm, 
and  determine  the  manner  in  which  the  assets  should  be  distributed. 

9.  Error — who  may  complain.  It  was  objected  to  a  decree  foreclosing 
three  mortgages  executed  by  a  husband,  his  wife  joining  in  one  of  them,  that 
the  wife  had  a  dower  right  in  a  portion  of  the  mortgaged  premises,  and  "a 
resulting  trust  in  the  fee  thereof, "  which  should  have  been  established  and 
protected.  The  wife  was  not  a  party  to  the  proceedings  to  foreclose  either 
of  the  mortgages:  Held,  that  her  interest  in  the  premises  was  not  affected 
by  the  decree,  and  that  there  was  no  error  in  not  finding  her  interest  therein. 

10.  Decree — binds  only  party  to  suit.  The  wife  of  a  mortgagor  who  is 
not  made  a  party  to  a  bill  to  foreclose  the  mortgage,  will  not  be  affected  in 
any  way  by  the  decree  rendered  in  the  case.  If  she  has  any  rights  in  the 
premises,  she  may  at  any  time  institute  proceedings  to  establish  them;  and  if 
she  executed  the  mortgage,  the  holder  thereof  may  foreclose  the  same  against 
such  title  when  she  does  assert  her  claim. 

11.  Attorney's  fee — when  allowed  on  foreclosure.  Where  a  mortgage 
contains  a  provision,  that  in  case  of  foreclosure  two  per  cent  on  the  amount 
found  due  on  the  mortgage  indebtedness  shall  be  allowed  and  included  in 
the  decree  as  a  solicitor's  fee,  there  will  be  no  error  in  including  such  a  fee 
in  the  decree. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Peoria  county ;  the  Hon.  John  Burns,  Judge,  pre- 
siding. 

The  firm  of  Neill,  McGrew  &  Co.,  of  Peoria,  being  indebted 
in  a  large  amount  to  the  Mechanics'  National  Bank  of  Peoria, 
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and  to  Kingman,  Blossom  &  Co.,  T.  J.  McGrew,  a'partner  in 
the  firm  of  Neill,  McGrew  &  Co.,  to  secure  the  same,  exe- 
cuted to  one  Yates  his  note  for  $75,000,  and  at  the  same 
time  a  mortgage  on  his  lands  to  secure  its  payment.  It  was 
stated  in  this  note  that  it  was  "to  include  and  secure  only 
the  legal  and  valid  indebtedness  of  Neill,  McGrew  &  Co.  to 
the  Mechanics'  National  Bank  of  Peoria,  and  to  Kingman, 
Blossom  &  Co.,  of  Peoria, — any  and  all  amounts  realized 
herein  to  be  divided  and  paid  to  said  two  banks  in  proportion 
to  the  amounts  that  said  Neill,  McGrew  &  Co.  are  now  law- 
fully indebted  to  said  banks."  There  was  no  pretense  that 
McGrew  owed  this  sum,  or  any  other  amount,  to  Yates,  but 
the  proof  was  that  the  latter  was  a  mere  trustee  for  the  two 
banks,  and  that  the  security  was  taken  for  their  benefit 
alone. 

McGrew,  on  June  18,  1879,  executed  his  deed  of  trust  on 
the  same  lands  to  J.  S.  Lee,  to  secure  the  payment  of  two 
notes,  of  §10,000  each,  due  in  one  and  two  years,  with  ten 
per  cent  interest,  payable  to  T.  Neill,  a  member  of  the  firm 
of  Neill,  McGrew  &  Co.  These  notes  were  given  to  Neill,  to 
be  negotiated  by  him  to  raise  money  to  enable  Neill  to  pur- 
chase for  the  firm  certain  property  in  the  city  of  Peoria,  from 
one  James  B.  Hogue.  Neill  negotiated  these  notes  before 
their  maturity,  and  received  the  money  on  their  discount, 
but  failed  to  use  it  in  the  purchase  of  the  Hogue  interest,  as 
was  intended  he  should.  The  Second  National  Bank  and 
Alice  Kilduff  became  the  holders  of  these  notes  before  their 
maturity,  in  the  due  course  of  business.  After  the  execution 
and  recording  of  the  mortgage  and  deed  of  trust  above  men- 
tioned, McGrew  executed  and  delivered  to  McIntire  another 
mortgage  on  the  lands,  or  part  thereof,  to  secure  an  indi- 
vidual debt  due  from  him  to  McIntire. 

The  original  bill  was  brought  to  foreclose  the  mortgage 
given  by  McGrew  to  Yates  to  secure  the  firm's  indebtedness 
to  the  two  banks,  making  McGrew,  Lee,  McIntire  and  others 


494  McIntire  v.  Yates  et  al.  [Sept. 

Brief  for  the  Plaintiff  in  Error. 

defendants.  Alice  Kilduff  and  the  Second  National  Bank 
filed  a  cross-bill,  seeking  to  foreclose  the  deed  of  trust  given 
to  Lee.  The  answers  to  this  cross-bill  set  up  a  failure  of 
consideration — in  this,  that  the  notes  therein  secured  were 
given  to  Neill  to  purchase  the  Hogue  interest,  which  he  failed 
to  do,  but  appropriated  the  money  to  his  own  use.  McIntire 
also  filed  a  cross-bill,  to  foreclose  the  mortgage  from  McGrew 
to  him,  in  which,  and  also  by  his  answer  to  the  original  bill, 
he  claimed  a  priority  of  lien,  on  the  ground  that  his  claim 
was  for  an  individual  indebtedness  of  McGrew  to  him,  for 
which  the  individual  property  of  the  debtor  was  first  liable, 
in  equity,  and  that  such  property  was  liable  for  firm  debts 
only  after  payment  of  the  individual  debts.  The  wife  of 
McGrew  was  not  made  a  party  to  any  of  the  bills,  and  she, 
never  executed  any  of  the  mortgages,  except  the  one  to 
McIntire. 

On  the  hearing,  the  court,  after  a  finding  as  to  the  state  of 
the  various  matters  of  indebtedness,  decreed  that  the  mort- 
gage from  McGrew  to  Yates  was  a  first  and  valid  lien  on  all 
the  lands  described,  except  the  tracts  embraced  in  the  Lee 
trust  deed,  and  a  certain  forty  acres  set  off  to  McGrew  as  his 
homestead.  The  decree  then  proceeded  to  direct  payment  to 
the  various  creditors,  as  their  rights  were  found  to  be,  and 
in  case  of  a  failure  to  make  payment,  it  was  directed  that 
the  premises  be  sold,  and  distribution  of  the  proceeds  made, 
expressly  excepting  the  dower  right  of  the  wife  of  McGrew 
from  the  operation  of  the  decree.  Other  facts  in  the  case, 
and  questions  arising  thereon,  will  be  found  in  the  opinion  of 
the  court. 

Mr.  B.  S.  Prettyman,  for  the  plaintiff  in  error: 

An  assignee  of  a  note,  in  equity  takes  subject  to  all  defences 
against  the  payee.  Olds  v.  Cummings,  31  111.  188;  Haskell 
v.  Brown,  65  id.  29 ;  Thompson  v.  Shoemaker,  68  id.  256 ; 
Bryan  v.  Vix,  83  id.  14 ;   Chicago,  Danville  and  Vincennes  By. 
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Co.  v.  Loiventhal,  93  id.  433 ;  Sergent  v.  Howe,  21  id.  148 ; 
Kleeman  v.  Frisby,  63  id.  482. 

A  note  and  mortgage  given  without  consideration  can  not  be 
held  valid  as  collateral  security.    Walker  v.  Carlton,  97  111.  583. 

A  party  being  indebted  to  one  who  executes  his  note  to 
another  for  such  indebtedness,  without  satisfying  the  original 
debt  or  account  thereby,  makes  such  note  without  consider- 
ation. Conkling  v.  Vail,  31  111.  166 ;  Fisher  v.  Meister,  24 
Mich.  447;  1  Jones  on  Mortgages,  615. 

There  was  no  consideration,  and  a  voluntary  trustee  or 
usee  can  not  enforce  an  executory  trust.  Minium  v.  Sey- 
more,  4  Johns.  Ch.  499;  Clark  v.  Lott,  11  111.  115. 

A  voluntary  assignee  or  mortgagee,  as  to  creditors,  is  not 
a  bona  fide  purchaser,  and  if  the  debtor  only  in  such  deed 
intended  to  hinder  and  delay  his  creditors,  the  deed  is  void. 
Gehre  v.  Meery,  6  Minn.  305 ;    Bennett  v.  Ellison,  23  id.  242. 

Though  one  purpose  of  a  mortgage  is  to  secure  a  debt,  if 
another  is  to  deter  other  creditors,  or  delay  them,  it  is  void  as 
to  creditors.  Crowning shield  v.  Kitridge,  7  Mete.  522 ;  Kim- 
bal  v.  Thompson,  4  Cush.  441 ;  Hanis  v.  Sumner,  2  Pick.  102  ; 
Robinson  v.  Stewart,  10  N.  Y.  189  ;  Garland  v.  Rivers,  4  Band. 
282  ;  Reed  v.  Noon,  48  111.  324 ;  Merry  v.  Bostwick,  13  id.  410  ; 

3  Parsons  on  Contracts,  448 ;  1  Jones  on  Mortgages,  627. 
Separate  creditors  as  to  separate  property  are  preferred,  in 

equity,  and  joint  creditors  are  excluded  from  participation  in 
individual  assets  until  individual  creditors  are  paid.  Par- 
sons on  Partnership,  347,  393 ;  Union  National  Bank  of 
Chicago  v.  Bank  of  Commerce,  94  111.  271 ;  Ladd  v.  Griswold, 

4  Gilm.  37;  Reeves  v.  Ayers,  38  111.  418;  Morrison  v.  Kuntz, 
15  id.  193;  Roney  v.  Nantz,  54  id.  29;  Polman  v.  Graves,  26 
id.  405;  Adams  v.  Sturgis,  55  id.  468. 

The  court  erred  in  allowing  two  per  cent  on  the  sum  due, 
as  solicitor's  fee.  This  was  creating  a  fictitious  debt,  against 
which  the  other  creditors  should  have  been  protected.  Soles 
v.  Sheppard,  99  111.  620. 
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Brief  for  the  Defendants  in  Error. 

Messrs.  James,  Jack  &  Moore,  for  the  Second  National 
Bank : 

McGrew  is  estopped  by  the  recitals  in  his  deed  of  trust 
from  setting  up  the  defence  he  urges.  Parson  v.  Anderson,  4 
Edw.  17;  Scott  v.  Sadler,  2  P.  F.  Smith,  211;  S 'chaffer  v. 
Beilly,  50  N.  Y.  61 ;  Kellogg  v.  Ames,  41  id.  259;  Wyncoop  v. 
Coming,  21  111.  570 ;  Stewart  v.  Metcalf,  68  id.  109 ;  Meads 
v.  Lousign,  Hopkins'  Ch.  141. 

In  the  States  holding  as  in  the  Olds  case,  courts  of  equity 
will  not  allow  the  consideration  to  be  inquired  into  for  the' 
sake  of  declaring  the  mortgage  void  for  want  of  consideration, 
but  they  will  for  the  purpose  of  ascertaining  what  is  due  on 
it.  Farnam  v.  Barnett,  21  N.  J.  Eq.  89 ;  Calkins  v.  Long, 
22  Barb.  9S ;  Parker  v.  Parmalee,  20  Johns.  133 ;  Croft  v. 
Bannister,  9  Wis.  462 ;   1  Hilliard  on  Mortgages,  60S. 

If  a  note  and  mortgage  are  executed  with  the  understand- 
ing they  shall  be  assigned,  the  assent  of  the  maker  to  the 
assignment  will  be  presumed,  and  the  bona  fide  holder  pro- 
tected. Mellendy  v.  Keen,  89  111.  395;  Stevens  et  al.  v.  Hay, 
61  id.  399. 

The  equities  protected  are  only  such  as  arise  out  of  the 
note  and  mortgage  transaction  itself,  and  not  such  as  arise 
between  the  parties  out  of  collateral  matters.  Colehour  v. 
State  Savings  Institution,  90  111.  152. 

As  to  other  distinctions  made,  where  the  rule  in  Olds  v. 
Cummings  is  not  applicable,  see  Bush  v.  Lathrop,  22  N.  Y. 
535 ;  McNeill  v.  Tenth  National  Bank,  46  111.  325  ;  Moore 
v.  Metropolitan  National  Bank,  55  N.  Y.  4.  Also,  see  Lesley 
v.  Johnson,  41  Barb.  360  ;  Scott  v.  Sadler,  2  P.  F.  Smith,  211 ; 
Schaffer  v.  Beilly,  50  N.  Y.  61 ;   Kellogg  v.  Ames,  41  id.  259. 

Messrs.  Puterbaugh  &  Puterbaugh,  and  Mr.  N.  W.  Green, 
for  Yates  and  the  other  defendants  in  error : 

The  note  and  mortgage  to  Yates  were  executed  at  the  same 
time,  and  are  to  be  taken  and  considered  as  one  instrument, 
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and  are  to  be  so  construed;  Duncan  v.  Charles,  4  Scam.  561 ; 
Bailey  v.  Cromwell,  3  id.  71 ;  Harper  v.  Ely,  56  111.  188. 

The  trust  appears  in  the  note.  It  shows  Yates  to  be 
trustee  for  the  two  banks.  1  Jones  on  Mortgages,  sec.  612  ; 
Rood  v.  Winslow,  Walker's  Ch.  (Mich.)  340  ;  Root  v.  Bancroft, 
10  Mete.  44;  Tunison  v.  Chamblin,  88  111.  378;  Perry  on 
Trusts,  sec.  83. 

The.  preexisting  liability  of  McGrew  for  the  firm  indebted- 
ness, was  a  sufficient  consideration  for  his  note  and  mortgage 
given  to  secure  the  same.  Manning  v.  McClure,  36  111.  490 ; 
Babcock  v.  Jordan,  24  Ind.  19;  2  Story's  Eq.  Jur.  657,  658; 
Bagley  v.  Greenleaf,  7  Wheat.  46. 

Only  judgment  creditors  can  attack  a  fraudulent  convey- 
ance. A  subsequent  grantee  or  mortgagee  can  not.  Finley 
v.  McConnell,  60  111.  259  ;  Fitzgerald  v.  Forrestal,  48  id.  228  ; 
Moritz  v.  Hoffman,  35  id.  553  ;  Newman  v.  Willitts,  52  id.  98  ; 
Miller  v.  Davidson,  3  Gilm.  518 ;  Greenway  v.  Thomas,  14  111. 
271. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  first  point  relied  upon  to  reverse  the  decree  is,  that 
"it  was  error  not  to  allow  the  defence  of  want  of  considera- 
tion to  the  foreclosure  of  the  trust  deed,  in  the  cross-bills  of 
Alice  Kilduff  and  the  Second  National  Bank."  The  trust 
deed  was  given  by  T.  J.  McGrew  to  J.  S.  Lee,  on  the  18th 
day  of  June,  1879,  on  certain  property  in  Peoria  county,  to 
secure  the  payment  of  two  notes,  for  $10,000  each,  payable 
to  T.  Neill,  due  in  one  and  two  years,  with  ten  per  cent 
interest.  Neill  negotiated  a  loan  of  $20,000  from  the  Second 
National  Bank,  and  assigned  these  notes  and  mortgage,  in 
due  course  of  business,  before  the  notes  were  due,  to  the  bank, 
as  security  for  the  loan.  The  law  may  be  regarded  as  well 
settled  in  this  State,  as  held  in  Olds  v.  Cummings,  31  111.  189, 
and  subsequent  cases,  that  an  assignee  of  a  mortgage  takes 
the  same  subject  to  the  defences  in  equity  existing  between 

32—104  III. 
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the  mortgagor  and  mortgagee.  But  the  question  here  is, 
whether,  under  the  facts  of  this  case,  McGrew  is  in  a  posi- 
tion to  rely  upon  this  rule  of  law.  He  claims  that  these 
notes  and  deed  of  trust  were  executed  and  delivered  to"  Neill 
to  be  used  in  the  purchase  of  an  interest  which  James  B. 
Hogue  owned  in  certain  property  in  the  city  of  Peoria,  and 
as  the  property  was  not  purchased  of  Hogue  by  Neill,  and 
the  notes  were  not  appropriated  to  that  purpose,  but  were 
used  for  another  and  a  different  object,  the  consideration 
upon  which  the  notes  were  executed  has  failed.  McGrew, 
however,  in  his  evidence,  in  substance  testified  that  Hogue 
was  not  to  take  the  notes  in  the  purchase ;  that  there  was  no 
agreement  or  understanding  that  these  notes  and  mortgage 
were  to  be  turned  over  to  Hogue,  but  the  arrangement 
between  McGrew  and  Neill  was,  that  Neill  was  to  sell  the 
notes  and  mortgage  in  the  market,  and  raise  money,  and  use 
the  money  in  the  purchase  of  the  Hogue  property.  That 
this  was  the  understanding,  is  apparent  from  the  fact  that 
Neill  told  McGrew,  as  he  testified,  that  he  (Neill)  had  an 
arrangement  in  the  east  by  which  he  could  get  cheap  money, 
and  the  notes  and  mortgage  were  executed  and  left  with  Neill, 
so  that  he  could  negotiate  them  at  once,  and  without  delay, 
as  soon  as  he  closed  the  proposed  trade  with  Hogue. 

Allowing,  then,  full  credit  to  the  evidence  of  McGrew, 
although  he  was  not  corroborated,  and  it  was  on  his  objec- 
tion that  Lee  and  Stephens,  the  only  persons  besides  himself 
in  the  county  who  knew  what  the  contract  was,  were  excluded 
from  testifying,  the  arrangement  seems  to  have  been  that 
the  notes  were  delivered  to  Neill  to  be  negotiated  on  the 
market,  and  the  money  derived  from  a  sale  of  the  notes  was 
to  be  used  by  Neill  for  a  specified  purpose.  Neill  negotiated 
the  notes,  obtained  the  money,  and  used  it  for  a  different 
purpose.  Now,  while  Neill  may  have  disregarded  his  duty 
and  his  contract  in  the  use  made  of  the  proceeds  of  the  notes 
and  mortgage,  still,  that  breach  of  duty  or  contract  can  not 
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be  set  up  as  a  defence  to  a  suit  brought  by  the  assignee  of 
the  notes  and  mortgage  to  foreclose  the  same.  The  notes 
and  mortgage  having  been  sold  on  the  market  by  the  con- 
sent and  by  fne  authority  of  McGrew,  the  mortgagor,  he  is 
estopped  from  calling  in  question  their  validity.  Neill  was, 
in  effect,  the  agent  of  McGrew,  clothed  with  authority  to  sell 
the  notes  and  mortgage ;  and  as  the  agent  acted  within  the 
scope  of  his  authority,  McGrew,  the  principal,  is  bound  by 
the  act  of  the  agent.  "The  bank  that  purchased  the  notes 
and  mortgage  was  in  no  manner  responsible  for  the  conduct 
of  Neill  in  the  use  he  should  make  of  the  money  derived 
from  a  sale  of  the  notes.  It  was  enough  that  he  had  author- 
ity to  sell  the  notes  and  mortgage.  The  bank  had  no  con- 
cern whatever  with  the  application  which  Neill  should  make 
of  the  money, — that  was  a  matter  entirely  between  McGrew 
and  Neill,  which  could  not  in  the  least  affect  the  validity  of 
the  notes  and  mortgage.  We  therefore  hold,  as  the  notes 
and  mortgage  were  executed  and  delivered  to  Neill  to  be  sold 
upon  the  market,  the  sale  and  transfer  were  made  with  the 
consent  of  McGrew,  and  having  consented,  he  is  concluded 
by  the  sale,  and  can  not  question  the  validity  of  the  notes 
and  mortgage  in  the  hands  of  persons  who  purchased  and 
paid  for  them  in  due  course  of  business,  in  good  faith. 

It  is  next  claimed  that  the  court  erred  in  holding  that  the 
mortgage  given  by  McGrew  to  Yates  was  a  prior  lien  on  the 
mortgaged  premises.  Various  objections  have  been  urged 
against  the  validity  of  this  mortgage.  It  is  first  said  the 
mortgage  is  without  consideration.  It  is  not  pretended  by 
the  complainants  in  the  original  bill  that  there  was  any  con- 
sideration paid  by  Yates,  the  mortgagee,  or  that  McGrew  was 
in  any  manner  indebted  to  him.  The  notes  and  the  mort- 
gage, which  were  executed  at  one  and  the  same  time,  and 
are  to  be  regarded  as  one  contract,  disclose  upon  their  face 
the  nature  and  character  of  the  transaction.  The  firm  of 
Neill,  McGrew  &  Co.  was  indebted  in  a  large  amount  to 
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the  Mechanics'  National  Bank  of  Peoria,  and  also  to  King- 
man, Blossom  &  Co.  In  order  to  secure  this  indebtedness, 
McGrew,  who  was  a  partner  in  the  firm,  executed  his  note, 
payable  to  Yates,  for  $75,000,  and  at  the  same  time  executed 
a  mortgage  on  his  lands  to  secure  the  payment  of  the  note. 
The  note  declares  on  its  face  that  it  is  "to  include  and  secure 
only  the  legal  and  valid  indebtedness  of  Neill,  McGrew  &  Co. 
to  the  Mechanics'  National  Bank  of  Peoria,  and  Kingman, 
Blossom  &  Co.,  of  Peoria, — any  and  all  amounts  realized 
herein  to  be  divided  and  paid  to  said  two  banks  in  proportion 
to  the  amounts  that  said  Neill,  McGrew  &  Co.  are  now  law- 
fully indebted  to  said  banks."  Now,  while  the  note  was 
made  payable  to  Yates,  and  the  mortgage  to  secure  the  same 
given  to  him,  yet  the  parol  evidence,  and  also  this  declaration 
in  the  body  of  the  note,  show  clearly  that  Yates  was  a  mere 
trustee  for  the  two  creditors  named  in  the  note,  and  the 
security  was  taken  for  their  benefit  alone,  and  we  are  aware 
of  no'  rule  of  law  that  was  violated  by  the  transaction  assum- 
ing this  form.  The  fact  that  McGrew  owed  nothing  to  Yates, 
and  that  no  consideration  moved  from  Yates  to  him,  does  not 
in  the  least  impair  the  validity  of  the  notes  and  mortgage. 
The  consideration  upon  which  the  validity  of  the  note  and 
mortgage  rests,  is  and  was  the  indebtedness  due  from  Neill, 
McGrew  &  Co.  to  the  Mechanics'  National  Bank,  and  King- 
man, Blossom  &  Co.  If  these  parties  had  a  valid,  subsisting 
indebtedness  against  McGrew,  no  reason  is  perceived  which 
would  prevent  them  from  securing  such  indebtedness  by 
mortgage,  and  whether  the  mortgage  should  be  taken  directly 
to  the  parties  themselves,  or  in  the  name  of  some  one  else, 
is  more  a  matter  of  form  than  substance,  which  can  not 
affect  the  rights  of  the  parties,  or  impair  the  validity  of  the 
transaction. 

But  it  is  said  the  mortgage  having  been  executed  to  secure 
a  preexisting  debt,  the  consideration  is  not  good  as  against 
creditors.     In  Manning  v.  McClure,  36  111.  490,  it  was  held 
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that  the  indorsee  of  a  promissory  note  before  maturity,  in 
payment  of  a  preexisting  debt,  was  a  holder  for  a  valuable 
consideration.  The  same  rule  is  declared  in  Mix  v.  National 
Bank  of  Bloomington,  91  111.  20.  The  same  principle  which 
controls  in  regard  to  the  consideration  in  case  a  promissory 
note  is  indorsed  before  maturity  for  a  preexisting  debt,  will 
govern  where  a  mortgage  is  given  to  secure  a  preexisting 
debt.  What  may  be  regarded  a  good  consideration  in  one 
case,  is,  by  analogy,  a  valid  consideration  in  the  other  case. 
Work  v.  Brayton,  5  Ind.  396. 

It  is  also  contended,  that,  in  equity,  partnership  creditors 
are  excluded  from  sharing  in  individual  assets  until  the  in- 
dividual debts  are  first  paid,  and  hence  Mclntire's  mortgage, 
having  been  given  to  secure  McGrew's  individual  indebted- 
ness, is  entitled  to  priority  over  complainants'  mortgage, 
which  was  executed  to  secure  partnership  liabilities.  There 
is  no  doubt  in  regard  to  the  general  rule  in  equity  on  this 
subject.  Many  years  ago  it  was  held  by  this  court  in  Ladcl 
v.  Griswold,  4  Gilm.  25,  "that  partnership  creditors  have  no 
claim  in  the  fund  arising  from  the  separate  estate  until  the 
individual  debts  are  satisfied ;  and,  on  the  other  hand,  sepa- 
rate creditors  can  only  seek  payment  out  of  the  surplus  of 
the  partnership  assets  after  the  satisfaction  of  partnership 
liabilities."  The  same  rule  has  been  declared  in  numerous 
cases  since  the  decision  in  the  case  cited. 

But  while  there  is  no  dispute  in  regard  to  the  general  rule 
of  law,  the  question  is  whether  plaintiff  in  error,  McIntire,  can 
avail  of  the  rule  in  this  case.  This  is  not  a  case  in  which  a 
court  of  equity  is  called  upon  to  marshal  the  assets  of  a  firm 
and  an  individual  member  of  the  firm,  and  determine  the 
manner  in  which  the  assets  shall  be  distributed.  The  origi- 
nal bill  was  brought  to  foreclose  a  mortgage  given  by  McGrew 
to  Yates,  on  certain  lands  therein  described.  To  this  bill 
Alice  Kilduff  and  the  Second  National  Bank  of  Peoria  filed  a 
cross-bill  to  foreclose  4he  deed  of  trust  which  had  been  given 
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by  McGrew  to  Lee  to  secure  $20,000.  McIntire,  plaintiff  in 
error,  also  filed  a  cross-bill  to  foreclose  a  mortgage  McGrew 
had  given  him  after  the  execution  and  recording  of  the  other 
mortgages.  It  will  thus  be  seen  that  the  main  object  of  the 
suit  was  to  foreclose  three  distinct  mortgages — to  enforce 
three  distinct  liens — and  not  to  marshal  assets.  It  is  true 
that  McIntire  undertakes  to  raise  the  question  in  his  answer, 
and  also  in  his  cross-bill ;  but  he  is  not  the  proper  person,  in 
his  own  name,  to  file  a  bill  for  that  purpose.  McGrew,  the 
partner  whose  property  is  sought  to  be  taken  and  misappro- 
priated, is  the  proper  person  to  invoke  the  aid  of  the  court. 
"Upon  a  dissolution  of  the  partnership,  each  partner  has  a 
lien  upon  the  partnership  effects,  as  well  for  his  indemnity  as 
for  his  proportion  of  the  surplus.  But  creditors  have  no  lien 
upon  the  partnership  effects  for  their  debts.  Their  equity  is 
the  equity  of  the  partners,  operating  to  the  payment  of  the 
partnership  debts."  (3  Kent,  65.)  The  same  principle  is 
announced  in  Ladd  v.  Griswold,  supra,  where  it  is  said: 
"The  right,  in  equity,  of  the  joint  creditors  to  seek  payment 
out  of  the  partnership  effects,  to  the  exclusion  of  the  separate 
creditors  of  deceased  or  insolvent  partners,  results  solely 
from  the  right  of  the  partners,  or  their  representatives,  to 
have  the  joint  estate  thus  applied.  The  rule  is  for  the  bene- 
fit and  protection  of  the  partners  themselves.  The  equity  of 
the  creditor  is  of  a  dependent  and  subordinate  character,  and 
is  to  be  worked  out  and  enforced  through  the  medium  of  the 
equities  of  the  partner."  If,  then,  this  right  is  one  for  the 
benefit  of  the  partner,  it  follows  that  McGrew  is  the  person 
to  *call  upon  a  court  of  equity  to  prevent  the  partnership 
creditors  from  collecting  their  debts  from  his  individual  prop- 
erty until  his  individual  creditors  have  been  paid.  But  how 
can  he  enforce  this  right  against  mortgages  on  his  individual 
property,  which  he  himself  has  executed  ?  When  he  gave  the 
mortgages  he  parted  with  the  right  to  call  upon  a  court  of 
equity  for  relief.     He  is  concluded  by  the  mortgage  he  exe- 
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cuted  to  secure  partnership  debts.  When  he  executed  the 
mortgage  he  parted  with  the  equitable  right  to  have  his  indi- 
vidual property  first  applied  in  payment  of  individual  debts. 

It  is  also  claimed  that  the  mortgage  given  to  Yates  is 
fraudulent  and  void,  on  the  ground  that  it  was  given  to 
hinder  and  delay  the  creditors  of  McGrew.  If  the  evidence 
of  McGrew  was  the  only  testimony  in  the  record  on  this 
point,  the  position  of  counsel  might  be  tenable  ;  but  when  the 
evidence  of  the  other  witnesses  who  were  present  at  the  time 
the  mortgage  was  executed  is  considered,  it  is  apparent  that 
the  mortgage  was  taken  by  Yates,  and  those  for  whose  benefit 
it  was  made,  in  good  faith,  to  secure  a  valid  indebtedness. 

It  is  also  claimed  that  Almira  McGrew  had  a  dower  right 
in  a  portion  of  the  mortgaged  premises,  and  "a  resulting 
trust  in  the  fee  thereof, "  which  should  have  been  established 
and  protected,  and  the  decree  in  favor  of  Yates  ordering  a 
sale  of  said  premises  is  erroneous.  Almira  McGrew  did  not 
execute  the  Yates  mortgage  or  the  deed  of  trust  to  Lee,  and 
she  was  not  made  a  party  to  the  proceedings  to  foreclose 
either  of  said  mortgages.  Her  interest  in  the  premises, 
whatever  it  may  be,  as  she  was  not  a  party,  and  no  decree 
passed  against  her,  remains  unaffected  by  the  decree.  She 
may  at  any  time  she  desires,  so  far  as  the  decree  in  this  case 
is  concerned,  institute  proceedings  to  establish  her  title,  if 
she  has  any ;  and  after  she  has  established  her  title,  if  she 
has  any,  Mclntire  will  then  have  an  opportunity  to  foreclose 
his  mortgage  as  against  such  title.  This  decree,  as  we 
understand  it,  has  not  disturbed  Almira  McGrew  in  any  of 
her  rights,  nor  has  it  deprived  Mclntire  of  any  right  or  in- 
terest which  he  may  have  claimed  through  Mrs.  McGrew. 
Under  such  circumstances  the  objection  to  the  decree  is  not 
well  taken. 

The  mortgage  in  this  case  contained  a  provision  that  in 
case  of  foreclosure  two  per  cent  on  the  amount  found  due  on 
the  mortgage  indebtedness  should  be  allowed,  and  included 
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in  the  decree,  as  a  solicitor's  fee.  The  court  allowed  this 
amount  in  the  decree  of  foreclosure,  and  it  is  said  that  the 
decree  in  this  regard  is  erroneous.  This  case  can  not  be  dis- 
tinguished from  Claivson  v.  Munson,  55  111.  395,  where  a 
similar  question  arose,  and  the  court  held  that  a  judgment 
for  an  attorney's  fee,  under  a  mortgage  like  the  one  under 
consideration,  was  proper. 

Some  other  questions  of  a  minor  character  have  been 
raised,  but  it  will  not  be  necessary  to  consume  time  in  their 
discussion.  We  have  given  the  record  a  careful  examina- 
tion, and  find  no  substantial  error. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  Devlin 

v. 

The  People  of  the  State  of.  Illinois. 

Filed  at  Ottawa  November  20,  1882. 

1.  New  trial—  upon  the  evidence — in  a  criminal  case.  In  a  criminal 
prosecution,  upon  the  question  of  the  identity  of  the  accused,  which  has 
been  determined  by  the  jury,  an  appellate  court  will  not  disturb  the  verdict 
except  for  the  most  satisfactory  reasons. 

2.  Instructions — stating  mere  abstract  propositions  of  law.  While 
the  giving  of  an  instruction  which  states  merely  abstract  propositions  of  law, 
may  not  in  all  cases  be  regarded  as  error,  it  is  not -error  to  refuse  such  an 
instruction. 

3.  Same — relating  to  the  testimony  of  particular  witnesses.  It  is  not 
allowable  in  an  instruction  to  call  the  attention  of  the  jury  to,  and  lay  par- 
ticular stress  upon,  the  testimony  of  certain  witnesses  concerning  facts 
about  which  the  evidence  is  contradictory. 

4.  Same — as  tending  to  discredit  some  of  the  witnesses.  Upon  the 
question  of  the  personal  identity  of  persons  on  trial  upon  a  criminal  charge, 
several  witnesses  testified.  The  trial  court  was  asked  to  instruct  the  jury 
that  they  were  "not  bound  to  believe  that  any  witness  or  witnesses  were  able 
to  identify  the  defendants  with  certainty,  because  they  may  have  sworn  posi- 
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tively  to  their  identity;  and  the  jury  should  not  so  believe  if  they  themselves 
were  satisfied,  from  the  circumstances  proved,  that  there  was  a  reasonable 
doubt  as  to  whether  any  witness  or  witnesses  were  able  to  and  did  identify 
the  defendants  as  the  guilty  persons."  It  was  held,  not  error  to  refuse  the 
instruction. 

5.  The  vice  of  the  instruction  was,  that,  in  effect,  the  jury  were  told  that 
if  they  should  believe  that  any  one  of  the  witnesses  who  testified  on  the 
subject  was  unable  to  identify  the  prisoners  as  the  guilty  parties,  they  should 
not  believe  any  of  the  other  witnesses  would  be  able  to  identify  them,  even 
though  such  other  witnesses  could  and  did  fix  such  identity  by  their  testi- 
mony. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

'  At  the  March  term,  A.  D.  1882,  of  the  Criminal  Court  of 
Cook  county,  John  Devlin  and  John  Yan  Liew  were  jointly 
indicted  for  an  attempt  to  rob  Edward  Dougherty  of  articles 
of  personal  property  it  is  alleged  he  had  on  his  person.  On 
the  trial,  Devlin  was  found  guilty  in  manner  and  form  as 
charged,  and  his  punishment  fixed  at  five  years'  imprison- 
ment in  the  penitentiary.  Van  Liew,  who  was  tried  at  the 
same  term,  and  by  the  same  jury,  was  found  not  guilty. 
The  motion  made  by  Devlin  for  a  new  trial  was  overruled, 
and  the  court  pronounced  judgment  on  the  verdict. 

The  court  was  asked  to  give  the  following  instructions, 
among  others,  for  defendant : 

"10th.  The  jury  are  instructed  by  the  court,  that  the 
policy  of  the  law  is,  that  it  were  better  that  ninety  and  nine, 
or  any  indefinite  number,  of  guilty  persons  should  escape, 
than  that  one  innocent  man  should  be  convicted,  and  that 
mere  probabilities  are  not  sufficient  to  warrant  a  conviction ; 
nor  is  it  sufficient  to  authorize  a  conviction  that  a  greater 
weight  or  preponderance  of  evidence  supports  the  allegations 
of  the  indictment ;  nor  that,  upon  the  doctrine  of  chances, 
it  is  more  probable  that  the  defendants  are  guilty  than  that 
they  are  innocent.  Unless  the  jury  are  able  to  say,  from  all 
the  evidence,  that  every  material  allegation  of  the  indictment 
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is  proven  beyond   a  reasonable  doubt,  they  must   find  the 
defendants  not  guilty. 

"11th.  The  court  further  instructs  the  jury,  that  to  justify 
a  conviction  of  the  defendants  their  identity  must  be  proved 
beyond  all  reasonable  doubt,  and  the  jury  are  not  bound  to 
believe  that  any  witness  or  witnesses  were  able  to  identify  the 
defendants  with  certainty,  because  they  may  have  sworn  pos- 
itively to  their  identity ;  and  the  jury  should  not  so  believe  if 
they  themselves  are  satisfied,  from  the  circumstances  proved, 
that  there  is  a  reasonable  doubt  as  to  whether  any  witness  or 
witnesses  were  able  to  and  did  identify  the  defendants  as  the 
guilty  persons.  And  if  the  jury  have  such  reasonable  doubt, 
then  the  jury  should  give  the  defendants  the  benefit  of  such 
doubt,  and  find  the  defendants  not  guilty.  The  jury  have  no 
right  or  discretion  to  do  otherwise." 

The  refusal  of  the  court  to  give  these  instructions,  among 
other  causes  is  assigned  for  error.  The  case  comes  to  this 
court  on  a  writ  of  error  sued  out  by  Devlin. 

Messrs.  O'Brien  &  Shissler,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr.  Geo. 
C.  Ingham,  Assistant  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  errors  most  confidently  relied  upon  for  the  reversal  of 
the  judgment  against  Devlin  are,  first,  the  verdict  is  contrary 
to  the  law  and  the  evidence ;  and  second,  the  court  erred  in 
refusing  to  give  instructions  asked  by  defendant.  Neither 
position  taken  can  be  maintained.  The  evidence  contained 
in  the  record  has  been  examined  and  considered  with  care, 
and  without  entering  upon  any  analysis  of  the  same,  it  is 
sufficient  to  say  it  warrants  the  finding  of  the  jury.  What 
weight  or  credit  should  be  given  to  the  testimony  of  the  sev- 
eral witnesses,  was,  of  course,  for  the  jury  to  determine,  and 


1SS2.]  Devlin  v.  The  People.  507 

Opinion  of  the  Court. 

no  reason  is  perceived  for  any  dissatisfaction  with  the  con- 
clusion reached.  The  question  of  most  difficulty  in  the  case 
was  one  of  the  identification  of  the  accused,  and  that  was 
peculiarly  within  the  province  of  the  jury.  An  appellate 
court  will  not  disturb  the  verdict  of  a  jury  on  questions  of 
that  character,  except  for  the  most  satisfactory  reasons,  and 
it  may  be  said  confidently,  no  such  reasons  appear  in  the 
case  being  considered. 

Excluding  the  tenth  and  eleventh  instructions  of  the  series 
asked,  it  will  be  seen,  on  a  close  examination,  that  all  that 
is  contained  in  the  other  refused  instructions  proper  to  be 
given  to  the  jury,  was  contained  in  other  instructions  given, 
and  the  court  was  under  no  duty  to  give  the  same  thing 
a  second  time.  With  respect  to  the  tenth  instruction,  it 
will  be  noticed  it  contains,  at  most,  mere  abstract  principles 
of  law,  more  or  less  accurately  stated,  and,~as  this  court 
has  often  held,  it  was  not  error  to  refuse  such  an  instruction. 
If  given,  the  tendency  in  this  case  would  have  been  to  con- 
fuse and  perplex  the  minds  of  the  jury,  rather  than  illus- 
trate any  question  submitted  for  their  determination.  An 
instruction  exactly  like  this  one  seems  to  have  been  given  in 
Lyons  v.  The  People,  68  111.  271,  but  it  will  be  noted  it  was 
not  decided  it  was  proper,  or  that  it  would  have  been  error 
in  the  court  to  refuse  it.  All  that  was  decided  is,  that 
a  modification  of  the  instruction,  as  originally  asked,  was 
properly  made  by  the  court.  The  propriety  of  giving  such 
an  instruction  was  not  discussed  in  that  case — there  was  no 
necessity  for  any  such  discussion,  for  neither  the  People  nor 
defendants  could  claim  it  was  error  to  give  the  instruction. 
It  is  not  to  be  understood  that  a  case  might  not  arise  where 
it  would  be  proper  to  give  an  instruction  containing  some  of 
the  same  principles  contained  in  this  one.  All  that  is  now 
decided  is,  it  was  not  prejudicial  error  to  refuse  the  instruc- 
tion in  this  case.  Had  the  latter  clause  of  this  instruction 
been  disconnected  from  that  which  precedes  it,  it  might,  with 


508  Devlin  v.  The  People.  [Nov. 

Mr.  Justice  Dickey,  dissenting. 

great  propriety,  have  been  given  in  this  case,  but  as  framed, 
the  court  could  properly  refuse  it,  as  calculated  to  mislead, 
rather  than  enlighten  the  jury. 

It  will  be  readily  seen,  on  examination,  the  eleventh  in- 
struction asked  by  defendant,  and  refused  by  the  court,  is 
faulty  for  several  reasons.  It  calls  the  attention  of  the  jury 
to,  and  lays  particular  stress  on,  the  testimony  of  certain 
witnesses,  concerning  facts  about  which  the  evidence  is  con- 
tradictory. This  is  not  allowable.  But  a  more  fatal  objec- 
tion is,  it  does  not  state  a  correct  principle  of  law,  when  it 
is  said  the  jury  should  not  believe  any  witness  or  witnesses 
were  able  to  identify  the  accused,  if  "they  themselves  are 
satisfied,  from  the  circumstances  proved,  that  there  is  a  rea- 
sonable doubt  as  to  whether  any  witness  or  witnesses  were 
able  to  and  did  identify  the  defendants  as  the  guilty  persons." 
It  is  possible  the  jury  might  believe  one  witness  of  the  num- 
ber examined  was  not  able  to  identify  the  accused,  but  that 
others  could  and  did  identify  them,  and  yet  the  instruction 
states,  if  they  believe  "any  witness"  was  not  able  to  identify 
the  accused,  they  were  "not  bound  to  believe  any  witness  or 
witnesses  were  able  to  identify  defendants  with-  certainty. '; 
In  this  case  more  than  one  witness  was  examined,  and  tes- 
tified concerning  the  identity  of  the  accused,  and  the  instruc- 
tion does  not  state  the  law  accurately,  as  applicable  to  the 
facts  of  the  case.  The  vice  of  the  instruction  in  this  regard 
is  alone  sufficient  to  justify  the  refusal  of  the  court  to  give  it. 

No  error  affecting  prejudicially  the  merits  of  the  defence 

sought  to  be  made  by  the  accused  appearing  in  the  record, 

the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  The  instructions  refused  were,  in 
my  judgment,  an  announcement  of  correct  principles  of  law 
which  were  applicable  to  the  evidence  before  the  jury.  They 
contain  some  important  thoughts  not  distinctly  expressed  in 
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other  instructions.  The  language  of  the  instructions,  if  not 
sufficiently  perspicuous,  might,  with  propriety,  have  been 
modified.  On  the  evidence  the  identity  of  the  accused  was  a 
very  close  question,  and  the  finding  of  the  jury  ought  not  to 
be  sustained  unless  they  were  properly  instructed. 


Portia  Gage  et  al. 
v. 
Annie  M.  Eeid  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Partition — parties — persons  holding  adverse  titles.  Under  the 
statute  the  petitioners  for  the  partition  of  land  are  required  to  make  all  per- 
sons known  to  hold  an  interest  in,  or  who  claim  title  to,  the  premises,  parties 
to  the  proceeding.  The  jurisdiction  of  the  court  is  not  limited  to  the  line  or 
chain  of  title  under  which  a  part  or  even  the  whole  of  the  tenants  in  common 
claim.  The  statute  even  authorizes  the  removal  of  clouds  upon  the  titles 
involved  in  the  suit  for  partition. 

2.  Same — statement  in  bill  as  to  adverse  titles.  But  to  bring  such 
adverse  or  conflicting  titles  before  the  court,  the  bill  must  state,  if  known, 
their  nature,  and  pray  for  a  decree  in  reference  to  them.  If  the  nature,  of  the 
title  is  unknown,  that  fact  should  be  alleged,  and  the  holder  or  claimant  can 
be  made  a  defendant,  and  required  to  discover  the  extent  and  the  nature  of 
his  claim,  upon  which  the  bill  may  be  amended,  so  as  to  pray  for  the  desired 
relief  in  respect  to  it. 

3.  Same — relief  limited  to  case  made  by  the  bill.  "Where  a  bill  for  par- 
tition shows  that  certain  persons  made  parties  defendant,  have  or  claim  some 
interest  in  the  premises,  and  asks  to  have  their  claims  and  interests,  if  any, 
ascertained,  and  makes  no  other  statement  or  prayer  as  to  their  interests,  it 
is  error  to  declare  certain  tax  titles,  claimed  by  them,  to  be  irregular  and 
void,  and  decree  the  cancellation  of  their  tax  deeds,  and  perpetually  enjoin 
the  assertion  of  any  title  under  them.  A  complainant  can  only  have  such 
relief  as  he  shows  himself  entitled  to  by  his  bill  and  proofs. 

4.  Chancery — statement  in  bill  to  remove  cloud  on  title.  To  authorize 
the  court  to  set  aside  or  cancel  tax  deeds  for  land  as  a  cloud  on  the  complain- 
ant's title,  the  deeds  should  be  set  out  in  the  bill,  and  the  objections  to  their 
validity  alleged,  with  a  prayer  for  relief  against  them. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellants : 

A  court  of  equity  has  no  jurisdiction,  because  the  bill  seeks 
to  determine  the  legal  title  to  the  property,  as  to  which  com- 
plainants had  an  adequate  remedy  in  ejectment,  and  because 
a  court  of  equity,  on  a  bill  for  partition,  can  not  determine  the 
right  of  partition  between  tenants  in  common,  and  determine 
the  adverse  legal  title  to  the  whole  of  the  property  held  by 
one  professing  no  relationship  to  the  tenants  in  common, 
and  whose  title  is  derived  through  an  entirely  separate,  inde- 
pendent and  distinct  source. 

The  bill,  in  this  respect,  is  multifarious.  There  is  no  alle- 
gation in  the  bill  sufficient  to  warrant  the  decree  against 
appellant.  Garrick  v.  Chamberlain,  97  111.  620 ;  Gage  v. 
McLaughlin,  101  id.  155;  Hyde  v.  Heath,  75  id.  381. 

Mr.  James  E.  Mann,  and  Mr.  Josiah  H.  Bissell,  for  the 
appellees : 

The  primary  object  of  the  bill  was  a  partition,  and  in  con- 
nection therewith  to  clear  the  title  of  a  cloud.  Any  person 
having  an  interest  in  the  premises  was  a  proper  party.  Kev. 
Stat.  chap.  106,  sec.  6 ;  Henrichsen  v.  Hodgen,  67  111.  179 ; 
Gage  v.  Lightbicm,  93  id.  248.  As  appellants  were  not  in 
possession,  ejectment  would  not  lie. 

To  sustain  a  tax  deed  in  evidence,  a  valid  judgment  and 
precept  must  be  shown.  Gage  v.  Lightburn,  93  111.  24S 
Hinman  v.  Pope,  1  Gilm.  131 ;  Atkins  v.  Hinman,  2  id.  437 
Bailey  v.  Doolittle,  24  111.  577;  Dukes  v.  Rowley,  24  id.  210 
Holbrook  v.  Dickinson,  46  id.  285 ;  Blackwell  on  Tax  Titles 
9,  and  note. 

The  tax  deed  of  Gage  is  invalid,  for  non-compliance  with 
the  statute  as  to  the  service  of  notice.     Sec.  217,  Eev.  Stat; 
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Campbell  v.  McCahan,  41  111.  45 ;  Foster  v.  Illinski,  3  Bradw. 
345  ;   Gage  v.  Bailey,  100  111.  530.      ■ 

The  notice  served  on  the  occupants  was  defective.  It 
should  have  stated  in  whose  name  the  lot  was  taxed. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

Appellees,  as  widow  and  heirs  at  law  of  Joseph  J.  Eeid, 
deceased,  filed  this  bill  against  Thomas  Brennan,  Portia 
Gage,  Asahel  Gage,  and  others,  to  obtain  the  correction  of  a 
deed  from  Daniel  O'Hara,  deceased,  to  Sherwin  and  the  heirs 
at  law  of  Eeid,  and  to  have  a  certain  lot,  that  should  have 
been  named  in  the  deed,  partitioned  among  the  owners.  The 
bill  alleges  that  Eeid,  deceased,  and  Sherwin,  were  the 
owners  of  the  lot,  and  to  secure  indebtedness  they  owed 
O'Hara,  they  conveyed  it  to  him;  that  the  indebtedness 
having  been  paid,  and  Eeid  being  dead,  O'Hara  attempted  to 
convey  the  lot  to  Sherwin  and  the  legal  heirs  of  Eeid,  but  by 
mistake  other  and  different  property  was  described  in  the 
deed,  and  the  title  failed  to  pass  to  the  grantees  named  in 
the  deed.  The  bill  prays  that  the  error  in  the  deed  be  cor- 
rected, and  the  title  to  the  lot  be  vested  in  the  grantees,  and 
the  lot  be  partitioned  between  them  according  to  their  several 
interests,  as  should  be  found  by  the  court. 

The  bill  contains  this  allegation :     "Your  orators  further 

show  that  James  D.  Watson,  and  Watson,  his  wife, 

Portia  Gage,  of  Yineland,  New  Jersey,  Asahel  Gage,  of  Vine- 
land,  New  Jersey,  and  Catharine  Sherwin,  have  or  claim 
some  interest  in  said  premises ;  wherefore  your  orators  make 
them  defendants  hereto,  that  their  claims  and  interests,  if 
any,  may  be  ascertained  by  this  honorable  court. "  But  no 
other  or  further  mention  is  made  in  the  bill,  or  the  prayer,  of 
these  defendants,  or  their  title  or  interest  in  the  premises. 
Portia  and  Asahel  Gage  demurred  to  the  bill,  but  the  demurrer 
was  overruled.     They  answered,  setting  up  each  their  several 
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tax  deeds,  claimfng  title  in  fee  to  the  lot  in  controversy,  and 
that  they  had  expended  large  snms  in  paying  taxes  on  the  lot. 
On  a  hearing  the  court  granted  the  relief  sought  in  the  prayer 
of  the  bill.  The  decree  went  further,  and  found  the  tax 
deeds  set  up  by  Portia  and  Asahel  severally  in  their  answers, 
were  void,  and  declared  them  illegal,  irregular  and  void,  and 
declared  them  canceled  and  set  aside,  and  they  were  perpet- 
ually enjoined  from  asserting  any  right,  title  or  interest 
under  them.  From  this  decree  Asahel  and  Portia  Gage 
appeal,  and  assign  errors. 

It  is  insisted  that  in  a  bill  for  partition,  under  the  statute, 
no  title  can  be  examined  or  brought  into  the  case  but  that  in 
the  line  in  which  the  tenants  in  common  claim, — that  sepa- 
rate titles  derived  from  other  sources,  and  claimed  in  other 
chains  of  title,  can  not  be  brought  before  the  court  and 
investigated  in  such  a  proceeding.  The  5th  section  of  the 
Partition  act  requires  the  petition  to  set  forth  the  interests  of 
all  persons  interested  in  the  premises,  so  far  as  they  are 
known,  including  tenants  for  years,  for  life,  by  curtesy,  dower, 
and  all  persons  entitled  to  the  reversion,  remainder  or  inher- 
itance, and  of  every  person  who,  upon  any  contingency,  may 
be  or  become  entitled  to  any  beneficial  interest  in  the  prem- 
ises, so  far  as  known.  The  6th  section  provides,  that  every 
person  having  any  interest,  whether  in  possession  or  not,  and 
who  is  not  a  petitioner,  shall  be  made  a  defendant.  The 
language  of  these  sections  is  very  comprehensive,  and  its 
generally  accepted  import  would  include  all  known  titles, 
whatever  their  source  or  character. 

Again,  the  39th  section  is  very  broad,  and  confers  more 
comprehensive  jurisdiction  than  the  5th  and  6th  sections. 
It  provides,  that  "in  all  suits  for  the  partition  of  real  estate, 
whether  by  bill  in  chancery  or  by  petition,  under  this  act, 
the  court  may  investigate  and  determine  all  questions  of  con- 
flicting or  controverted  titles,  and  remove  clouds  upon  the 
titles  to  any  of   the   premises   sought   to   be   partitioned." 
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When  we  consider  that  this  provision  was  adopted  as  an 
amendment,  it  is  apparent  that  it  was  intended  to  enlarge 
the  scope  of  the  5th  and  6th  sections.  These  sections  fully 
covered  and  conferred  jurisdiction  to  find  the  ownership  and 
interest  of  the  parties  derived  from  the  same  source,  and  in 
the  same  chain  of  titles.  The  39th  section  must  therefore 
have  been  intended  to  enlarge  their  operation,  so  as  to 
embrace  all  known  claims  and  titles  to  the  premises  sought 
to  be  partitioned,  without  regard  to  their  source. 

The  statute  in  terms  embraces  all  conflicting  titles,  and 
every  kind  of  adverse  title  conflicts  with  all  other  titles.  It 
also  embraces  controverted  titles, — and  this  includes  all  dis- 
puted titles,  of  every  nature.  But  as  though  this  was  not 
sufficiently  specific  in  its  comprehensive  provisions,  it  author- 
izes the  removal  of  clouds  upon  the  titles  involved  in  the 
partition  suit.  We  are  unable,  from  the  language  of  the  act, 
to  limit  the  jurisdiction  of  the  court  to  the  line  or  chain  of 
title  under  which  a  part  or  even  the  whole  of  the  tenants  in 
common  claim,  but  must  hold  that  petitioners  must  make  all 
persons  known  to  hold  an  interest  in,  or  who  claim  title  to, 
the  premises,  parties  to  the  proceeding.  The  statute,  we 
think,  will  bear  no  other  construction. 

But  to  bring  such  title  before  the  court,  the  bill  must  state, 
if  known,  the  nature  of  "the  adverse  title,  and  pray  for  a 
decree  in  reference  to  it.  If  the  nature  of  the  title  is  un- 
known to  complainants,  that  fact  may  be  alleged,  and  the 
holder  or  claimant  can  be  made  a  defendant,  and  required  to 
discover  the  extent  and  the  nature  of  his  claim,  and  on  the 
discovery  the  bill  can  be  amended  so  as  to  pray  for  the 
desired  relief.  It  would  be  anomalous  to  find  titles  invalid, 
or  enjoin  their  assertion,  without  any  pleadings  or  allegations 
upon  which  to  base  the  relief.  It  would  be  an  innovation  on 
long,  well  established  and  familiar  practice.  It  has  been 
held,  in  cases  almost  without  number,  that  a  complainant 
can  only  have  such  relief  as  he  entitles  himself  to  by  the 
33—104  III. 
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allegations  of  his  bill,  supported  by  proof.  The  bill  in  this 
case  shows  no  kind  of  title  in  appellants,  nor  is  there  any 
charge  that  it  is  defective,  nor  is  there  any  prayer  that  it  be 
canceled,  and  appellants  be  enjoined  from  asserting  their 
titles.  The  titles  under  which  they  claimed  were  tax  deeds, 
and  were  on  record,  and  complainants  could,  by  turning  to 
the  public  records,  without  any  considerable  inconvenience, 
have  learned  their  source  and  nature,  or,  on  their  titles  being 
disclosed  in  their  answer,  they  should  have  amended  and  set 
them  out  in  their  bill,  and  alleged  objections  to  their  validity, 
and  prayed  for  relief  against  them.  This  they  failed  to  do, 
and  for  that  reason  the  bill  was  defective,  and  appellants' 
demurrer  should  have  been  sustained,  and  the  court  erred  in 
overruling  it,  and  it  was  error  to  grant  relief  not  asked  by 
the  bill. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


F.  S.  Murphy 

v. 
Matthias  Loos. 

Filed  at  Ottawa  November  20,  1882. 

Judicial  sale— insufficient  service  of  original  process— judgment  for 
mo-re  than  is  due — subsequent  bona  fide  purchasers — relief  in  favor  of 
the  debtor.  A  sued  B  upon  a  n6te  upon  which  payments  had  been  made, 
and  B,  when  served  with  process,- was  in  such  a  condition  of  mind  from 
intoxication  as  not  to  comprehend  the  nature  and  meaning  of  the  service.  A 
took  judgment  for  the  whole  amount  of  the  note,  allowing  no  credit  for  the 
payment,  sued  out  an  execution,  and  had  it  levied  on  a  lot  of  B,  and  became 
the  purchaser,  and  received  a  sheriff's  deed,  after  which  he  sold  the  lot  to  C 
and  D,  who  paid  him  a  part  of  the  price,  and  gave  him  their  notes,  secured 
by  mortgage,  for  the  balance.  C  and  D  were  bona  fide  purchasers,  without 
notice  of  the  equities  of  B.     B  knew  nothing  of  the  judgment  until  after  the 
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sale  to  C  and  D.  B  filed  his  bill  to  have  the  sale  set  aside,  or  if  C  and  D 
were  bona  fide  purchasers,  to  reach  the  purchase  money  paid  and  to  be  paid: 
Held,  that  the  proper  decree  was  to  confirm  the  title  in  C  and  D,  and  require 
A  to  surrender  to  B  the  notes  and  mortgage  for  the  unpaid  purchase  money, 
and  require  C  and  D  to  pay  the  same  to  B,  and  to  require  A  to  pay  B  the 
purchase  money  he  had  received,  less  the  amount  then  due  of  principal  and 
interest  unpaid  upon  the  note  of  B,  and  interest  upon  that  balance  from  the 
time  of  its  receipt. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Knox  county ;  the  Hon.  Arthur  A.  Smith,  Judge,   presiding. 

Messrs.  Willoughby  &  Dougherty,  for  the  appellant : 

The  complainant  not  being  so  drunk  at  the  time  of  service 
on  him  as  to  be  non  compos  mentis,  can  not  take  advantage 
of  his  own  wrong  in  getting  drunk  voluntarily.  Bates  v.  Ball 
et  al.  72  111.  119. 

Courts  of  equity  will  not  relieve  against  gross  negligence 
in  asserting  rights.  Walker  v.  Shreave  et  al.  87  111.  474; 
Hewitt  v.  Lucas,  42  id.  296  ;  Walker  v.  Kretzinger,  48  id.  502  ; 
Winchester  v.  Grosvenor,  48  id.  515 ;  Higgins  v.  Bullock,  73 
id.  205. 

The  return  of  the  officer  as  to  the  service  of  the  summons 
is  conclusive.  Freeman  on  Judgments,  sec.  132;  30  Cal. 
439  ;  Smith  v.  Smith,  22  Iowa,  516  ;  Cairo  and  St.  Louis  R.  R. 
Co.  v.  Holbrook,  92  111.  297. 

Nor  will  a  court  of  equity  undertake  to  question  the  cor- 
rectness of  a  judgment  at  law  for  irregularity.  Crafts  v.  Hall 
it  al.  3  Scam.  131 ;  3  Johns.  Ch.  275. 

Courts  will  not  relieve  after  an  unreasonable  delay.  O'Hal- 
loran  v.  Fitzgerald,  71  111.  53 ;  Lloyd  v.  Karnes,  45  id.  62. 

Messrs.  Lanphere  &  Brown,  for  the  appellee : 
Courts  of  equity,  in  a  proper  case,  will  set  aside  judgments 
obtained  by  fraud,  or  through  mistake  or  accident,  or  for 
want  of  jurisdiction  of  the  person  or  of  the  subject  matter. 


516  Murphy  v.  Loos.  [Nov. 

Opinion  of  the  Court. 

Earl  of  Oxford's  case,  13  Jac.  1,  1  Ch.  1 ;  Davis  v.  Fileston, 
6  How.  114 ;  Nelson  v.  Rockwell,  14  111.  375  ;  Truit  v.  Main- 
right,  4  Gilm.  418  ;  Heinrich  v.  DeZoya,  2  id.  385  ;  Propst  v. 
Meadows,  13  111.  157;  Vennum  v.  Davis,  35  id.  568;  M.  Ins. 
Co.  v.  Hodgson,  7  Cranch,  333  ;  Grimes  v.  Williams,  16  111.  47 ; 
Weaver  v.  Poyer,  70  id.  567. 

And  this  they  will  do,  even  though  the  record  shows  juris- 
diction of  both  the  person  and  the  subject  matter.  Nelson  v. 
Rockwell,  14  111.  375;  Owens  v.  Ransted,  22  id.  161;  Vennum 
v.  Davis,  35  id.  568;  Thompson  v.  Whitman,  18  Wall.  457; 
Miller  v.  £T«^,  40  111.  448 ;  Ward  v.  Dewey,  16  N.  Y.  422; 
D'Arcy  v.  Ketchum,  11  How.  165;  Webster  y.  Reed,  11  id. 
437;  Harris  v.  Hardman,  14  id.  334;  Borden  v.  Fitch,  15 
Johns.  141;  Starbuck  v.  Murry,  5  Wend.  156;  Christmass  v. 
Russell,  5  Wall.  290 ;  Moulin  v.  Insurance  Co.  4  Zabr.  222  ; 
Price  v.  TFard,  1  Dutch.  225 ;  Mac^z/  v.  Gordon,  34  N.  J. 
286;  Pcoj9^  v.  Dawell,  25  Mich.  247;  L?/o?z  v.  L?/o/z,  2  Gray, 
367;  C/iase  v.  C/^.sc,  6  id.  157;  #mi£/a  v.  Smith,  13  id.  209; 
Shannon  v.  Shannon,  4c  Allen,  134;  Leith  v.  Leith,  39  N.  H. 
20 ;  Difeo?z  v.  Ditson,  4  E.  I.  87 ;  Thompson  v.  Stoe,  28  Ala. 
12;  Parish  v.  Parish,  32  Ga.  653;  Hoffman  v.  Hoffman,  46 
N.  Y.  30;    Pearce  v.  Olney,  20  Conn.  541. 

Flynn  and  Merrick  had  sufficient  notice  to  put  them  upon 
inquiry.  Henneberry  v.  Morse,  56  111.  394;  Harper  v.  Ely,  56 
id.  179 ;  Bank  v.  Godfrey,  23  id.  531 ;  Franze  v.  Orto,  75 
id.  100. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  in  chancery,  brought  in  the  circuit  court  of 
Knox  county,  in  1879,  by  Matthias  Loos,  seeking  to  set  aside 
a  sheriff's  deed  made  in  May,  1877,  conveying  to  Murphy  a 
lot  in  Galesburg,  sold  on  execution  January  31,  1876,  as  the 
property  of  complainant,  for  the  sum  of  $205.28,  and  also 
seeking  to  set  aside  the  judgment  under  which  the  sale  was 
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made ;  seeking  also  to  set  aside  a  deed  made  by  Murphy 
February  13,  1879,  conveying  the  same  property  to  Flynn 
and  Merrick,  charging  that  Flynn  and  Merrick  were  not  bona 
fide  purchasers,  but  asking  that  if  it  should  turn  out  that 
they  bought  bona  fide,  complainant  should  have  the  unpaid 
part  of  the  purchase  money  paid  to  him,  and  that  Murphy 
should  account  to  him  for  his  losses  by  reason  of  the  pro- 
ceedings under  the  judgment.  On  hearing,  the  court  (being 
advised  by  the  verdict  of  a  jury  upon  issues  formed  for  that 
purpose)  found  that  at  the  time  of  the  service  of  the  sum: 
mons,  in  the  suit  in  which  the  judgment  in  question  was 
rendered,  the  condition  of  the  mind  of  Loos  was  not  such  "as 
to  enable  him  to  understand  the  nature  and  meaning  of  the 
service ; "  that  the  service  of  that  process  was  procured  by 
the  fraud  of  F.  S.  Murphy;  that  the  judgment  itself  was 
procured  by  Murphy  through  fraud,  and  that  the  note  on 
which  the  judgment  was  rendered  had,  prior  to  that  time, 
been  put  in  judgment  by  Murphy.  The  court  also  found  that 
Flynn  and  Merrick  were  bona  fide  purchasers.  The  decree 
confirmed  the  title  to  the  lot  in  Flynn  and  Merrick,  and 
required  Murphy  to  surrender  to  the  clerk  of  the  court  two 
notes  of  Flynn  and  Merrick,  given  to  him  as  part  of  the  pur- 
chase price  of  the  lot,  and  secured  by  mortgage,  and  that 
Flynn  and  Merrick  should  pay  the  same  to  complainant,  and 
by  the  decree  Murphy  was  required  to  pay  to  complainant 
$285.75,  and  the  costs  of  suit.  This  decree  was  affirmed  in 
the  Appellate  Court,  and  Murphy  appeals  to  this  court. 
Afterwards  Loos  brought  a  writ  of  error  to  the  circuit  court, 
making  Murphy,  and  also  Flynn  and  Merrick,  defendants  in 
error.     These  two  cases  are  now  considered  together. 

Flynn  and  Merrick  are  content,  and  insist  that  the  decree 
as  to  them  shall  be  affirmed.  Murphy  insists  that  the  decree 
is  all  wrong,  and  should  be  reversed.  Loos  insists  that  the 
findings  against  Murphy  are  right,  and  that  Flynn  and  Mer- 
rick are  not  bona  fide  purchasers,  and  claims  that  the  title  to 
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the  lot  should  be  unconditionally  restored  to  him,  otherwise 
that  the  present  decree  shall  be  affirmed. 

We  have  carefully  examined  the  proofs,  and  find  the  testi- 
mony as  to  the  condition  of  mind  of  complainant  at  the  time 
of  the  service  is  very  contradictory,  and  after  a  full  review  of 
the  same  we  think  the  finding  of  the  court  in  that  regard  is 
sufficiently  sustained  by  the  proofs,  and  ought  not  to  be 
disturbed. 

As  to  the  findings  that  the  service  of  process  and  the  entry 
of  the  judgment  were  procured  through  fraud  on  the  part  of 
Murphy,  we  do  not  find  any  proof  tending  to  establish  one 
single  fraudulent  act  on  the  part  of  Murphy.  The  finding, 
that  the  note  was  already  merged  in  a  judgment,  as  against 
Matthias  Loos,  is  conceded  to  be  true.  It  is  shown  that 
Loos  was  drunk  when  he  was  served,  and  so  drunk  as  not  to 
comprehend  what  was  the  nature  and  effect  of  the  service, 
and  while  it  does  not  appear  that  Murphy  acted  with  any 
wrongful  or  fraudulent  intent  in  sending  the  constable  to 
make  the  service,  still  it  does  appear  that  he  knew  that  Loos 
had  been  drinking  freely,  and  he  acted  improvidently  and 
negligently,  under  the  circumstances,  in  not  inquiring  into  the 
real  condition  of  Loos,  and  in  founding  his  judgment  and 
sale,  and  subsequent  proceedings,  upon  the  service,  without 
further  inquiry.  It  is  apparent  that  Loos  lived  in  actual 
ignorance  of  the  judgment  and  of  all  subsequent  proceedings, 
until  after  the  sale  to  Flynn  and  Merrick. 

Under  all  the  circumstances,  which  are  very  peculiar,  the 
interests  of  Loos  ought  to  be  protected,  so  far  as  they  can  be 
without  doing  injustice  to  others.  By  the  accident  of  the 
actual  ignorance  of  Loos,  and  partly  through  the  improvi- 
dence of  Murphy,  Loos  has  lost  his  title  to  his  lot.  Murphy 
ought  not  in  good  conscience  seek  to  profit  by  the  transac- 
tion, but  he  should  be  made  whole,  for  the  misfortune  of  the 
accident  should  be  borne  by  Loos.  The  note  on  which  the 
judgment  was  rendered  had  been  partially  paid  at  the  time 
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of  the  judgment,  and  Murphy  took  judgment  for  more  than 
was  due.  There  was  then  unpaid  upon  the  debt  represented 
by  the  note  only  about  $100.  Murphy,  in  our  judgment, 
ought  ;to  be  required  to  surrender  the  whole  of  the  purchase 
money  received  from  Flynn,  except  so  much  as  would  pay  to 
him  the  balance  due  on  the  debt  represented  by  that  note ; 
and  this,  at  the  time  he  received  $250  from  Flynn  and  Mer- 
rick, was  about  the  sum  of  $125.  He  had  expended  some 
money  in  costs,  but  by  reason  of  the  heedlessness  and  irreg- 
ularity of  his  proceedings  he  ought  to  suffer  that  loss. 

The  decree  of  the  circuit  court  is,  in  our  judgment,  right 
in  all  respects  except  in  the  amount  of  money  Murphy  is 
required  to  pay  to  Loos,  and  except  as  to  the  costs.  Murphy 
ought  to  have  been  required  to  turn  over,  for  the  benefit  of 
Loos,  the  unpaid  notes  and  mortgage  of  Flynn  and  Merrick, 
and  to  pay  to  Loos  the  amount  of  money  actually  received 
from  Flynn  and  Merrick,  less  the  amount  then  due  (interest 
and  principal)  and  unpaid  upon  the  debt  originally  repre- 
sented by  the  note  on  which  the  judgment  was  founded,  and 
interest  upon  that  balance  from  the  time  of  its  receipt  by 
Murphy.  The  writ  of  error  by  Loos  is  therefore  ordered  to 
be  dismissed  at  his  costs,  and  the  judgment  of  the  Appellate 
Court  affirming  the  decree  of  the  circuit  court  is  reversed 
upon  the  appeal  of  Murphy,  and  the  cause  remanded  to  the 
Appellate  Court,  that  the  decree  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direction  to  enter  a  decree 

as  above  indicated. 

Decree  reversed. 
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Thomas  B.  Murphy 

v. 

Henry  Eiemenschneider  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Boundaey — actual  location  of  lots  controls.  Where  the  frontage  of 
the  two  corner  lots  of  a  block  is  not  given  on  the  plat  thereof,  and  a  ques- 
tion arises  as  to  the  size  of  one  of  the  corner  lots,  as  affecting  boundary  lines 
between  the  lots,  the  location  of  the  lots  as  actually  staked  must  control, 
and  the  stakes  between  the  lots,  if  clearly  established,  will  settle  the  corners 
and  boundaries  of  the  lots. 

2.  Ejectment — effect  of  stipulation  as  to  ownership  of  lots.  In  an 
action  of  ejectment  for  lots  1  and  2  in  a  certain  block,  the  real  object 
being  to  settle  the  boundary  between  these  two  lots  and  two  adjoining  lots 
occupied  by  the  defendants,  a  stipulation  was  entered  into  that  the  plaintiff 
was  the  owner  in  fee,  and  entitled  to  the  possession  of  lots  1  and  2,  and  that 
the  defendants  were  the  owners  in  fee,  and  entitled  to  the  possession  of  the 
adjoining  lots,  3  and  4.  The  plaintiff  contended,  that  as  the  defendants  had 
not  denied  their  possession  of  the  first  named  lots  by  plea  verified  by  affi- 
davit, he  was  entitled  to  a  judgment:  Held,  that  the  stipulation  must  be 
regarded  as  constituting  the  issue  to  be  tried,  which  was,  whether  defend- 
ants were  in  possession  of  any  part  of  lot  2,  and  that  according  as  that 
issue  might  be  found  there  should  be  judgment. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Edward  Koby,  for  the  appellant : 

The  defendants  having  failed  to  deny  their  possession  as 
to  one  of  the  lots,  by  plea  verified,  and  the  plaintiff  having 
shown  title,  under  the  statute  was  entitled  to  recover.  Kev. 
Stat.  ch.  45,  sees.  22,  23. 

When  the  number  of  the'  lot  on  a  plan  referred  to  in  the 
deed  is  the  only  description  of  the  land  conveyed,  the  courses, 
distances,  and  other  particulars  in  such  plan  are  to  have  the 
same  effect  as  if  recited  in  the  deed.  Parker  v.  Bennett,  11 
Allen,  393  ;  Birmingham  v.  Anderson,  48  Pa.  St.  253  ;  Spiller 
v.  Scribner,  36  Vt.  247 ;  Proprietors  v.  Tiffany,  1  Greenlf.  219  ; 
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Thomas  v.  Patten,  (1  Shep.)  13  Maine,  329;  Hunt  v.  Rowley, 
87  111.  497 ;  Davis  v.  Ramsford,  17  Mass.  207 ;  Lunt  v.  Hol- 
land, 14  id.  149 ;  Morgan  v.  Moore,  3  Gray,  319  ;  Farnsworth 
v.  Taylor,  9  id.  162 ;  Murdoch  v.  Chapman,  9  id.  156 ;  Rogers 
v.  Parker,  9  id.  445  ;  i^erm  v.  Coover,  10  Cal.  622  ;  Shirr  as  v. 
6Tai(/,  7  Cranch,  48.  These  descriptions  clearly  govern  in 
this  case.     Hiner  v.  The  People,  34  111.  304. 

Wolcott's  and  Greeley's  plats  and  surveys,  made  in  March, 
1882,  from  the  stakes  driven  in  the  plowed  ground  some 
time  after  the  place  of  the  original  stakes  had  been  oblit- 
erated, are  not  evidence  upon  the  size,  abuttals  and  calls  of 
lots  1,  2,  3  and  4,  of  Honore's  subdivision,  made,  platted, 
measured  and  staked  in  1858.  Proprietors  v.  Tiffany,  1 
Greenlf.  219;  Thomas  v.  Patten,  (1  Shep.)  13  Maine,  329; 
Lull  v.  Chicago,  68  111.  521. 

Their  stakes  and  plat  do  not  answer  the  calls  of  the  plat 
in  either  abstract,  therefore  they  must  be  rejected.  Cobum 
v.  Coxeter,  51  N.  H.  161. 

Where  the  plan  delineates  streets  and  alleys  as  calls  and 
abuttals,  and  boundaries  of  a  numbered  lot,  they  will  have 
that  effect.  Farnsworth  v.  Taylor,  9  Gray,  162;  Livingston 
v.  The  Mayor,  8  Wend.  98 ;  Birmingham  v.  Anderson,  48  Pa. 
253 ;  Morgan  v.  Moore,  3  Gray,  321 ;  Murdoch  v.  Chapman,  9 
id.  156  ;  Rodgers  v.  Parker,  9  id.  445  ;  Alton  v.  Illinois  Trans- 
portation  Co.  12  111.  38;  Rockwells.  Baldwin,  53  id.  22;  Park 
v.  Pratt,  38  Vt.  552;  2  Washburn  on  Eeal  Prop.  *631,  *636, 
(4th  ed.)  403,  424 ;  Jacksonville  v.  Jerseyville  Ry.  Co.  67  111. 
543 ;  Canal  Trustees  v.  Havens,  11  id.  556 ;  Bowman  v.  Wet- 
tig,  39  id.  421. 

Mr.  Francis  Lackner,  for  the  appellees : 

In  the  description  of  land,  known  and  fixed  monuments 
control  courses  and  distances.     4  Kent,  466. 

Quantity,  in  the  description  of  land,  is  never  allowed  to 
control  courses,  distances,  monuments,  or  natural  land  marks, 
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such  as  creeks,  rivers,  ponds  or  lakes.     Bishop  v.  Morgan,  82 
111.  353.      ' 

The  survey,  as  it  was  actually  made,  is  the  thing,  and  the 
field  notes  are  designed  to  describe  and  represent  it,  and  a 
misdescription  of  the  actual  survey  can  not  alter  or  change 
the  survey  itself.  Hiner  v.  People,  34  111.  304 ;  Sawyer  v. 
Cox,  63  id.  136 ;  Miller  v.  Beeler,  25  id.  168. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  by  Murphy,  the  plaintiff, 
brought  on  July  25,  1873,  to  recover  from  the  defendants 
possession  of  lots  1  and  2,  in  block  1,  of  Honore's  re-subdi- 
vision of  certain  blocks  of  Tiernan's  subdivision  of  part  of 
section  18,  town  39,  range  14,  in  the  city  of  Chicago.  The 
court  below,  upon  trial  without  a  jury,  found  for  the  defend- 
ants, and  rendered  judgment  accordingly,  from  which  the 
plaintiff  appealed. 

The  controversy  in  the  case  is  as  to  the  boundary  line 
between  two  adjoining  lots.  The  block  in  question  is  tri- 
angular in  shape,  and  is  bounded  on  the  east  side  by  Eobey 
street,  on  the  south  side  by  Polk  street,  and  on  the  north- 
west, or  hypothenuse  side,  by  Ogden  .avenue.  The  Ogden 
avenue  front  is  divided  into  twenty-two  lots.  The  two  corner 
lots,  numbered  1  and  22,  respectively,  have  no  dimensions 
marked  on  the  map,  and  the  interior  lots,  numbered  from  2 
to  21  inclusive,  have  each  24  feet  front,  as  marked  on  the 
map.  In  1858,  Tiernan,  the  owner,  made  a  subdivision,  by 
which  this  block,  thus  bounded,  became  block  1  of  Tiernan's 
subdivision.  By  this  plat  the  block  was  not  subdivided  into 
lots.  Afterwards,  Honore,  a  subsequent  owner,  made  a  sub- 
division into  lots,  and  the  lots  in  question  then  became 
a  part  of  Honore's  re- subdivision  of  block  1  of  Tiernan's 
subdivision.  Thereafter,  the  defendants  became  the  owners 
of  lots  3  and  4,  and  went  into  possession  thereof.  Plaintiff 
having  purchased  lots  1  and  2,  which  are  still  vacant,  claims 
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that  his  lot  1  has  a  frontage  of  100  feet  on  Ogden  avenue, 
and  his  lot  2  a  frontage  of  24  feet, — that  consequently  he  is 
entitled  to  124  feet  on  Ogden  avenue.  On  the  other  hand, 
defendants  claim  that  the  frontage  of  lot  1  on  Ogden  avenue 
is  hut  55  feet,  and  that  plaintiff  therefore  has  but  79  feet 
front  on  that  street, — that  their  occupancy  commencing  79 
feet  from  the  corner,  they  therefore  do  not  encroach  on  lot  1 
or  2. 

The  recorded  plat  of  Honore's  re-subdivision  was  burned 
in  the  fire  of  1871,  and  the  original  plat  could  not  be  pro- 
duced, and  plaintiff  introduced  in  evidence  an  abstract  of 
title  which  showed  a  plat  of  this  re-subdivision,  whereby 
the  plat  appeared  to  have  been  recorded  May  21,  1858.  It 
shows  lot  1  bounded  on  Eobey  street  and  on  Ogden  avenue. 
There  are  no  dimensions  put  upon  lot  1.  Lot  2  shows  24 
feet  front  on  Ogden  avenue,  that  its  lines  form  right  angles 
with  that  avenue,  and  that  it  is  bounded  in  the  rear  in  part 
upon  Eobey  street,  and  in  part  upon  the  alley  running 
through  the  block.  Plaintiff  testifies  that  he  bought  his 
lots  in  1868;  that  he  visited  the  premises;  that  there  were 
then  no  enclosures  on  the  block ;  that  the  lots  were  staked 
out ;  that  there  was  one  stake  on  the  north  point  of  the  lot, 
at  the  intersection  of  Ogden  avenue  and  Eobey  street ;  that 
the  next  stake  on  Ogden  avenue,  on  the  line  running  south- 
west, was  just  100  feet  south-west  of  that  on  the  point ;  that 
the  next  stake  was  24  feet  from  the  last,  and  was  124  feet 
from  the  stake  on  the  point ;  that  there  was  no  other  stake 
between  that  on  the  point  and  the  one  100  feet  from  it. 
The  surveyor  who  laid  out  the  re-subdivision  swears  that  he 
drove  stakes  at  the  corners  of  each  lot.  The  plaintiff,  as 
also  the  surveyor,  McDermott,  testifies  that  all  the  stakes  on 
the  block,  except  that  standing  on  the  north  point  of  lot  1, 
were  plowed  up  in  1872,  and  afterwards,  in  1872,  new  stakes 
were  driven  about  the  block.  There  is  no  evidence  in  the 
case  of  the  particular  location  of  the  original  stakes  upon 
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these  lots,  except  that  of  plaintiff.  McDermott  testified  that 
he  had  applied  the  scale  to  the  plat  in  the  abstract,  and 
found  the  front  of  lot  1,  on  Ogden  avenue,  to  be  100  feet  by 
the  scale.  This  was  substantially  the  case  made  by  plaintiff. 
Defendants  introduced  in  evidence  another  abstract  of  title, 
which  also  shows  a  plat  of  this  re-subdivision.  This  plat 
appears  to  agree  essentially  with  the  one  shown  by  plaintiff's 
abstract,  except  as  to  the  rear  abuttal  of  lot  2, — in  plaintiff's 
abstract  it  appearing  to  be  in  part  on  the  alley  and  in  part 
on  Eobey  street,  whereas  by  defendants'  abstract  the  rear 
abuttal  is  wholly  upon  Eobey  street,  the  south  line  of  the  lot 
striking  Kobey  street  some  distance  north  from  the  corner  of 
the  alley. 

There  is  evidence  upon  the  subject  of  the  comparative 
accuracy  of  these  two  plats,  which  we  will  not  enter  into, 
but  say  that  we  think  it  shows  the  plat  of  plaintiff  to  be 
entitled  to  the  superior  credit. 

But  for  all  the  evidence  tending  to  show  lot  1  to  be  100 
feet  on  Ogden  avenue,  there  seems  to  be  an  insurmountable 
difficulty  in  the  way  of  the  admitting  that  extent  on  Ogden 
avenue.  If  that  be  allowed,  where  will  lot  22,  at  the  south- 
west corner,  be  placed?  This  lot  appears  on  all  the  maps 
as  of  a  size  at  least  equal  to  that  of  lot  1,  while  the  surveyors 
on  the  side  of  defendant  make  it  a  little  larger.  But  the 
consequence  of  allowing  lot  1  100  feet,  instead  of  55,  would 
be  to  crowd  all  the  lots  south  of  it  45  feet  further  south,  and 
lot  22,  the  last  lot,  would  be  thrown  into  Polk  street.  There 
is  no  question  that  the  interior  lots  are  entitled  to  24  feet 
each,  as  marked  on  the  plats.  The  block,  by  actual  meas- 
urement, has  597.5  feet;  thus  the  twenty  interior  lots  con- 
sume 480  feet  of  the  entire  frontage,-  leaving  but  117.5  feet 
to  be  distributed  between  the  two  corner  lots,  1  and  22,  which 
have  no  dimensions  given  on  the  map.  The  theory  of  plain- 
tiff is,  that  lot  22  ought  to  be  where  Polk  street  is  now, — that 
that  street  is  too  far  north  by  33.07  feet.     This  is  founded 


18S2.]  Murphy  v.  Eiemenschneider  et  al.  525 

Opinion  of  the  Court. 

upon  the  testimony  of  McDermott  that  Polk  street,  as  now 
occupied,  is  33.07  feet  north  of  where  it  was  as  laid  out  by 
the  common  council,  and  as  shown  by  original  stakes.  But 
this  theory  does  not  fully  meet  the  difficulty,  for  if  lot  1  is 
entitled  to  100  feet,  lot  22  is  entitled  to  at  least  as  much  ; 
and  even  if  Polk  street  be  moved  33  feet  further  south,  where 
is  the  additional  land  to  come  from  to  satisfy  lot  22  ? 

In  answer  to  this  testimony  of  McDermott,  Greeley  testifies 
that  he  laid  out  and  staked  Polk  street  in  1855,  under  the 
ordinance  of  the  city,  for  that  purpose,  of  April  9,  1855; 
that  it  was  thrown  up  and  graded  exactly  where  staked,  he 
being  the  city  surveyor  at  the  time,  and  that  it  is  now  where 
it  then  was,  and  has  not  been  moved  either  north  or  south. 
Walcott,  a  city  surveyor,  then  testifies  that  he  assisted  in 
staking  out  Polk  street  in  1855,  and  that  the  street  is  located 
now  where  it  was  then  laid  out  on  the  ground,  and  that  its 
location  has  never  been  changed. 

Further,  the  order  of  the  city  council,  by  the  ordinance  of 
April  9,  1855,  was  to  extend  Polk  street  in  a  straight  line, 
from  Ashland  avenue,  which  is  east  of  Ogden  avenue,  to 
Western  avenue,  which  is  west  of  Ogden  avenue.  The  street 
was  so  extended  on  a  straight  line,  and  now  forms  a  straight 
line  from  Western  avenue  east  to  Lake  Michigan.  Had  it 
been  laid  out  33  feet  further  south,  where  McDermott  claims 
it  should  have  been,  it  would  not  be  one  unbroken  straight  line. 

Greeley  testifies  that  he,  in  May,  1858,  laid  out  and  plat- 
ted Tiernan's  subdivision,  and  that  in  making  the  platted 
subdivision  he  had  reference  to  Polk  street  as  it  was  then, 
and  is  now,  laid  out  on  the  ground ;  and  this  subdivision,  the 
original  plat  of  which  is  in  evidence,  gives  block  1,  on  its 
north-west,  a  length  of  594.6  feet  between  the  actual  location 
of  Polk  street  and  Eobey  street.  His  recent  measurement 
makes  the  length  597.5  feet,  but  he  says  this  discrepancy  is 
easily  accounted  for  by  the  difference  of  the  instruments  then 
and  now  in  use. 
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It  is  said  that  Tiernan  sold  to  Honore,  and  Honore  aban- 
doned Tiernan's,  and  made  a  subdivision  of  his  own,  and 
that  to  determine  the. calls  of  lots  1  and  2  in  Honore 's  sub- 
division, we  have  nothing  to  do  with  Tiernan's  plat,  but  with 
Honore's.  But  we  understand  Honore's  re-subdivision  to  be 
but  a  subdivision  into  lots  of  Tiernan's  block  1,  and  that  for 
the  ascertainment  of  the  location  of  that  block,  recurrence 
must  be  had  to  the  plat  of  Tiernan's  subdivision.  Of  course, 
as  plaintiff's  counsel  insists,  the  lots,  as  actually  staked  out 
in  making  Honore's  re-subdivision,  should  control,  and  if  the 
original  stakes  were  indeed  set,  as  plaintiff  testifies  he  found 
them,  100  and  124  feet,  respectively,  from  the  north-east 
point,  that  would  settle  the  controversy  in  plaintiff's  favor. 
But  that  the  original  stakes  were  so  placed  would  be  so 
inconsistent  and  irreconcilable  with  t*he  map,  that  we  can 
not  accept  it  as  a  fact  established  by  the  proof,  that  such 
was  the  location  of  the  original  stakes.  This  would  not  only 
be  contrary  to  the  map  as  lots  1  and  22  appear  upon  it,  but, 
as  before  observed,  would  leave  but  17.5  feet  for  the  width  of 
lot  22,  and  we  well  enough  know  that  the  lot  could  not  have 
been  laid  out  with  only  that  width. 

The  surveyors,  Greeley  and  Wolcott, ,  testified  that  they, 
one  in  1881,  and  the  other  in  March,  1882,  made  surveys  of 
block  1  of  Honore's  re-subdivision ;  that  one  found  lot  1  to 
have  55  feet  front,  and  the  other  found  it  to  have  54.8  feet 
front,  on  Ogden  avenue ;  that  lot  22  had  62J  feet  on  that 
avenue,  and  each  lot  between  1  and  22  had  24  feet  front  on 
that  avenue ;  that  they  found  no  stakes  along  Ogden  avenue 
from  the  north-east  point  until  they  came  to  lot  15,  and 
found  the  stakes  (apparently  old  stakes)  all  along  from  lot  15 
to  lot  22 ;  that  all  the  lots  between  1  and  22  were  occupied, 
and  on  nearly  all  of  them  houses  built,  each  occupant  having 
24  feet  of  ground,  corresponding  with  the  stakes  above  men- 
tioned, so  far  as  stakes  were  found,  and  with  their  plats, 
which  they  made  and  produced.     In  view  of  all  the  circum- 
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stances,  we  think  it  quite  as  probable  that  the  lots  were 
originally  staked  out  in  accordance  with  these  surveys,  as 
that  the  original  location  of  the  stakes  of  lots  1  and  2  was 
at  the  places  where  plaintiff  testifies  he  found  them. 

The  parties  entered  into  this  stipulation  in  open  court : 
that  plaintiff  was  the  owner  in  fee  simple,  and  entitled  to 
the  possession,  of  lots  1  and  2,  and  that  defendants  were  the 
owners  in  fee  simple,  and  entitled  to  the  possession,  of  lots 
3  and  4,  so  that  plaintiff  claims  only  lots  1  and  2,  and  the 
defendants  claim  only  lots  3  and  4,  the  matter  at  issue  being 
only  the  location  of  the  boundary  between  said  lots  2  and  3. 
Plaintiff's  counsel  makes  this  point:  That  as  defendants 
admit  plaintiff's  title  and  right  to  possession  of  lots  1  and  2, 
and  have  not  denied  by  special  plea,  verified  by  affidavit, 
their  possession,  as  required  by  section  22  of  the  Ejectment 
act,  the  plaintiff  is,  in  any  event,  entitled  to  judgment,  and 
that  for  that  reason  the  judgment  must  be  reversed.  In  that 
view,  plaintiff  was  entitled  to  judgment  on  the  stipulation, 
and  the  trial  was  a  futile  proceeding.  But  that  was  not  the 
meaning.  It  must  be  regarded  that  this  stipulation  consti- 
tuted the  issue  which  was  to  be  tried,  and  that  that  was, 
substantially,  whether  defendants  were  in  possession  of  any 
part  of  lot  2,  and  that  according  as  that  issue  might  be  found 
there  should  be  judgment. 

We  can  not  say  that  the  finding  of  the  court  below  for  the 
defendants  was  not  sustained  by  the  evidence,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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Michael  Murphy 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1882. 

1.  Criminal  law — larceny — what  constitutes.  If  the  owner  of  goods 
alleged  to  have  been  stolen  parts  with  both  the  possession  and  the  title  to  the 
goods  to  the  alleged  thief,  then  neither  the  taking  nor  the  conversion  is 
felonious.     It  can  but  amount  to  a  fraud. 

2.  If,  however,  the  owner  parts  with  the  possession  voluntarily,  but  does 
not  part  with  the  title,  expecting  and  intending  that  the  same  thing  shall  be 
returned  to  him,  or  that  it  shall  be  disposed  of  on  his  account,  or  in  a  par- 
ticular way,  as-  directed  or  agreed  upon,  for  his  benefit,  then  the  goods  may  be 
feloniously  converted  by  the  bailee,  so  as  to  relate  back  and  make  the  taking 
and  conversion  a  larceny. 

3.  Same — in  the  particular  case.  On  the  trial  of  a  person  on  an  indict- 
ment for  larceny,  the  facts,  as  shown  by  the  prosecution,  were,  that  one  C. 
entered  a  place  of  business  kept  by  one  F.,  to  make  a  purchase,  and  procured 
the  article  desired.  The  buyer,  not  having  the  exact  amount  of  money  with 
which  to  pay  for  the  article  purchased,  handed  the  proprietor  a  twenty  dollar 
gold  coin  for  the  purpose  of  making  "change."  The  proprietor,  on  looking 
over  his  money  on  hand,  said  he  could  not  "change"  it,  and  thereupon  pushed 
the  coin  towards  the  accused,  who  was  standing  near,  and  requested  him  to 
go  and  get*  the  coin  "changed."  The  accused  took  the  coin,  left  the  room, 
and  never  returned  or  accounted  for  the  coin.  It  was  held,  these  facts  made 
a  case  under  the  indictment. 

4.  Same— variance — by  whom  the  coin  was  delivered.  It  was  charged 
in  the  indictment  that  the  coin  was  delivered  to  the  accused  by  C,  the  buyer, 
while  the  proof  showed  it  was  delivered  by  F.,  the  proprietor,  to  whom  it 
had  been  handed  by  C,  for  the  purpose  of  making  "change,"  and  in  this  it 
was  alleged  there  was  a  variance.  But  it  was  held,  that  as  to  the  act  of 
delivery,  F.,  the  proprietor,  was  to  be  regarded  as  the  agent  of  C,  the  buyer, 
and  the  rule  applicable  was,  what  the  principal  does  by  an  agent  he  does  by 
himself.     So  the  allegation  was  literally  sustained. 

5.  Same — in  whom  was  the  property  in  such  case — and  in  whom  the 
title  might  be  alleged.  Under  the  facts  given,  the  property  in  the  coin  was 
properly  laid  in  the  indictment  as  being  in  C,  the  buyer.  In  an  indictment 
for  larceny,  the  property  alleged  to  have  been  stolen  may  be  laid  as  being  the 
property  of  the  real  owner,  or  of  any  person  having  a  special  property  in  it  as 
bailee.  But  in  this  case  no  title  passed  from  C,  the  buyer,  to  either  F.,  the 
proprietor,  or  to  the  accused.     It  may  be,  however,  that  if  the  property  had 
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been  alleged  to  be  in  F.,  the  proprietor,  the  accused  could  not  have  objected 
to  his  title,  but  that  would  furnish  no  objection  to  the  property  being  alleged 
in  the  real  owner. 

6.  Same — one  good  count — general  verdict.  Where  a  count  for  larceny 
and  a  count  for  embezzlement  are  joined  in  the  same  indictment,  if  the 
count  for  larceny  be  good,  that  will  support  a  general  verdict  of  guilty, 
although  the  count  for  embezzlement  be  bad. 

7.  Same—; joinder  of  counts.  A  count  for  larceny  and  a  count  for  embez- 
zlement may  be  joined  in  the  same  indictment. 

8.  New  trial — newly  discovered  evidence — in  a  criminal  case.  Upon 
conviction  for  larceny  in  converting  to  the  prisoner's  own  use  a  gold  coin 
which  had  been  entrusted  to  him  for  the  puipose  of  getting  the  same  ex- 
changed for  money  of  smaller  denominations,  and  to  be  returned  to  the 
owner,  the  prisoner,  upon  motion  for  a  new  trial,  presented  affidavits  of  per- 
sons who  stated  that  the  prisoner  did,  on  the  day  of  the  alleged  larceny,  ask 
them  to  "change"  a  gold  coin  of  the  denomination  of  the  coin  alleged  to  have 
been  stolen.  But  what  particular  piece  of  money  it  was  sought  to  have 
"changed,"  did  not  appear,  and  if  it  had  been  shown  to  be  the  identical  coin 
delivered  to  the  prisoner,  that  fact  could  not  avail  him  as  ground  for  a  new 
trial,  as  the  offence  was  not  in  failing  to  get  the  money  "changed,"  but  in 
failing  to  return  it,  and  in  appropriating  it  to  his  own  use. 

9.  Same — questioning  competency  of  counsel  assigned  by  the  court  to 
defend  a  person  on  a  criminal  charge.  Where  the  trial  court  has  assigned 
counsel  for  the  defence  of  a  person  charged  with  a  criminal  offence,  it  will  be 
presumed  the  counsel  so  assigned  was  competent  to  the  duty  to  which  he  was 
appointed,  and  the  question  of  the  competency  of  such  counsel  will  not  be 
permitted  to  be  introduced  as  an  issue  on  a  motion  for  a  new  trial* 

Writ  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  J.  McKoberts,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  and  Mr.  J.  K.  Flanders,  for 
the  plaintiff  in  error,  made  the  following  among  other  points 
in  their  argument : 

The  indictment  charges  Murphy  with  the  larceny  and  em- 
bezzlement of  one  Coskey's  money,  the  second  count  charging 
that  Coskey  delivered  to  him  and  Fay  the  twenty  dollar  gold 
coin,  and  that  they  fraudulently  converted  the  same  to  their 
own  use.  The  proof  shows  that  the  coin  was  the  property  of 
Fay,  and  not  of  Coskey.  The  latter  parted  with  the  title  and 
possession  when  he  gave  the  coin  to  F.  in  payment  for  the 
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drinks,  and  never  expected  to  receive  the  same  again,  but 
only  the  balance  left  after  paying  what  he  owed  Fay.  Fish- 
back  v.  Brown,  16  111.  74. 

The  title  to  the  coin  being  in  Fay,  he  gave  it  to  Murphy  to 
have  it  changed  for  smaller  denominations,  and  Murphy  went 
at  Fay's  request  alone.  Murphy  was  responsible  only  to  Fay, 
from  whom  he  received  the  money.  Then  the  proof  failed  to 
sustain  the  charge,  and  no  conviction  could  legally  be  had,  on 
account  of  the  variance. 

It  is  necessary  in  both  larceny  and  embezzlement  that  the 
ownership  of  the  property  should  be  laid  in  the  indictment  in 
the  person  who  has  the  ownership,  either  general  or  special, 
and  the  proof  must  correspond  with  the  allegation.  2  Bishop 
on  Criminal  Law,  sec.  788 ;  Bishop's  Criminal  Procedure, 
sec.  718. 

To  constitute  embezzlement  the  money  or  thing  must  be 
obtained  under  color  of  right,  and  there  must  be  its  conver- 
sion to  the  use  of  the  person  so  obtaining  it,  with  a  fraudu- 
lent and  felonious  intent.  What  was  larceny  at  common  law, 
is  not  embezzlement  under  the  statute.  Kibs  v.  People,  81 
111.  599. 

The  law  does  not  presume  that  because  money  has  been 
intrusted  to  an  individual  that  he  has  embezzled  or  appropri- 
ated it  to  his  own  use.  The  party  asserting  that  fact  must 
prove  it.  (Thomas  v.  Dunaway,  30  111.  373.)  The  mere  fact 
of  not  paying  the  money  over,  is  clearly  insufficient.  (2  Bishop 
on  Criminal  Law,  sec.  376  ;  Rex  v.  Smith,  Kuss.  &  Byan,  267.) 
Even  though  he  sets  up  an  excuse  never  so  frivolous,  or  a 
claim  in  himself  actually  unfounded,  (Rex  v.  Norman,  Car. 
&  M.  501,)  or  though  he  absconds,  (Regina  v.  Creed,  1  Car. 
&  K.  63,)  it  is  essential  that  there  should  be  a  denial  of  hav- 
ing received  the  money,  or  else  some  false  account  be  given. 
Regina  v.  Jones,  7  Car  &  P.  834. 

As  to  when  drunkenness  is  a  defence  for  an  act  otherwise 
a  larceny,  see  1  Bishop  on  Criminal  Law,  sec.  411. 
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The  judgment  should  have  been  arrested  because  the  ver- 
dict was  general,  and  judgment  could  not  be  rendered  on  it 
for  the  reason  the  defendant  could  not  be  guilty  of  both  the 
offences  charged.     State  v.  Montague,  2  McCord,  257. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

The  defendant's  drunkenness  is  no  defence  to  the  crime 
charged.     Marshall  v.  State,  59  Ga.  154. 

The  gold  coin  remained  the  money  of  Coskey  until  the 
change  was  given  him  therefor.  If  no  change  had  been 
returned,  could  not  Coskey,  after  waiting  a  reasonable  time 
and  making  demand  therefor,  have  maintained  replevin  for 
the  coin  ?  The  debt  was  not  extinguished  by  the  delivery  of 
a  piece  of  money  much  larger  than  the  sum  due. 

The  proofs  show  a  conversion  of  the  coin  with  a  felonious 
intent.  On  this  point,  see  Welsh  et  al.  v.  People,  17  111.  339; 
Stinson  v.  People,  43  id.  397;  Farrell  v.  People,  16  id.  506; 
Bailey  v.  State,  58  Ala.  414;  Commonwealth  v.  Barry,  124 
Mass.  325;  State  v.  Williamson,  1  Houst.  Cr.  C.  155;  State 
v.  Anderson,  25  Minn.  QQ;  People  v.  Abbott,  53  Cal.  284; 
Elliott^Y.  Commonwealth,  12  Bush,  176;  Macino  v.  People,  19 
N.  Y.  127  ;  Commonwealth  v.  Hard,  123  Mass.  428  ;  People  v. 
McDonald,  43  N.  Y.  61;  Bassett  v.  Spqford,  45  id.  387; 
Hildebrand  v.  People,  1  Hun,  19;  56  N.  Y.  394;  Re'gina  v, 
McKale,  11  Cox's  Cr.  C.  32;   Begina  v.  Slowles,  12  id.  269. 

The  case  of  Kibs  v.  People,  81  111.  599,  has  reference  to  the 
proof  necessary  to  sustain  an  indictment  for  the  larceny  of 
goods  under  section  74  of  the  Criminal  Code,  concerning  em- 
bezzlement. This  indictment  has  two  counts,  one  for  the 
simple  larceny  of  this  coin,  and  the  other  for  the  conversion 
of  it  under  the  embezzlement  statute.  The  same  evidence  to 
sustain  embezzlement  is  not  absolutely  required  in  this  case, 
although  the  evidence  would  sustain  either  count. 

The  complaint  made  in  arrest  of  judgment  needs  little  con- 
sideration.    Many  reasons  might  be  given  why  a  reversal  of 
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the  judgment  should  not  be  made  upon  that  ground,  among 
which  reasons  that  might  be  given,  one  is,  the  joinder  of 
counts  for  simple  larceny  and  for  larceny  by  embezzlement 
was  right,  and  that  a  general  verdict  of  guilty  on  such  join- 
der was  right.  Both  counts  charge  larceny,  but  larceny  com- 
mitted in  two  different  ways. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  and  John  Fay  were  jointly  indicted  for 
the  crime  of  larceny.  They  were  jointly  tried,  and  the  jury 
found  plaintiff  in  error  guilty,  and  Fay  not  guilty.  Judg- 
ment was  entered  upon  this  verdict,  after  overruling  a  motion 
for  a  new  trial,  and  this  writ  is  prosecuted  to  reverse  that 
judgment,  for  several  errors  alleged  which  we  shall  proceed 
to  briefly  consider. 

First — It  is  claimed  the  verdict  is  not  sustained  by  the 
evidence.  The  undisputed  facts,  as  proved  on  the  trial,  are : 
One  Coskey,  and  a  friend  accompanying  him,  entered  a 
saloon,  in  Joliet,  kept  by  Fay,  and  procured  drinks,  and 
Coskey  not  having  the  exact  amount  of  money  with  which  to 
pay  for  the  drinks,  handed  Fay  a  twenty  dollar  gold  coin, 
United  States  coinage,  for  the  purpose  of  making  "change. 
Fay,  on  looking  over  his  money  on  hand,  said  he  could  not 
"change"  it,  and  thereupon  pushed  the  coin  towards  plaintiff 
in  error,  who  was,  at  the  time,  standing  by  the  bar,  and 
requested  him  to  go  and  get  the  coin  "changed."  Plaintiff 
in  error  took  the  coin,  left  the  saloon,  and  never  returned  or 
accounted  for  the  coin. 

The  case  seems,  in  all  its  essential  features,  precisely  like 
Farrell  v.  The  People,  16  111.  506.  There,  one  Hennis  gave 
Farrell,  who  was  a  hack  driver,  a  five  dollar  bill  to  be 
"changed,"  in  order  that  Hennis  might  pay  Farrell  twenty- 
five  cents.  Farrell  did  not  return  with  the  bill  or  the 
"change."     This  court  held  he  was  guilty  of  larceny. 
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In  Welsh  et  al.  v.  The  People,  17  111.  339,  (a  case  similar  in 
the  controlling  principle  to  that  in  the  present  case,)  it  was 
said :  "Where,  as  in  this  case,  the  alleged  larceny  is  perpe- 
trated by  obtaining  the  possession  of  the  goods  by  the  volun- 
tary act  of  the  owner,  under  the  influence  of  false  pretenses 
and  fraud,  when  the  cases  are  carefully  examined  and  well 
understood,  there  is  no  real  difficulty  in  deducing  the  correct 
rule,  by  which  to  determine  whether  the  act  was  a  larceny 
and  felonious,  or  a  mere  cheat  and  swindle.  The  rule  is 
plainly  this :  if  the  owner  of  the  goods  alleged  to  have  been 
stolen,  parts  with  both  the  possession  and  the  title  to  the 
goods  to  the  alleged  thief,  then  neither  the  taking  nor  the 
conversion  is  felonious.  It  can  but  amount  to  a  fraud.  It 
is  obtaining  goods  under  false  pretenses.  If,  however,  the 
owner  parts  with  the  possession  voluntarily,  but  does  not 
part  with  the  title,  expecting  and  intending  that  the  same 
thing  shall  be  returned  to  him,  or  that  it  shall  be  disposed 
of  on  his  account,  or  in  a  particular  way,  as  directed  or 
agreed  upon,  for  his  benefit,  then  the  goods  may  be  feloni- 
ously converted  by  the  bailee,  so  as  to  relate  back  and  make 
the  taking  and  conversion  a  larceny.  The  pointed  inquiry  in 
such  a  case  must  always  arise,  did  the  owner  part  with  the  title 
to  the  things,  and  was  the  legal  title  vested  in  the  prisoner. " 

Again,  in  St'msoii  v.  The  People,  43  111.  397,  the  same 
doctrine  was  reiterated.  It  was  there,  among  other  things, 
said :  "If,  however,  the  owner  parts  with  the  possession 
voluntarily,  but  does  not  part  with  the  title,  expecting  and 
intending  the  same  thing  shall  be  returned  to  him,  or  that  it 
shall  be  disposed  of  on  his  account,  or  in  a  particular  way, 
as  directed  or  agreed  upon,  for  his  benefit,  then  the  goods 
may  be  feloniously  converted  by  the  bailee,  so  as  to  relate 
back  and  make  the  taking  and  conversion  a  felony,  if  the 
goods  were  obtained  with  that  intent. " 

This  settles  the  law  in  this  State,  but  analogous  ruling, 
elsewhere,  may  be  found  in  the  following  cases,  referred  to  in 
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argument  by  the  Attorney  General :  Bailey  v.  The  State,  58 
Ala.  414;  Commonwealth  v.  Barry,  124  Mass.  325;  State  v. 
Williamson,  1  Houst.  Crim.  C.  155 ;  State  v.  Anderson,  25 
Minn.  66;  People  v.  Abbott,  53  Cal.  284;  Elliott  v.  Common- 
wealth, 12  Bush,  176;  Macino  v.  People,  19  N.  Y.  127;  Com- 
monwealih  v.  Hurd,  123  Mass.  438  ;  People  v.  McDonald,  43 
N.  Y.  61 ;  Hildebrand  v.  Peopfe,  56  id.  394. 

No  mitigating  or  extenuating  circumstance  was  given  in 
evidence,  and  no  ground  is  therefore  apparent  upon  which  it 
can  be  said  the  verdict  is  not  sustained  by  the  evidence. 
The  proof  on  behalf  of  the  prosecution  made  a  case,  and  that 
proof  is  in  no  manner  overcome  or  impaired  by  countervailing 
proof  on  behalf  of  plaintiff  in  error. 

Second — It  is  argued  the  second  count  in  the  indictment  is 
for  embezzlement,  and  it  is  bad.  Suppose  it  is,  the  first 
count  is  undoubtedly  good,  and  that  is  sufficient  to  sustain 
the  general  verdict  of  guilty.  (Townsend  v.  The  People,  3 
Scam.  329 ;  Holliday  v.  The  People,  4  Gilm.  113.)  But  if 
the  counts  be  both  good,  and  we  think  they  are,  inasmuch 
as  it  is  evidently  but  the  statement  of  the  same  felony  in 
different  forms,  the  joinder  is  not  objectionable.  {Lyons 
et  al.  v.  The  People,  68  111.  275.)  Joinder  of  embezzlement 
with  larceny  is  in  accordance  with  the  well  established  prac- 
tice. 1  Wharton's  Criminal  Law,  (7th  ed.)  latter  part  of 
sec.  420,  and  cases  referred  to  in  note  v. 

And  it  may  also  be  properly  here  added,  the  objection  that 
there  is  a  variance  between  the  proof  and  the  second  count, 
(if  it  were  important  to  consider  such  a  question  when  it  does 
not  also  lie  to  the  first  count,)  is  untenable.  The  averment 
that  the  delivery  was  to  plaintiff  in  error,  is  literally  sus- 
tained. As  to  that  act,  Fay  is  to  be  regarded  as  the  agent 
of  Coskey,  and  the  rule  applicable  is,  what  the  principal  does 
by  an  agent  he  does  by  himself. 

Third — Counsel  for  plaintiff  in  error  contend  the  property 
here  was  not  properly  laid  in  the  indictment  as  the  property 
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of  Coskey.  We  can  not  yield  our  assent  to  this  view  of  the 
law.  In  all  the  cases  before  referred  to  on  the  question  of 
the  character  of  the  offence  made  out  by  the  unquestioned 
facts,  a  contrary  doctrine  is  announced.  The  property  may 
be  alleged  in  the  indictment  as  the  property  of  the  real 
owner,  or  of  any  person  having  a  special  property  in  it  as 
bailee.  (2  Eussell  on  Crimes,  (7th  Am.  ed.)  89,  *90;  2 
Wharton's  Criminal  Law,  (7th  ed.)  sec.  1818,  et  seq.)  But 
clearly  no  title  here  passed  to  plaintiff  in  error.  There  was 
no  intention  he  should  become  owner.  He  was  simply  to 
perform  a  duty  in  regard  to  the  property, — "change"  it, — 
that  is,  convey  it  to  one  who  would  give  what,  in  popular 
language,  is  denominated  "  change, "  viz :  bills,  or  gold  or 
silver  coins,  or  some  of  each,  of  lesser  denominations,  in 
amount  of  equal  value,  in  exchange  for  it,  and  return  this 
"change"  to  Coskey.  Fishba-ck  v.  Brown,  16  111.  74,  cited 
and  relied  upon  by  counsel  for  appellant,  does  not  affect  the 
question.  In  that  case,  what  was  decided  was  simply  that 
a  party  "changing"  money  for  an  agent,  supposing  him  to  be 
acting  as  principal,  may  proceed  against  either  the  agent  or 
the  principal,  when  he  discovers  him,  in  the  event  of  a  right 
of  action  growing  out  of  such  "changing"  of  money.  The 
agent  was  there  held  liable  because  the  principal  was  not 
known  and  trusted,  but  there  would  not  have  been  the 
slightest  objection,  had  the  party  so  elected,  to  holding  the 
real  principal  liable. 

It  may  be,  had  this  coin .  been  alleged  to  have  been  the 
property  of  Fay,  plaintiff  in  error  could  not  have  objected  to 
his  title,  but  this  furnishes  no  objection  to  the  property  being 
alleged  in  the  real  owner.  In  point  of  fact,  no  title  ever 
passed  to  Fay.  It  was  passed  to  him  just  as  he  passed  it  to 
plaintiff  in  error — not  to  invest  title,  but  to  procure  it  to  be 
changed  into  (or,  to  speak  more  accurately,  exchanged  for,) 
bills  or  coins,  or  a  combination  of  each,  of  smaller  denomi- 
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nations,  in  an  aggregate  amount  and  value  equal  to  it,  and 
as  to  that  act  he  was,  legally,  the  agent  of  Coskey. 

We  can  not  perceive  that  Kibs  v.  The  People,  81  111.  599, 
has  any  bearing  upon  the  case.  There  the  indictment  was 
for  larceny  only,  as  at  common  law,  while  here  we  have  a 
count  for  larceny  as  at  common  law,  and  a  count  for  embez- 
zlement, and  hence  if  the  proof  sustains  either,  the  convic- 
tion must  stand.  But  from  the  authorities  cited,  and  what 
has  been  said,  it  must  be  evident,  we  are  of  opinion,  the  evi- 
dence sustains  the  count  for  larceny  as  at  common  law. 

The  affidavits  in  support  of  the  motion  for  a  new  trial  dis- 
close no  sufficient  ground.  Two  of  them  merely  show  efforts 
of  the  plaintiff  in  error  to  get  money  "changed," — what 
money,  is  not  conclusively  shown.  But  even  if  it  were  this 
for  the  stealing  of  which  he  is  convicted,  that  fact  does  not 
even  tend  to  show  his  innocence.  His  offence  is  not  in  fail- 
ing to  get  the  money  "changed,"  but  in  failing  to  return  it, 
and  in  appropriating  it  to  his  own  use.  Doubtless  his  own 
convenience  required  that  it  be  "changed."  The  only  other 
affidavit  is  that  of  plaintiff  in  error  that  he  was  intoxicated, 
and,  by  reason  thereof,  oblivious  of  all  he  did  in  regard  to 
this  money.  Waiving  comment  upon  some  inconsistencies 
and  improbabilities  in  this  affidavit,  we  deem  it  sufficient  to 
say  the  court  below  assigned  plaintiff  in  error  counsel  for  his 
defence,  who,  we  must  presume,  was  fully  competent  to  the 
duty  assigned  him.  Neither  plaintiff  in  error  nor  that  coun- 
sel deemed  it  advisable  to  introduce  plaintiff  in  error,  or  any 
other  witness,  to  make  that  proof  upon  the  trial,  nor  was  a 
continuance  asked  to  obtain  evidence  in  that  regard.  We 
can  not  permit  the  competency  of  counsel  to  defend  persons 
charged  with  crime  to  be  thus  introduced  as  in  issue  on 
motion  for  a  new  trial. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Elizabeth  Geisen 

v. 

Mathias  Heiderich. 

Filed  at  Ottawa  November  20,  1882. 

1.  Limitation — savings  in  favor  of  married  women.  The  acts  of  1861 
and  1874  enlarging  the  rights  and  legal  capacities  of  married  women,  have,  by 
implication,  repealed  all  savings  in  their  favor  in  existing  limitation  laws, 
including  the  one  relating  to  the  prosecution  of  writs  of  error. 

2.  Same — to  writ  of  error — affirmance  of  judgment.  It  seems  that  where 
a  demurrer  is  sustained  to  a  replication  to  a  plea  of  the  Statute  of  Limita- 
tions interposed  to  a  writ  of  error,  the  judgment  or  decree  to  reverse  which 
the  writ  of  error  is  brought  will  be  affirmed. 

3.  Constitutional  law — repeal  of  statute  by  implication.  That  clause 
of  the  constitution  (sec.  13,  art.  4,)  which  provides  "that  no  act  hereafter 
passed  shall  embrace  more  than  one  subject,"  etc.,  and  "that  no  law  shall  be 
revised  and  amended  by  reference  to  its  title  only,  but  the  law  revised  or 
section  amended  shall  be  inserted  at  length  in  the  new  act,"  was  not  intended 
to  control  the  doctrine  of  repeals  by  implication. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county ;  the  Hon.  Joseph  E.  Gary,  Judge,  pre- 
siding. 


Messrs.  Moses  &  Newman,  for  the  plaintiff  in  error: 

It  is  contended  that  the  passage  of  the  act  of  1874,  entitled 
"An  act  to  revise  the  law  in  relation  to  husband  and  wife," 
has  virtually  legislated  the  phrase  "feme  covert"  out  of  section 
85  of  the  Practice,  act,  providing  for  writs  of  error.  If  this 
position  be  sound,  it  will  apply  to  all  other  acts  yet  on  the 
statute  books  in  which  the  phrase  occurs.  There  are  several 
very  serious  objections  to  such  a  construction.  The  repeal 
of  a  statute  by  implication  is  not  favored,  and  is  only  allowed 
when  the  two  acts  can  not  stand  together.  Sedgwick  on  Con- 
struction of  Statutes,  97,  105,  113. 
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It  is  questionable  whether  repeals  by  implication  can  at  I 
all  exist  under  section  13,  article  4,  of  the  present  constitu- 
tion, which  reads,  "and  no  law  shall  be  revised  and  amended 
by  reference  to  its  title  only,  but  the  law  revised  or  section 
amended  shall  be  inserted  at  length  in  the  new  act. "  The 
act  of  1874  was  only  intended  to  govern  the  relations  of  hus- 
band and  wife  inter  sese,  and  no  words  are  contained  therein 
showing  legislation  in  reference  to  married  women  by  them- 
selves. 

But  the  85th  section  of  the  Practice  act,  as  to  rights 
acquired  thereunder,  can  not  be  held  as  repealed.  The 
exception  in  favor  of  Mrs.  Geisen  in  section  86,  as  between 
her  and  the  State,  was  a  closed  transaction,  and  it  was  not 
in  the  power  of  the  legislature  to  deprive  her  of  that  right. 
The  Board,  etc.  v.  Chicago,  14  111.  334. 

If  the  words  of  a  statute  are  merely  general,  and  are  not 
explicitly  retrospective  in  any  particular,  the  courts  will  not 
so  construe  such  general  words  as  to  give  them  a  retrospec- 
tive operation  to  take  away  rights  of  property  previously 
vested,  although  such  words  may  be  comprehensive  enough 
to  include  the  particular  case ;  because,  the  result  being 
against  natural  justice,  the  legislative  intent  to  authorize  it 
must  clearly  appear.  Gllmore  v.  Skater,  2  Md.  310 ;  Coiwh 
v.  Jeffries,  4  Burr.  2461 ;  Dash  v.  Van  Kluk,  7  Johns.  477 ; 
Wood  v.  Oakley,  11  Paige,  403 ;  Matter  of  Protestant  Ejylsco- 
pal  School,  58  Barb.  161;  Williams  y.  Johnson,  30  Md.  500; 
Hooker  v.  Hooker,  10  S.  &  M.  599;  Scaimnon  v.  Com.  U.  A. 
Co.  6  Bradw.  551. 

Mr.  S.  P.  Douthart,  and  .Mr.  J.  B.  Jones,  for  the  defend- 
ant in  error : 

The  effect  of  the  act  of  1861,  Bevised  Statutes,  investing 
married  women  with  the  sole  control  of  their  separate  prop- 
erty, was,  as  to  such  property,  to  place  them  precisely  in  the 
same  position,  so  far  as  the  Statute  of  Limitations  is  con- 
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cerned,  as  they  would  occupy  if  unmarried.  Hayward  v. 
Green,  82  111.  385 ;  Castner  v.  Walrod,  83  id.  171 ;  Enos  v. 
Buckley,  94  id.  458. 

But  the  statute  of  1874,  Eev.  Stat.  chap.  68,  title  "Hus- 
band and  Wife,"  section  1,  is  much  broader  than  the  statute 
of  1861.  From  the  time  it  went  into  effect  married  women 
have  been  precisely  upon  the  same  footing  as  femes  sole.  By 
it  the  saving  clause  as  to  married  women  in  all  statutes  of 
limitation  was  virtually  repealed.  It  is  repugnant  to  section 
86  of  the  statute  of  1862,  chapter  110,  title  "Practice,"  and 
being  the  last  expressed  will  of  the  legislature,  so  much  of 
said  section  86  as  is  repugnant  was,  by  the  statute  of  1S74, 
repealed.  Illinois  and  Michigan  Canal  v.  City-  of  CJiicago,  14 
111.  304;  Dingman  v.  The  People,  51  id.  277;  Carmel  v. 
Wabash  County,  50  id.  69;  Mullen  v.  The  People,  31  id.  444; 
Potter's  Dwarris  on  Statutes,  154;  Sedgwick  on  Statutes, 
31,  104. 

At  the  time  the  decree  was  rendered  in  the  court  below 
there  was  no  saving  clause  as  to  married  women,  because  the 
statutes  of  1S61  and  1874  had  repealed  those  saving  clauses, 
and  the  statute  run  against  plaintiff  as  though  she  had  been 
a  feme  sole. 

While  the  legislature  had  not  power  to  abolish  a  remedy, 
it  clearly  had  the  right  to  modify  it.  Providing  that  writs  of 
error  should  be  sued  out  within  five  years  after  decree  ren- 
dered, was  clearly  within  the  power  of  the  legislature.  Bruce 
v.  Schuyler,  4  Gilm.  221 ; '  Conway  v.  Cable,  37  111.  82 ;  Dein- 
inger  v.  McConnell,  41  id.  82. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Mathias  Heiderich,  the  defendant  in%error,  on  the  16th  of 
July,  1876,  obtained  a  decree,  in  the  Superior  Court  of  Cook 
county,  against  Heinrich  Geisen,  for  §1530,  to  reverse  which 
Elizabeth  Geisen,  his  widow,  on  the  21st  of  December,  1881, 
sued  out  of  the  Appellate  Court  for  the  First  District  a  writ 
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of  error.  The  defendant  in  error  appeared,  and  plead  in  bar 
of  the  writ  the  limitation  of  five  years,  to  which  plaintiff  in 
error  replied,  "that  at  time  of  entry  of  decree,  on,  to- wit,  16th 
day  of  June,  1876,  plaintiff  was  a  married  woman,  and  was 
then  the  wife  of  Heinrich  Geisen,  and  living  with  him  as  his 
wife,  and  continued  to  live  with  him  as  his  wife  until  the  time 
of  his  death,  on  the  21st  day  of  January,  A.  D.  1878;  that 
she  sued  out  this  writ  of  error  within  five  years  next  after, " 
etc.  To  this  replication  the  Appellate  Court  sustained  a 
demurrer,  and  entered  an  order  affirming  the  original  decree. 
The  plaintiff  in  error  brings  the  case  here,  and  assigns  for 
error  the  sustaining  of  the  demurrer  to  her  replication  to  the 
plea  of  thevStatute  of  Limitations,  and  this  is  the  only  ques- 
tion in  the  case. 

Notwithstanding  the  very  forcible  and  -ingenious  argument 
of  counsel  for  plaintiff  in  error,  we  feel  constrained,  by  the 
logic  of  the  previous  decisions  of  this  court  upon  this  subject, 
to  affirm  the  judgment  of  the  Appellate  Court.  (Hay ward  v. 
Gunn,  82  111.  385  ;  Castner  v.  Walrod,  83  id.  171 ;  Enos  v. 
Buckley,  94  id.  458.)  Under  the  authority  of  these  cases  we 
hold,  the  acts  of  1861  and  1874,  enlarging  the  rights  and 
legal  capacities  of  married  women,  by  implication  repealed 
all  savings  in  their  favor  in  existing  limitation  laws,  includ- 
ing the  one  relating  to  the  prosecution  of  writs  of  error.  We 
could  not  reach  any  other  conclusion  without  repudiating  the 
reasoning  and  positions  assumed  in  these  cases,  which  we  are 
not  prepared  to  do.  In  cases  involving  property  rights,  like 
the  one  in  hand,  there  should  be  no  material  departure  from 
the  rule  of  stare  decisis  without  some  imperative  reason  for 
doing  so,  which  does  not  appear  in  the  present  case. 

It  is  urged  that  to^llow  a  repeal  by  implication,  in  a  case 
like  this,  would  be  to  defeat,  by  indirection,  section  13  of 
article  4  of  the  constitution,  which  provides,  "that  no  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,,   and  no  law  shall  be 
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revised  and  amended  by  reference  to  its  title  only,  but  the 
law  revised  or  section  amended  shall  be  inserted  at  length 
in  the  new  act."  While  it  is  conceded  this  position  is  de- 
cidedly ingenious,  and  not  without  force,  we  can  not  believe 
the  framers  of  the  constitution  intended  by  it  to  limit  or  con- 
trol the  doctrine  of  repeals  by  implication.  To  give  the  pro- 
vision such  a  construction,  it  is  believed,  would  lead  to  much 
confusion  and  inconvenience,  and  deprive  the  courts  of  one 
of  the  most  efficient  means  of  harmonizing  and  giving  effect 
to  hasty  and  conflicting  legislation. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Seth  E.  Hurlbut,  for  use,  etc. 

v. 

Elizabeth  Meeker,  Ex'x. 

Filed  at  Ottawa  November  20,  1882. 

1.  Witness — competency— against  a  deceased  person's  estate.  In  a  suit 
upon  a  promissory  note  executed  by  a  partnership  firm,  against  the  estate  of 
one  claimed  to  have  been  a  member  of  the  firm,  the  other  members  of  the 
firm,  though  not  sued,  are  not  competent  as  witnesses  against  the  estate,  they 
having  an  interest  in  the  event  of  the  suit. 

2.  Evidence — cross-examination  limited  to  the  matter  elicited  in  chief. 
Where  a  witness  is  called  to  prove  a  single  fact  only,  as,  the  handwriting  of  a 
person,  the  opposite  party  will  not  be  allowed,  under  the  guise  of  a  cross- 
examination,  to  enter  upon  a  general  examination  of  the  witness,  but  the 
cross-examination  will  be  confined  to  the  examination  in  chief. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  W.  B.  Cunningham,  for  the  appellant. 

Mr.  Robert  Hervey,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Samuel  E.  Hurlbut,  for  the 
use  of  Eben  Higgins,  against  Elizabeth  Meeker,  executrix  of 
the  estate  of  Joseph  Meeker,  deceased,  to  recover  the  amount 
due  on  a  promissory  note  executed  June  23,  1S65,  by  Hurlbut 
Bros.  &  Co.,  payable  to  the  order  of  S.  E.  Hurlbut,  amount 
§405.40,  due  on  demand,  after  date.  It  was  claimed  by  the 
plaintiff  that  Joseph  Meeker  was  a  member  of  the  firm  of 
Hurlbut  Bros.  &  Co.  at  the  time  the  note  was  executed,  and 
hence  his  liability  as  one  of  the  makers  of  the  instrument. 
On  the  trial  of  the  cause  in  the  circuit  court,  before  a  jury, 
a  judgment  was  rendered  in  favor  of  the  defendant.  This 
judgment,  on  appeal,  was  affirmed  in  the  Appellate  Court. 

As  to  the  controverted  questions  of  fact  involved  on  the 
trial  in  the  circuit  court  we  have  no  concern.  The  affirmance 
of  the  judgment  of  the  circuit  court  by  the  Appellate  Court 
was  a  final  settlement  of  these  matters  in  favor  of  the  defend- 
ant, which  can  not  be  reviewed  here. 

On  the  trial  of  the  cause  in  the  circuit  court,  appellant 
called  J.  B.  Hurlbut  as  a  witness,  and  also  offered  the  depo- 
sition of  D.  N.  Hurlbut  as  evidence.  The  offered  evidence 
having  been  objected  to,  on  the  ground  that  the  two  witnesses 
were  both  members  of  the  firm  of  Hurlbut  Bros.  &  Co.,  and 
hence  interested  in  the  result  of  the  suit,  the  court  sustained 
the  objection,  and  refused  to  allow  the  witness  to  testify  or 
the  deposition  to  be  read  to  the  jury,  and  this  decision  is 
assigned  as  error.  Under  section  2,  chapter  51,  Bev.  Stat. 
1S74,  a  party  to  a  civil  action,  or  person  directly  interested 
in  the  event  thereof,  is  not  a  competent  witness  where  the 
adverse  party  sues  or  defends  as  executor,  administrator, 
heir,  legatee  or  devisee  of  any  deceased  person,  with  certain 
specified  exceptions  named  in  the  act,  in  none  of  which  does 
the  present  case  fall.  Under  this  statute,  we  are  satisfied 
that  neither  J.  D.  Hurlbut  nor  D.  N.  Hurlbut  was  a  competent 
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witness  for  the  plaintiff.  They  were  not  made  defendants 
in  the  action,  but  were  directly  interested  in  the  event  of  the 
suit.  They  were  members  of  the  firm  of  Hurlbut  Bros.  & 
Co.  at  the  time  the  note  was  executed,  and  were  makers  of 
the  note  in  suit,  and  hence  had  a  direct  interest  in  the  result 
of  the  pending  action.  Langleij  v.  Dodsworth,  Ex'x.  81  111.  86, 
is  a  case  in  point,  and  the  same  principle  which  governed 
the  decision  of  that  case  must  control  here. 

It  is  also  said  the  witness  J.  B.  Hurlbut  was  called  by 
defendant,  and  examined  at  length  by  her,  and  plaintiff  was 
deprived  of  the  right  to  cross-examine  the  witness  by  the 
court.  If  this  statement  was  correct  the  decision  of  the 
court  would  clearly  be  erroneous ;  but  an  examination  of 
the  record  will  show  that  the  witness  was  called  by  the  de- 
fendant simply  to  prove  a  handwriting,  and  the  court  confined 
the  cross-examination,  as  it  should  have  done,  to  the  exami- 
nation in  chief.  When  a  witness  is  called  to  prove  a  single 
fact,  the  opposite  party,  under  the  guise  of  a  cross-examina- 
tion, can  not  enter  upon  a  general  examination  of  the  witness, 
but  the  cross-examination  must  be  confined  to  the  examina- 
tion in  chief.  This  rule,  we  apprehend,  is  well  established 
by  the  authorities. 

Exception  was  taken  to  certain  instructions  given  by  the 
court,  but  as  no  objections  to  the  instructions  have  been 
pointed  out  or  relied  upon  in  the  argument,  we  presume  the 
exception  has  been  abandoned. 

As  no  substantial  error  appears  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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Sterling  F.  Waters 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1882. 

1.  Criminal  law — duplicity  in  count  of  indictment.  Where  a  person 
by  one  united,  continuous  and  indivisible  act,  steals  a  horse,  buggy  and 
harness,  a  count  in  an  indictment  for  the  larceny  of  the  horse,  buggy  and 
harness  is  not  obnoxious  to  the  charge  of  duplicity.  Such  act  constitutes 
only  one  crime,  and  all  the  articles  stolen  are  properly  named  in  the  same 
count.  If  the  different  articles  had  been  stolen  at  different  times,  it  would 
present  a  different  question. 

2.  To  constitute  duplicity  in  an  indictment  there  must  be  joined  in  the 
same  count  different,  separate  and  distinct  crimes,  committed  at  different 
times.  When  it  is  but  one  act,  fully  completed  at  the  same  time,  there  can 
be  no  duplicity,  however  many  or  different  kinds  of  articles  of  property  are 
alleged  to  be  stolen,  and  it  being  but  a  single  larceny  it  is  not  error  to  so 
charge  in  one  count  in  the  indictment. 

3.  Larceny—  presumpt ion  from  possession.  The  possession  of  property 
recently  stolen  is  evidence  upon  which  a  jury  may  convict  the  person  having 
such  possession,  unless  he  shows  the  possession  was  honest  and  lawful. 
When  such  possession  is  shown,  it  devolves  on  the  accused  to  rebut  the  pre- 
sumption of  guilt  thus  raised,  by  showing  his  possession  to  be  innocent  and 
rightful. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  plaintiff  in  error : 
A  verdict  of  guilty  as  charged  in  a  count  of  an  indictment, 
means  guilty  of  the  larceny  of  all  the  property  described  in 
such   count.      2  Archbold's  Criminal  Pr.  and  PI.  373,  and 
note. 

If  defendant  was  not  guilty  of  the  larceny  of  the  horse, 
then  this  verdict  is  unsupported,  without  regard  to  the  bal- 
ance of  the  goods.  Even  though  guilty  of  outrageous  con- 
duct in  obtaining  possession  of  the  horse, — even  though  guilty 
of  a  malicious  trespass  in  removing  and  turning  it  loose, — 
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still,  unless  the  evidence  shows  larceny  beyond  all  reason- 
able doubt,  the  conviction  can  not  stand.  Stuart  v.  People, 
73  111.  20 ;  Phelps  v.  People,  55  id.  334 ;  McCourt  v.  People, 
64  N.  Y.  583;  Phillips  d- Strong's  case,  2  East,  P.  C.  662; 
Smith  v.  Schultz,  1  Scam.  490 ;  Smith  v.  Donnelly,  66  111. 
464;  Rex  v.  Crump,  1  Carr.  &  Paine,  656. 

The  instruction  in  respect  to  the  possession  of  stolen 
property,  stating  it  to  be  sufficient  evidence  of  guilt  unless 
defendant's  possession  is  satisfactorily  explained  by  the  evi- 
dence, is  erroneous.  The  evidence  need  only  rebut  the  pre- 
sumption to  such  an  extent  as  to  raise  a  reasonable  doubt  of 
defendant's  guilt.  The  defendant  is  not  required  to  establish 
his  innocence  to  the  satisfaction  of  the  jury,  when  once  a 
prima  facie  case  is  made  out  against  him.  Comfort  v.  People, 
54  111.404;  Hopps  v.  People,  31  id.  385;  Chase  v.  People, 
40  id.  350. 

The  punishment  for  the  larceny  of  a  horse  is  different  from 
that  of  a  buggy  and  harness,  and  being  so,  a  count  charging 
both  offences  is  bad  for  duplicity.  Barton  v.  State,  18  Ohio, 
221 ;  Commonwealth  v.  Symonds,  2  Mass.  162  ;  Reed  v.  People, 
1  Parker's  Cr.  E.  481 ;  1  Archbold's  Criminal  PI.  49,  55,  56. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

It  is  not  necessary  to  prove  the  larceny  of  all  the  articles 
alleged  to  have  been  stolen.  Archbold's  Criminal  PL  (7th 
ed.)  161 ;  3  Chitty's  Criminal  Law,  946. 

The  exclusive  possession  of  the  whole  or  some  part  of 
property  recently  after  the  theft,  is  sufficient,  when  standing 
alone,  to  cast  upon  the  party  having  such  possession  the  bur- 
den of  explaining  how  he  came  by  it.  2  Eussell  on  Crimes, 
337;  Phillips  on  Evidence,  (7th  ed.)  168;  Knickerbocker  v. 
People,  43  N.  Y.  177 ;  State  v.  Brady,  27  Iowa,  126 ;  State  v. 
Creson,  38  Mo.  372;  State  v.  Turner,  65  N.  C.  592;  State 
v.  Williams,  9  Ired.  140. 

35—104  III, 
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Two  distinct  crimes  may  be  joined  in  one  count,  where  one 
and  the  same  act  constitutes  both  crimes.  Ruth  v.  People, 
99  111.  185;  1  Wharton's  Criminal  Law,  sec.  931;  Oleson  v. 
State,  20  Wis.  58. 

A  count  in  an  indictment  charging  that  the  defendant 
broke  and  entered  a  shop  with  intent  to  commit  a  larceny, 
and  did  then  and  there  commit  a  larceny,  is  not  bad  for 
duplicity.  Commonwealth  v.  Tuck,  20  Pick.  356 ;  Common- 
wealth v.  Hope,  22  id.  1 ;  State  v.  Ayer,  23  N.  H.  301 ;  Davis 
v.  State,  3  Coldw.  (Term.)  77. 

The  Supreme  Court  of  Vermont  has  passed  upon  a  case 
identical  with  the  one  at  bar,  and  there  held  that  a  single 
count  in  an  indictment  charging  the  larceny  of  a  horse, 
wagon  and  harness,  was  not  bad  for  duplicity.  State  v. 
Cameron,  40  Vt.  555. 

This  court  has  before  sustained  a  count  charging  the  lar- 
ceny of  horses  and  harness,  and  no  reason  appears  for  over- 
ruling the  decision.     Bennett  et  al.  v.  People,  96  111.  602. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  indicted  in  the  Will  circuit  court  for 
larceny.  The  first  count  charges  him  with  the  larceny  of 
one  horse,  the  property  of  one  Barnes.  The  second  count 
charges  him  with  the  larceny  of  one  horse,  one  buggy  and 
one  harness,  the  property  of  the  same  person.  On  a  trial 
the  jury  found  plaintiff  in  error  guilty  as  charged  in  the 
second  count  in  the  indictment,  and  fixed  his  term  in  the 
penitentiary  at  four  years.  It  is  urged  that  the  indictment 
is  bad,  and  the  court  erred  in  overruling  a  motion  to  quash. 
Also  that  the  evidence  fails,  to  support  the  verdict,  and  the 
instructions  for  the  People  are  erroneous.  For  these  reasons 
a  reversal  is  asked. 

It  is  urged  that  the  second  count  is  double,  as  it  charges 
the  stealing  of  a  horse,  and  a  buggy  and  harness;  that 
horse  stealing  constitutes  a  distinct  offence,  and  the  stealing 
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of  a  buggy  or  a  harness  another  and  different  offence;  that 
the  punishment  for  horse  stealing  is  confinement  in  the  peni- 
tentiary not  less  than  three  nor  more  than  twenty  years, 
whilst  the  punishment  for  grand  larceny  of  other  property  is 
fixed  at  not  less  than  one  year  nor  more  than  ten  years.  It 
is  therefore  claimed  that  the  stealing  of  a  horse  is,  under  the 
statute,  a  different  and  distinct  crime  from  the  stealing  of  a 
buggy  or  a  harness ;  that  they  are  separate  offences,  created 
by  different  sections  of  the  statute,  which  impose  different 
degrees  of  punishment,  and  for  that  reason  the  count  charges 
two  separate  and  distinct  crimes,  and  is  bad  because  of 
duplicity,  and  the  judgment  should  have  been  arrested.  In 
this  case  there  were  not  two  crimes.  It  was  one  united,  con- 
tinuous and  indivisible  act,  consisting  of  the  larceny  of  one 
horse,  one  buggy  and  one  harness.  It  would  be  unheard  of 
to  permit  the  people  to  split  up  such  a  larceny  into  two  or 
more  separate  crimes,  and  to  allow  as  many  different  and 
separate  convictions.  To  be  duplicity  there  must  be  joined 
in  the  same  count  different,  separate  and  distinct  crimes, 
committed  at  different  times.  When  it  is  but  one  act,  fully 
completed  at  the  same  time,  there  can  be  no  duplicity,  how- 
ever many  or  different  kinds  or  articles  of  property  are  stolen, 
and  it  being  but  a  single  larceny,  it  is  not  error  to  so  charge 
it  in  one  count  in  the  indictment.  Had  the  horse  been  stolen 
at  one  time,  and  the  buggy  and  harness  at  another,  then 
there  would  be  force  in  the  argument,  because  there  would 
have  been  two  separate  and  complete  crimes.  But  by  no 
process  of  reasoning  can  there  be  held  to  be  more  than  one 
crime  in  this  case.  The  jury  heard  the  evidence,  and  it  was 
for  them  to  determine  whether  the  accused  took  the  prop- 
erty, and  if  so,  what  was  his  purpose  in  taking  it, — whether 
with  an  honest  or  felonious  intent.  They  have  found  it  wTas 
with  a  felonious  purpose,  and  we  are  satisfied  the  evidence 
required  the  finding  of  their  verdict.  Because  the  owner 
found  the  horse  a  few  hours  after  he  was  taken,  not  far  dis- 
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taut  from  the  place  from  which  he  was  taken,  does  not  neces- 
sarily rebut  the  presumption  raised  by  the  circumstances  in 
evidence  that  it  was  stolen.  On  the  contrary,  from  the  evi- 
dence there  is  scarcely  a  doubt  that  plaintiff  in  error,  almost 
immediately  after  stealing  Barnes'  horse,  took  another  horse 
from  a  buggy,  turned  Barnes'  loose,  and  hitched  the  other 
horse  to  Barnes'  buggy.  From  this  fact  the  jury  could  not 
reasonably  find  otherwise  than  he  took  Barnes'  horse  with  a 
felonious  intent. 

The  possession  of  property  recently  stolen  is  evidence 
upon  which  a  jury  may  convict  the  person  having  such  pos- 
session, unless  he  shows  the  possession  was  honest  and  law- 
ful. When  such  possession  is  shown,  it  devolves  on  the 
accused  to  rebut  the  presumption  of  guilt  thus  raised,  by 
explaining  and  showing  his  possession  to  be  innocent  and 
rightful.  The  abandonment  of  Barnes'  horse,  under  the  cir- 
cumstances, does  not  repel  the  presumption  that  he  took  the 
horse,  or  that  the  taking  was  felonious.  He  was  seen  in 
possession  of  the  property  almost  immediately  after  the 
taking,  which  was  evidence  of  the  larceny,  and  he  offered  no 
evidence  to  rebut  this  presumption  of  his  guilt.  In  view  of 
the  entire  evidence,  the  jury  were  warranted  in  finding  the 
verdict  they  did. 

Complaint  is  made  that  the  court  erred  in  refusing  instruc- 
tions asked  by  accused.  The  instruction  asked  and  given 
for  him  embraced  all  of  the  correct  legal  propositions  con- 
tained in  the  refused  instructions.  Nor,  in  view  of  all  of  the 
instructions  given,  are  we  able  to  see  that  the  jury  could 
have  been  misled.  They  were  fair,  and  stated  the  law  cor- 
rectly, and  this  being  so,  there  is  no  ground  for  a  reversal, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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City  of  Chicago 
v. 
F.  B.  Sherwood  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Paving  contract  with  a  city — construed — who  are  "representatives 
of  property."  A  person  entered  into  a  private  contract  with  the  owners  of  a 
portion  of  the  property  fronting  on  a  street  in  a  city,  to  curb,  grade  and  pave 
the  street  fronting  their  property,  and  the  city  council  afterwards  made  a 
contract  with  the  same  person,  evidenced  by  an  order  of  record,  for  the  curb- 
ing, grading  and  paving  of  the  street  in  front  of  the  other  property  on  the 
street  not  embraced  in  the  private  contract,  in  which  second  contract  it  was 
recited,  that  "whereas,  the  owners  and  representatives  of  three-fourths  of  the 
property  fronting  on"  the  street  had  made  a  private  contract  for  curbing,  etc., 
the  street,  with  such  contractor,  and  in  which  a  contract  was  ordered  to  be 
made  with  the  same  person  to  make  a  similar  improvement  of  the  street  in 
front  "of  the  property  not  represented  in  said  private  contract,"  at  the  same 
price.  It  was  held,  that  the  words  "representatives  of  property,"  in  the  con- 
tract with  the  city,  meant  only  those  who  had  legal  authority  to  represent  the 
property  and  bind  the  owners  by  their  undertaking,  and  not  those  who  might 
have  assumed  to  represent  such  property,  and  that  the  contract  with  the  city 
embraced  the  improvement  of  the  street  in  front  of  all  the  property,  except 
such  as  the  owners,  or  those  having  authority  to  bind  the  owners,  had  con- 
tracted to  have  done,  so  that  the  two  contracts  should  embrace  the  entire 
work  on  the  street. 

2.  In  such  case  the  city  had  the  right  to  levy  a  special  assessment  upon 
any  property  fronting  on  the  street  improved,  for  the  cost  thereof,  where  the 
owners  thereof  had  not  bound  themselves  to  pay  the  contractor  by  them- 
selves, or  through  their  authorized  agents. 

3.  Special  assessment — prima  facie  evidence  of  its  lawfulness.  A 
special  assessment  of  property  for  the  improvement  of  a  street  in  front  of  the 
same,  is  of  itself  at  least  prima  facie  evidence  that  the  property  is  lawfully 
assessed,  and  the  burden  of  proof  is  upon  the  owner  to  show  that  it  is  not  so 
assessed,  and  this  may  be  done  by  showing  that  the  work  on  the  street  was 
done  under  a  private  contract  with  the  owner  or  his  duly  authorized  agent. 

4.  Same — letting  work  to  lowest  bidder.  Where  the  order  and  contract 
of  the  city  of  Chicago,  for  the  curbing,  grading  and  paving  of  a  .street,  or 
portion  thereof,  is  adopted  by  a  vote  of  more  than  two-thirds  of  the  aldermen 
elected,  the  law  does  not  require  that  the  work  shall  be  let  to  the  lowest  bid- 
der, in  order  to  justify  a  special  assessment  upon  the  property  benefited,  for 
the  cost  of  the  improvement. 
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Briefs  of  Counsel. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of 
Cook  county ;  the  Hon.  Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Francis  Adams,  for  the  appellant : 

The  assessment  roll  embodied  in  the  report  of  the  commis- 
sioners, made  a  prima  facie  case  for  the  appellant  in  support 
of  the  issues,  viz  :  whether  the  property  was  assessed  more 
than  it  would  be  benefited  by  the  improvement,  or  more  than 
its  proportionate  share  of  the  cost  of  the  improvement. 
These  are  the  only  issues  which  can  be  tried  on  the  hearing 
of  an  application  for  confirmation  of  an  assessment.  Muni- 
cipal Incorporation  Law,  sec.  145 ;  Guild  v.  City  of  Chicago, 
82  111.  483  ;  Fagan  v.  City  of  Chicago,  84  id.  230 ;  Bigelow  v. 
City  of  Chicago,  90  id.  52. 

The  report  of  the  commissioners  being  put  in  evidence,  the 
burden  of  proving  that  something  was  omitted,  or  improperly 
done,  was  cast  on  appellees.  McAuley  v.  City  of  Chicago, 
22  111.  563. 

The  court  erred  in  overruling  appellant's  objection  to  the 
introduction  in  evidence  of  the  contract  between  Shaw  and 
private  owners  of  property.  Newton  Burke  had  no  right  to 
sign  that  contract,  as  he  had  no  authority  to  represent  the 
property  he  assumed  to  represent.  The  fact  that  the  work 
was  let  to  Shaw  without  advertising  for  bids,  constitutes  no 
defence,  even  though  such  letting  was  not  authorized  by  a 
vote  of  the  council.  Section  164  of  the  statute  does  not  im- 
pose any  penalty  for  letting  work  without  advertising  for 
bids,  nor  does  it  declare  void  a  contract  so  let.  It  is  merely 
directory.     City  of  Chicago'^.  People  ex  rel.  56  111.  334. 

Messrs.  J.  P.  &  T.  B.  Wilson,  for  the  appellees : 
The  work  was   done  under  a  private   contract  with  the 
owners  of  property  fronting  on  the  street.     The  city  has  no 
power  to  levy  an  assessment  to  pay  for  work  not  performed 
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by  the   city,    and    for  which  it    has    incurred  no  liability. 
Dorathy  v.  City  of  Chicago,  53  111.  79. 

No  valid  contract  was  entered  into  by  the  city  for  the  doing 
of  the  work  for  which  the  assessment  was  levied.  Section 
50,  article  9,  of  the  general  Incorporation  act,  requires  such 
contracts  to  be  let  to  the  lowest  bidder,  unless  such  contract 
is  authorized  by  a  vote  of  two-thirds  of  all  the  aldermen.  A 
municipal  corporation  can  only  enter  into  contracts  in  the 
mode-  prescribed  by  its  charter.  Dillon  on  Municipal  Corpo- 
rations, sec.  388  ;  Brady  v.  Mayor,  20  N.  Y.  812;  Harlem 
Gas  Co.  v.  Mayor  of  New  York,  33  id.  309  ;  Macey  v.  Titcomb, 
19  Ind.  135  ;  Bonesteel  v.  Mayor,  22  N.  Y.  162  ;  White  v.  New 
Orleans,  15  La.  Ann.  667;  Zottmann  v.  San  Francisco,  20 
Cal.  96;  Nast  v.  St.  Paid,  11  Minn.  174. 

An  assessment  levied  for  work  not  done  under  a  valid  con- 
tract with  the  city,  is  illegal.  Miller  v.  Milwaukee,  18  Wis. 
92;  Wells  v.  Burnham,  20  id.  112;  Hasbrouck  v.  Milwaukee, 
21  id.  &17. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  comes  here  by  appeal  from  the  Appellate  Court 
for  the  First  District.  Application  was  made  in  the  county 
court  of  Cook  county  for  judgment  of  confirmation  of  a 
special  assessment,  and  that  court  sustaining  exceptions  of 
appellees  to  the  commissioners'  report,  refused  to  give  the 
judgment  sought  against  the  property  in  question  of  appel- 
lees.    This  judgment  was  affirmed  by  the  Appellate  Court. 

The  record  shows  that  on  the  20th  of  May,  1879,  a  con- 
tract was  entered  into  between  William  E.  Shaw,  of  the  first 
part,  and  "the  owners  and  representatives  of  property  oil 
West  Monroe  street  and  Oakley  avenue, "  of  the  second  part, 
whereby  said  Shaw  covenanted  and  agreed,  "for  and  in  con- 
sideration of  the  payments  to  him  to  be  made  by  the  parties 
of  the  second  part,"  as  thereinafter  set  forth,  "to  fill,  curb 
with  curb-stones,  grade,  and  pave  with  wooden  block  pave- 
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ment,  in  front  of  the  property  owned  or  represented  by  the 
parties  of  the  second  part  on  said  West  Monroe  street, 
between  Eobey  street  and  Oakley  avenue,"  according  to  cer- 
tain specifications.  The  work  was  to  be  done  "under  the 
supervision  of  the  department  of  public  works  of  the  city  of 
Chicago,  and  to  its  satisfaction  and  acceptance.  *  *  * 
The  said  second  parties,  each  for  himself,  agrees  to  pay  said 
first  party  the  following  amounts  when  said  work  shall  be 
completed  in  front  of  the  property  which  they  own  or  repre- 
sent." The  contract  is  signed  "William  E.  Shaw,  party  of  the 
first  part,"  and  in  the  following  form  by  the  others,  the  last 
being  the  signature  purporting  to  affect  appellees'  property : 


Feet  Front. 


22 

20 


393 


Parties  of  Second  Part. 


Charles  E.  Steering,  No.  770 
M.  F.  Whitaker.... ......    .. 


Seeley  Estate,  per  Newton  Burke, 
Agent  for  Seeley  Estate 


Between  what  Streets. 


Bobey  and  Seeley  avenues. 


Seeley  avenue  to  Hoyne  ave. 


On  the  10th  of  September,  1879,  the  city  council,  by  a  vote 
of  thirty  in  the  affirmative  to  one  in  the  negative,  being  a 
majority  of  more  than  three-fourths  of  all  the  aldermen 
elected,  adopted  the  following : 

"Whereas,  the  owners  and  representatives  of  three-fourths 
of  the  property  fronting  on  West  Monroe  street,  between 
Oakley  avenue  and  Eobey  street,  have  made  a  private  con- 
tract with  W.  E.  Shaw  to  curb  with  curb-stone,  grade,  and 
pave  said  West  Monroe  street  with  white  pine  blocks,  #the 
blocks  to  be  six  inches  long,  and  to  be  set  on  one  inch  sound 
pine  boards,  with  sand  under  the  same  for  bedding,  using 
lake  shore  gravel  between  the  blocks,  and  for  top-dressing 
the  same.  Therefore  be  it  ordered,  that  the  commissioner  of 
public  works  grant  a  permit  to  said  W.  E.  Shaw  to  curb, 
grade  and  pave  said  West  Monroe  street,  between  said  points, 
and  to  enter  into  a  contract  with  said  W.  E.  Shaw  for  the 
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city's  portion  of  said  work,  at  a  price  not  to  exceed  the  price 
named  in  said  contract.  And  it  is  further  ordered,  that  the 
commissioner  of  public  works  prepare  and  report  to  this 
council  a  proper  ordinance  for  making  the  same  kind  of 
improvement  in  front  of  the  property  not  represented  in  said 
private  contract,  between  said  points  on  said  West  Monroe 
street,  and  enter  into  a  contract  with  said  W.  E.  Shaw  for 
curbing,  grading  and  paving  the  same,  at  a  price  not  to 
exceed  the  price  named  in  said  private  contract,  payable  only 
from  the  special  assessment  for  said  work,  when  the  same 
shall  be  collected, — all  costs  for  engineering  and  inspecting 
to  be  paid  by  the  contractor.  The  said  curbing,  grading  and 
paving  to  comply  in  all  particulars  with  the  city  ordinances. 

The  ordinance  prepared  and  adopted  pursuant  thereto  is 
not  set  out  in  the  record.  But  on  the  14th  of  May,  1880, 
Shaw  executed  to,  and  filed  with,  the  city  a  bond,  in  the  con- 
dition whereof,  among  other  things,  is  the  following:  "The 
condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bounden  William  E.  Shaw  has  entered  into  a  certain 
contract  with  the  owners  of  the  property  abutting  on  West 
Monroe  street,  between  Kobey  street  and  Oakley  avenue,  in 
the  city  of  Chicago,  bearing  date  the  29th  day  of  May,  A.  D. 
1877,  for  curbing,  grading  and  paving  the  above  named 
street  between  said  points,  a  copy  of  which  is  hereto  annexed, 
for  which  work,  and  the  cost  and  expense  of  the  same,  the 
said  Shaw  relies  solely  on  his  said  contract,  the  city  of  Chicago 
not  to  be  in  any  way  responsible  or  liable  therefor." 

In  passing  upon  the  questions  presented  by  this  record, 
the  first  inquiry  is,  what  is  meant  by  the  words  "representa- 
tives of  property, "  as  used  in  the  contract  between  Shaw  and 
the  city,  and  in  the  order  of  the  city  council  ?  Counsel  for 
appellees  insist  that  it  means  only  those  who  assume  to  rep- 
resent property,  while  counsel  for  appellant  contends  it  means 
only  those  who  have  legal  authority  to  represent  the  property 
and  bind  the  owners  by  their  undertaking, — and  we  have  no 
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doubt  this  is  the  correct  interpretation  of  the  words.  The 
contract  with  the  private  parties  and  the  contract  with  the 
city  were  evidently  intended  to  include  the  entire  work,  and 
Shaw  expected  to  be  paid  by  the  one  or  the  other  for  every 
part  of  the  work.  It  was  not  expected  Shaw  was  to  do  any 
of  the  work  for  nothing,  and  it  was  expected  the  condemna- 
tion of  the  city  would  secure  payment  from  all  the  property 
not  included  within  the  private  contract.  The  owner  of  the 
property  bound  himself  by  contract,  and  the  only  possible 
object  of  which  we  can  conceive  for  contracting  with  repre- 
sentatives of  property  is,  that  they  might  bind  the  owners  of 
the  property,  for  in  legal  presumption  the  improvement  was 
for  the  benefit  of  the  owners,  and  we  can  not  presume  the 
mere  representatives  of  property  had  any  personal  interest  in 
the  improvement.  The  price  to  be  paid  was  graduated  by 
extent  of  property, — or,  in  other  words,  by  interest  of  owner, 
— and  the  burden  is  one  that  falls  upon  the  owner.  "Bep- 
resentative, "  we  must  therefore  assume,  means,  legally,  and 
when  here  used  was  intended  to  mean,  what  the  term  im- 
ports,— that  is,  one  having  lawful  authority  to  act  in  behalf 
of  the  property  and  bind  the  owner  in  regard  thereto — not 
merely  one  having  no  such  authority,  but  assuming  to  have  it. 
Passing  from  this  inquiry,  we  come  next  to  the  objection 
that  the  contract  was  not  let  to  the  lowest  bidder.  But  when 
it  is  determined  that  the  term  "representatives  of  property" 
means  only  those  who  have  legal  authority  to  act  in  behalf 
of  the  property,  and  bind  the  owner  with  reference  thereto,  it 
must  follow  the  property  here  in  question  was  not  included 
in  the  contract  made  between  Shaw  and  the  private  parties, 
but  must  have  been  included  within  the  contract  between 
Shaw  and  the  city.  The  assessment  is  itself,  at  least,  prima 
facie  evidence  that  this  property  is  lawfully  assessed,  and  the 
burden  is  upon  appellees  to  show  that  it  is  not  so  assessed. 
Doubtless  this  might  have  been  done  by  showing  a  contract 
between  Shaw  and  the  owner  of  the  property,  either  made  in 
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person  or  through  a  legal  representative ;  but  this  has  not 
been  attempted.  No  one  pretends  that  Newton  Burke  had 
any  authority  to  bind  the  owners  of  this  property  by  a  con- 
tract with  Shaw,  in  regard  to  paving  the  street  in  front  of 
the  property.  If  this  property  is  included  in  the  order  of 
the  city  council,  and  in  the  contract  between  Shaw  and  the 
city,  it  was  not  necessary  that  the  work  should  have  been  let 
to  the  lowest  bidder,  because  they  were  adopted  by  a  vote  of 
more  than  two-thirds  of  all  the  aldermen  elected.  Rev.  Stat, 
art.  9,  chap.  24,  sec.  50. 

So,  also,  in  this  view,  the  objection  that  the  object  of  the 
assessment  is  to  pay  for  work  done  under  private  contract,  is 
untenable.  This  work  was  not  contracted  to  be  done  by 
private  contract. 

We  perceive  no  sufficient  reason  why  this  property  should 
not  bear  its  just  proportion  of  the  burden  of  making  this 
improvement.  It  has  the  full  benefit  of  the  improvement, 
and  its  owners  have  not,  as  have  their  neighbors,  contributed 
thereto. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Livingston  Cotton  et  al. 

v. 

Margiana  M.  Randolph  ei  al. 

Filed  at  Ottawa  November  20,  18Sk. 

Evidence  of  title — under  Burnt  Records  act.  The  statute  known  as  the 
"Burnt  Records  act,"  makes  an  "abstract  of  title  made  in  the  ordinary  course 
of  business,"  prior  to  the  destruction  of  the  title  papers  and  records,  com- 
petent evidence  to  show  title  to  land,  but  not  a  copy  of  a  "letter  press  copy" 
of  such  abstract,  or  the  "letter  press  copy"  itself,  and  it  is  error,  in  a  pro- 
ceeding under  that  statute  to  establish  title,  to  admit  in  evidence  such  letter 
press  copy  of  an  abstract,  or  a  copy  thereof. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding, 

Mr.  Chas.  H.  Wood,  and  Mr.  E.  J.  Whitehead,  for  the 
plaintiffs  in  error. 

Messrs.  Goudy  &  Chandler,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Margiana  M.  Eandolph  and  John  Eandolph  Peeples,  claim- 
ing to  be  the  owners  in  fee  each  of  an  undivided  half  of  the 
premises  in  question,  filed  their  petition  in  the  circuit  court 
of  Cook  county,  in  which  they  set  forth  the  destruction  of 
the  public  records  containing  the  evidence  of  their  title,  and 
ask  to  have  their  title  established  and  confirmed  in  them, 
under  the  provisions  of  the  act  of  1872,  commonly  known 
as  the  "Burnt  Eecords  act."  A  number  of  persons  were 
named  as  defendants,  some  of  whom  disclaimed  having  any 
interest  in  the  property,  and  others  were  defaulted,  but  de- 
fendants Livingston  Compton  and  Edward  J.  Whitehead  filed 
their  answers  to  such  petition,  in  which  they  deny  the  alleged 
ownership  of  petitioners,  as  set  forth  in  their  petition,  and 
also  set  forth  their  own  claim  to  the  property  involved.  Eep- 
lications  were  filed  to  the  answers  of  these  defendants,  and 
the  cause  was  submitted  for  hearing  on  the  petition,  answers, 
replications  and  proof  reported  by  the  master  in  chancery, 
and  the  court  found  the  issues  for  petitioners,  and  estab- 
lished the  title  to  the  premises  in  them.  The  defendants 
defending  in  the  circuit  court  bring  the  case  directly  to  this 
court  on  error. 

It  will  not  be  necessary,  at  this  time,  to  remark  upon  all  the 
questions  raised  and  discussed  on  the  present  record.  That 
can  be  better  done  when  the  case  shall  be  finally  considered 
upon  its  merits.  The  present  judgment  must  be  reversed  on 
account  of  the  error  of  the  trial  court  in  the  admission  of 
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improper  evidence.  Petitioners,  to  sustain  their  title,  gave 
in  evidence,  over  the  objections  of  defendants,  a  copy  of  a 
"letter  press  copy"  of  an  abstract  of  title  made  in  the  ordi- 
nary course  of  business,  and  also  the  "letter  press  copy" 
itself.  This  was  error.  The  statute  has  made  an  "abstract 
of  title  made  in  the  ordinary  course  of  business,"  prior  to 
the  destruction  of  title  papers,  competent  evidence  to  show 
title  to  land,  but  it  has  not  made  a  copy  of  a  "letter  press 
copy"  of  such  abstract,  or  the  "letter  press  copy"  itself,  com- 
petent evidence.  The  question  raised  need  not  now  be  dis- 
cussed as  a  new  question.  It  was  definitely  settled  by  the 
decision  of  this  court  in  King  v.  Worthlngton,  73  111.  161, 
and  it  was  error  in  the  circuit  court  not  to  observe  the  rule 
as  declared  in  that  case. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded.  ^  7 

Decree  reversed. 

Dickey  and  Sheldon,  J  J. :  The  record  in  this  case  show- 
ing that  the  abstract  of  title  was  destroyed,  we  are  of  opinion 
the  letter  press  copy  of  it  was  admissible  in  evidence. 


Seymour,  Morgan  &  Allen 

v. 

Harley  Haines. 

Filed  at  Ottawa  November  20,  1882. 

1.  Judgment  of  justice  of  the  peace— filing  transcript  thereof  in  circuit 
court — of  its  effect — subsequent  suit  on  justice's  judgment.  The  filing  of 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace,  in  the  office 
of  the  clerk  of  the  circuit  court,  does  not  merge  the  justice's  judgment  into 
that  of  the  circuit  court,  so  that  no  recovery  can  be  had  upon  the  justice's 
judgment.  The  filing  of  such  transcript  does  not  operate  to  extinguish  the 
judgment  recovered  before  the  justice,  but  is  only  a  means  provided  for  its 
collection  from  the  real  estate  of  the  defendant. 
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Statement  of  the  case. 

2.  After  the  filing  of  the  transcript  by  the  justice  of  the  peace  with  the 
clerk  of  the  circuit  court,  the  justice's  judgment  becomes  a  record  upon 
which  execution  may  issue  from  the  circuit  court,  and  it  may  be  satisfied  in 
the  same  manner  as  a  judgment  of  that  court.  It  then  becomes  a  lien  on  the 
defendant's  real  estate. 

3.  Same — payment  to  the  clerk  is  not  a  satisfaction.  The  clerk  of  the 
circuit  court  not  being  a  collecting  officer  at  common  law  or  by  statute,  the 
payment  of  a  judgment  to  him  is  not  a  satisfaction  thereof,  and  he  will  have 
no  authority  on  such  payment  to  enter  a  satisfaction  upon  the  record,  and  if 
he  does,  it  is  void. 

4.  Same — when  clerk  may  enter  satisfaction.  Where  a  sheriff  returns  an 
execution  satisfied,  the  writ  becomes  evidence  of  the  satisfaction  of  the  judg- 
ment, upon  which  the  clerk  may  act  and  make  an  entry  of  satisfaction,  and  so 
is  a  receipt  in  full  given  by  the  plaintiff  in  the  judgment,  or  by  his  attorney 
of  record.  On  entry  of  satisfaction  by  the  clerk,  either  on  the  sheriff's 
return  of  full  payment  or  on  the  filing  of  tbe  receipt  of  the  plaintiff  or  his 
attorney,  the  plaintiff  will  be  required  to  have  the  satisfaction  set  aside  by 
the  court,  on  proper  notice,  before  he  can  sue  on  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
- — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Eock  Island  county;  the  Hon.  Arthur  A.  Smith,  Judge, 
presiding. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  of  Eock  Island  county,  by  Seymour,  Morgan  &  Allen, 
against  Harley  Haines,  and  taken  by  appeal  to  the  circuit 
court  of  Eock  Island  county,  where  a  trial  was  had  before 
the  court,  without  a  jury,  resulting  in  a  finding  and  judgment 
for  the  defendant,  which,  on  appeal,  was  affirmed  by  the 
Appellate  Court. 

The  plaintiffs  on  the  trial  below  sought  to  recover  on  a 
judgment  obtained  by  them  against  the  defendant  before  a 
justice  of  the  peace,  and'  to  prove  their  case  offered  in 
evidence  the  record  of  that  judgment.  After  this  judgment 
was  obtained  before  the  justice,  the  plaintiffs  took  a  tran- 
script of  the  same,  and  filed  it  in  the  office  of  the  circuit 
clerk,  who  recorded  the  same  in  the  usual  record.  To  defeat 
a  recovery,  the   defendant  offered  in  evidence  the  recorded 
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transcript  of  this  judgment,  which  was  filed  and  recorded 
before  the  plaintiffs  commenced  their  suit,  and  in  addition 
thereto  a  memorandum  of  satisfaction  on  the  margin  of  the 
transcript  record,  made  by  the  circuit  clerk,  as  follows: 
"Satisfied  by  payment,  December  24,  1875.  Geo.  D.  Gould, 
clerk. " 

The  defendant  then  proved  that  the  plaintiffs  were  non- 
residents, and  that  they  had  no  attorney  of  record ;  that  on 
December  24,  1875,  he  desired  to  discharge  the  judgment, 
which  was  a  lien  on  his  real  estate,  and  paid  to  the  clerk  the 
full  amount  of  the  judgment,  interest  and  costs,  and  there- 
upon the  judgment  was  satisfied  as  above  stated,  and  that 
the  money  was  still  in  the  hands  of  the  clerk. 

Mr.  William  H.  Gest,  for  the  appellants :     » 

The  clerk  of  the  circuit  court  has  no  authority,  by  law,  to 
enter  satisfaction  of  a  judgment.  Div.  4,  sec.  16,  chap.  25, 
Eevised  Statutes,  requires  the  clerk  to  keep  a  judgment  and 
execution  docket,  in  which  "a  blank  column  shall  be  kept,  in 
which  may  be  entered  a  note  of  the  satisfaction  or  other 
disposition  of  the  judgment  or  decree,"  and  provides,  that 
"when  satisfied,  by  execution  or  otherwise,  or  set  aside,  or 
enjoined,  the  clerk  shall  enter  a  minute  thereof  in  such 
column,  showing  how  disposed  of,  the  date,  and  the  book  and 
page  where  the  evidence  thereof  is  to  be  found."  These 
entries  in  the  judgment  docket  are  required  to  be  made  only 
for  the  purpose  of  an  index  to  persons  searching  the  records 
of  judgments.  The  clerk  is  not  required  to  make  an  order  of 
record  satisfying  the  judgment,  but  a  minute  showing  where 
the  order  of  court  or  other  evidence  of  satisfaction  "is  to  be 
found,"  giving  date,  book  and  page. 

A  judgment  may  be  satisfied  by  an  order  of  the  court,  or 
by  execution  showing  payment,  which  is  a  part  of  the  record. 
The  sheriff's  act  is,  in  legal  contemplation,  the  act  of  the 
court.     But,  however  satisfied,  its  satisfaction  in  fact  and 
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the  evidence  of  it  are  one  thing,  and  the  clerk's  minute  is 
another,  which  must  be  based  upon  some  evidence  of  record. 
The  law  does  not  constitute  the  clerk  of  the  circuit  court 
the  agent  of  judgment  creditors,  to  receive  payment  of  their 
judgments.  Mazyck  &  Bell  v.  McEwen,  2  Bailey,  28  ;  Niolan 
v.  Drakeford,  id.  28;  Durant  v.  Metcalfe,  2  Mete.  (Ky.)  91; 
Chinn  v.  Mitchell,  id.  92 ;  chap.  25,  Eev.  Stat.  The  clerk  is 
not  even  required  to  receive  a  tender,  unless  by  the  order  of 
court.     Hammer  v.  Kaufman,  39  111.  89. 

Messrs.  Sweeney,  Jackson  &  Walker,  for  the  appellee : 

After  the  filing  of  the  transcript  in  the  office  of  the  clerk 
of  the  circuit  court,  the  judgment  of  the  justice  of  the  peace 
was  merged,  and  the  proceedings  became  a  judgment  of  the 
circuit  court,  and  no  suit  could  be  brought  on  the  justice's 
judgment.  Wayman  et  al.  v.  Cochrane,  35  111.  132;  King 
et  al.  v.  Hoar,  13  M.  &  W.  504;  Hogg  v.  Charton,  25  Pa.  St. 
200;  McNutt  v.  Wilcox  &  Fame,  3  How.  (Miss.)  419;  With- 
erspoon  v.  Spring,  3  id.  60 ;  Whiting  v.  Beebe,  7  Eng.  549 ; 
Hanna  et  al.  v.  Guy,  3  Bush,  91 ;  Freeman  on  Judgments,  180. 

Appellants  can  not  recover,  because  the  record,  as  intro- 
duced, showed  the  judgment  to  be  "satisfied  by  payment, 
December  24,  1875."  Until  this  satisfaction  is  vacated  or 
set  aside,  no  action  can  be  maintained  on  the  judgment. 
Baxter  v.  Tucker,  1  Dan.  Ch.  353  ;  Pratt  v.  Jones,%  22  Vt.  341 ; 
Royce  v.  Strong,  11  id.  248  ;  Hyde  v.  Taylor,  19  id.  599  ;  Dimick 
v.  Brooks,  21  id.  579 ;  Freeman  on  Judgments,  sec.  432. 

The  clerk  was  authorized  to  receive  the  money  due,  and 
satisfy  the  judgment.  The  plaintiffs  being  non-residents, 
having  no  attorney  here,  the  defendant  could  not  pay  to  the 
justice,  or  to  the  sheriff,  as  he  held  no  execution.  There  is 
no  reason  apparent  why  he  could  not  pay  the  judgment  to 
the  clerk  at  any  time,  and  save  the  costs  of  an  execution. 
The  cases  cited  by  appellants  arose  under  very  different  stat- 
utes from  ours. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  contends,  that  by  filing  the  transcript  of  the 
judgment  of  the  justice  of  the  peace,  rendered  in  1873,  in 
the  office  of  the  clerk  of  the  circuit  court,  in  1874,  it  became 
a  judgment  of  the  circuit  court,  and  by  operation  of  law  the 
original  judgment  of  the  justice  of  the  peace  was  merged  in 
the  supposed  judgment  of  the  circuit  court,  and  ceased  to 
have  any  force,  and  therefore  no  action  can  be  maintained, 
or  judgment  recovered  on  it.  We  are  unable  to  assent  to 
this  proposition.  The  statute  provides,  that  when  such  a 
transcript  shall  be  filed  in  the  circuit  clerk's  office,  "the  judg- 
ment shall  thenceforward  have  all  the  effect  of  a  judgment 
of  the  circuit  court,  and  execution  shall  issue  thereon  out  of 
that  court,  as  in  other  cases."  The  97th  section  of  chapter 
79,  Kev.  Stat.  1874,  in  terms  declares  the  object  of  the  pro- 
ceeding is  to  be  "for  the  purpose  of  obtaining  execution  to 
be  levied  on  real  estate. "  It  is  still  merely  the  judgment 
rendered  by  the  justice  of  the  peace.  The  proceeding  is 
purely  statutory,  and  for  the  purpose  of  obtaining  satisfac- 
tion of  the  judgment  remaining  on  the  justice's  docket.  A 
plaintiff  makes  his  judgment  a  lien  upon  the  real  estate  of 
the  defendant,  by  filing  a  transcript  of  his  judgment  in  the 
office  of  the  circuit  clerk,  and  by  execution  thereon  may  sub- 
ject it  to  sale  and  satisfaction  of  his  judgment.  The  filing 
of  the  transcript  and  suing  out  an  execution  from  the  clerk's 
office  is  but  a  mode  of  obtaining  satisfaction,  by  rendering 
defendant's  real  estate  liable  to  sale  in  the  same  manner  as 
on  judgments  recovered  in  the  circuit  court.  If  the  filing  of 
the  transcript  operated  as  a  merger  and  extinguishment  of 
the  justice's  judgment,  the  interest  on  the  justice's  judgment 
from  the  time  of  its  rendition  till  the  filing  of  the  transcript 
should  be  added,  and  should  become  a  part  of  the  principal 
of  the  judgment  in  the  circuit  court,  and  draw  interest.  No 
one  has  placed  such  a  construction  on  the  act,  nor  was  such 

36—104  Iul. 
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its  purpose.  The  judgment  remains  the  same,  but  an  addi- 
tional means  of  having  execution  is  given  by  the  statute.  It 
becomes  a  lien  on  real  estate.  It  becomes  a  record.  Execu- 
tion may  be  issued  upon  it  by  the  clerk,  and  it  may  be 
satisfied  in  the  same  manner  as  a  judgment  of  the  circuit 
court. 

Appellee  contends  that  payment  to  the  clerk  was  a  satis- 
faction of  this  judgment.  To  this  we  can  not  assent.  At 
common  law  the  clerk  is  not  a  collecting  officer,  nor  has  he 
been  made  such  by  statutory  enactment.  The  sheriff  is,  and 
a  judgment  may  be  paid  to  him  when  he  holds  a  fi.  fa.,  and 
payment  to  the  sheriff  will  operate  as  a  satisfaction,  and  in 
such  case  he  returns  the  writ  indorsed  satisfied,  and  the  filing 
of  the  writ  becomes  evidence  of  record  of  the  satisfaction  of 
the  judgment ;  or  a  judgment  may  be  satisfied  by  payment  to 
the  plaintiff  or  to  his  attorney  of  record,  and  the  clerk,  on  the 
presentation  to  him  of  the  satisfaction  piece,  or  a  proper  re- 
ceipt in  full,  is  authorized  to  enter  satisfaction  in  the  judgment 
docket.  But  we  find  no  authority  at  common  law  to  support 
the  position  that  payment  to  the  clerk  operated  as  satisfaction 
of  the  judgment.  Nor  is  anything  found  in  our  statute  author- 
izing the  clerk  of  the  circuit  court  to  receive  money  in  satis- 
faction of  a  judgment.  The  clerk  not  being  a  collecting  officer, 
the  payment  of  the  money  to  him  did  not  operate  to  satisfy 
the  judgment,  and  his  entry  of  satisfaction  on  the  judgment 
docket  was  unauthorized  and  void,  and  his  want  of  power 
to  make  the  entry  may  be  shown  in  a  collateral  proceeding. 
Had  he  made  the  entry  on  a  return  of  satisfaction  by  the 
sheriff,  or  on  a  receipt  in  full  from  the  plaintiff  or  of  his 
attorney  of  record,  or  under  the  order  of  either,  to  avoid  the 
effect  of  the  entry  of  satisfaction  the  plaintiff  would  no  doubt 
have  been  required,  on  proper  notice  and  motion,  to  have  the 
satisfaction  set  aside  before  he  could  have  sued  on  the  judg- 
ment. In  that  case  the  entry  of  satisfaction  by  the  clerk 
would  have  been  based  on  evidence  the  law  recognizes  as 
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satisfaction  by  parties  authorized  to  receive  the  money  neces- 
sary to  satisfaction  of  the  judgment.  But  here  the  money 
was  received  by  the  clerk,  and  the  law  has  not  made  that 
satisfaction,  or  evidence  of  satisfaction,  and  the  clerk  had 
no  more  right  to  make  the  entry  than  had  he  been  so  ordered 
by  a  stranger  to  the  judgment.  There  was  no  evidence  on 
the  record,  or  in  the  files  of  the  office,  upon  which  to  base 
the  entry.  Had  there  been  that,  the  satisfaction  should 
have  been  set  aside  by  the  court  before  the  judgment  would 
have  been  opened  for  any  proceedings  under  it. 

The  court  below,  therefore,  erred  in  treating  the  judgment 
as  satisfied,  and  in  not  rendering  judgment  in  favor  of  the 
plaintiff  below,  and  the  judgment  of  the  Appellate  Court 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey,  dissenting: 

I  concur  in  the  views  expressed  in  this  case,  except  in  so 
far  as  it  relates  to  the  legal  effect  of  the  act  of  the  clerk  in 
entering  upon  the  record  satisfaction  of  this  judgment.  Ap- 
pellants insist  that  the  entry  upon  the  record  in  this  case  of 
the  words  "satisfied  by  payment,"  etc.,  was  not  authorized 
under  the  facts  of  this  case,  and  that  such  entry  is  no 
obstruction  to  his  recovery,  unless  the  clerk  had  lawful 
authority  to  receive  the  money  from  the  defendant  in  satis- 
faction. I  find  no  authority  on  this  precise  question.  If  the 
entry  of  satisfaction  by  the  clerk  upon  the  roll  or  record 
becomes  part  of  the  record  to  the  same  extent  as  does  the 
return  of  a  sheriff  upon  an  execution,  then  it  is  plain  that, 
being  part  of  the  record,  the  entry  is  conclusive  until  it  is 
set  aside  by  order  of  the  court,  made  in  a  direct  proceeding 
for  that  purpose,  (Freeman  on  Judgments,  sec.  432,)  and  the 
same  can  not  be  attacked  collaterally  by  showing  that  the 
jlerk  did  wrong  when  he  made  the  record.  The  clerk  himself, 
if  this  entry  be  (properly  considered)  a  part  of  the  record, 
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lias  no  power  to  set  the  same  aside.  [Hughes  v.  Streeter,  24 
111.  647.)  I  think  that  this  entry  should  be  regarded  as  a 
part  of  the  record.  I  think  its  legal  effect  is  to  satisfy  the 
judgment  of  record.  So  long  as  that  satisfaction  remains  in 
force,  no  action  can  be  maintained  upon  the  judgment.  If 
this  satisfaction  of  record  was  entered  improvidently,  when 
it  ought  not  to  have  been  entered,  it  may  be  set  aside  by  the 
circuit  court  on  cause  shown,  on  motion. 

Counsel  for  appellants  seem  to  think  that  this  question  is 
affected  by  sec.  16,  chap.  25,  Kev.  Stat.  1874,  relating  to  the 
judgment  and  execution  docket  to  be  kept  by  the  clerk,  in 
which  docket  it  is  there  said :  "A  blank  column  shall  be 
kept,  in  which  may  be  entered  a  note  of  the  satisfaction  or 
other  disposition  of  the  judgment,  and  when  satisfied,  by 
execution  or  otherwise,  *  *  *  the  clerk  shall  enter  a 
minute  thereof  in  such  column,  showing  how  disposed  of,  the 
date,  and  the  book  and  page  where  the  evidence  thereof  is  to 
be  found."  This  provision  is  merely  directory  to  the  clerk, 
for  the  convenience  of  parties,  and  entries  in  such  book  do 
not,  properly  speaking,  constitute  any  part  of  the  roll  or 
record.  The  rights  of  parties  in  nowise  depend  upon  the 
fidelity  of  the  clerk  in  keeping  this  docket.  Its  language 
assumes  that  satisfaction  spoken  of  in  that  section  means 
satisfaction  of  record,  for  it  requires  a  reference  to  the  book 
and  page  where  the  record  evidence  may  be  found.  This 
distinction  between  the  docket  and  the  record  is  sanctioned 
by  the  reasoning  of  Judge  Marcy,  in  the  case  of  Lownds  v. 
Remser,  7  Wend.  37.  The  views  here  expressed  are  in  har- 
mony with  the  entire  reasoning  in  that  case.  The  clerk  has 
the  power,  by  law,  to  enter  satisfaction  of  judgments  of 
record  in  his  office,  and  in  this  case  he  did  exercise  that 
power,  and  until  that  order  be  set  aside  by  the  order  of  the 
court,  I  think  no  action  can  be  maintained  upon  a  judgment 
the  satisfaction  of  which  stands  entered  of  record. 
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It  ought  to  be  observed  the  entry  of  satisfaction  is  not 
made  on  the  judgment  docket,  but  upon  the  record,  which  is 
equivalent  to  an  entry  upon  the  rolls,  under  the  old  English 
practice.  It  is  not  denied  that  "the  clerk,  on  presentation 
to  him  of  a  satisfaction  piece,  or  a  proper  receipt  in  full, " 
signed  by  the  plaintiff  or  his  attorney  of  record,  "is  author- 
ized to  enter  satisfaction"  of  the  judgment.  If  this  be  so, 
can  such  entry  of  record  depend  for  its  validity  upon  the 
evidence  presented  to  the  clerk  to  induce  him  to  make  the 
entry  ?  If  it  should  turn  out  that  such  receipt  in  full  was  a 
forgery,  would  that  invalidate  the  entry  of  satisfaction,  or 
would  it  in  such  case  require  the  order  of  the  court  to  vacate 
the  entry? 


James  Tobin 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1882. 

1.  Criminal  law— finding  party  guilty  of  two  offences  growing  out  of 
a  single  transaction.  A  party  can  not  be  guilty  of  robbery  and  of  having 
received  the  same  goods  obtained  by  the  robbery,  knowing  them  to  have  been 
so  obtained,  where  there  is  but  a  single  transaction  involved,  and  a  verdict 
finding  him  guilty  of  the  robbery,  and  of  the  larceny  of  the  goods  so  taken, 
and  of  receiving  them,  knowing  them  to  have  been  stolen  or  acquired  by 
robbery,  is  inconsistent.  The  latter  offence  imports  a  subsequent  and  dis- 
tinct transaction  from  the  robbery,  and  involves  some  other  person  who  had 
previously  obtained  the  property  by  robbery. 

2.  Eeceiving  stolen  goods — verdict  must  find  their  value.  There  can 
not  be  imprisonment  in  the  penitentiary  for  the  offence  of  receiving  property 
obtained  by  robbery,  unless  the  value  of  the  property  exceeds  fifteen  dollars; 
and  to  authorize  such  punishment  the  verdict  of  the  jury  must  find  the  value 
of  the  property. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  John  G.  Eogers,  Judge,  presiding. 
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Mr.  John  Gibbons,  for  the  plaintiff  in  error : 

As  to  the  joinder  of  offences  in  one  indictment,  and  com- 
pelling an  election :  Wharton's  Criminal  PI.  and  Pr.  (8th  ed.) 
sec.  294;  1  Bishop's  Criminal  Procedure,  chap.  30,  (3d  ed.) ; 
Harmon  v.  Commonwealth,  12  S,'  &  B.  69-;  State  v.  Johnson,  -3 
Harrington,  561 ;  Goodhue  v.  People,  94  111.  37 ;  Wharton's 
Criminal  Law,  sec.  1387. 

It  can  not  be  contended  that  robbery  or  larceny,  and  receiv- 
ing stolen  goods,  are  cognate  offences, — that  they  can  form 
part  of  the  same  transaction,  or  that  they  are  such  in  their 
nature  that  the  defendant  might  be  guilty  of  both.  People 
v.  Harriden,  1  Parker,  344 ;  1  Bishop's  Criminal  Procedure, 
sees.  189,  213. 

To  constitute  robbery,  the  property  must  not  only  be  valu- 
able, but  it  must  be  also  taken  from  the  person  and  the 
peaceable  possession  of  the  owner.  Phipoe's  case,  2  Leach, 
773 ;  Rex  v.  Edwards,  6  Car.  &  P.  521 ;  Moore's  Criminal 
Law,  54 ;  Wharton's  Criminal  Law,  sec.  878. 

The  verdict  is  defective  in  not  finding  the  value  of  the 
stolen  property  received.  This  is  necessary  where  the  pun- 
ishment depends  on  value  of  property,  etc.  Thomas  v.  State, 
5  How.  (Miss.)  20 ;  Shines  v.  State,  42  Miss.  331 ;  State  v. 
Cleaveland,  58  Me.  564;  Dick  v.  State,  3  Ohio  St.  89;  Colia 
v.  State,  16  Ala.  781 ;  McPherson  v.  State,  9  Yerg.  279  ;  Ken- 
nedy v.  People,  39  N.  Y.  245 ;  Williams  et  al.  v.  People,  44 
111.  478. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  May  term,  1882,  of  the  Criminal  Court  of  Cook 
county,  an  indictment,  consisting  of  three  counts,  charging, 
respectively,  robbery,  larceny,  and  receiving  stolen  property, 
was  found  against  James  Tobin,  Allen  Cummings,  and  Frank 
Williams.  Upon  trial  had,  the  jury  returned  the  following 
verdict :     "We,  the  jury,  find  the  defendants  James  Tobin 
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and  Frank  Williams  guilty,  in  manner  and  form  as  charged 
in  the  indictment,  and  fix  their  terms  of  imprisonment  at 
four  years  each  in  the  penitentiary  of  this  State. "  The  court, 
having  overruled  a  motion  for  a  new  trial  as  to  Tobin,  sen- 
tenced him  to  four  years'  imprisonment  in  the  penitentiary, 
and  this  writ  of  error  was  brought  to  reverse  the  judgment. 

As  the  verdict  reads,  the  jury  found  the  two  defendants 
guilty  of  each  one  of  the  three  offences  charged  in  the  indict- 
ment. But  this  could  not  properly  have  been,  under  the 
evidence  in  the  case.  It  is  an  inconsistency  that  where  there 
is  but  a  single  transaction  involved,  as  the  proof  shows  to 
have  been  here,  the  same  person  could  have  been  guilty  of 
both  of  the  offences  of  robbery  and  of  having  received  goods 
obtained  by  robbery,  knowing  them  to  have  been  so  obtained. 
The  objection  is  not  from  the  joinder  of  counts, — they  are 
well  enough  joined.  (Bennett  v.  People,  96  111.  602  ;  Lyons  v. 
People,  68  id.  271 ;  Hiner  v.  People,  34  id.  297.)  The  diffi- 
culty is  brought  into  the  case  by  the  evidence.  The  three 
offences  charged  in  the  indictment  are  not  comprised  in  rob- 
bery. Larceny  might  be  embraced  in  it,  but  it  is  otherwise 
with  receiving  property  obtained  by  robbery.  This  imports  a 
distinct  and  subsequent  transaction,  and  involving  another 
person,  the  receiver  receiving  the  property  from  some  other 
person  who  had  previously  obtained  it  by  robbery.  The  stat- 
ute implies  this,  in  providing  that  in  the  prosecution  for  this 
offence  it  shall  not  be  necessary  to  aver  or  to  prove  that  the 
person  who  obtained  the  property  by  robbery  has  been  con- 
victed. As,  then,  the  prisoner  could  not,  under  the  evidence  in 
this  case,  have  been  guilty  of  both  these  offences,  of  which  one 
did  the  jury  find  him  guilty  ?   The  proof  renders  this  uncertain. 

The  prosecuting  witness  testified  that  on  the  night  of  the 
10th  day  of  May,  18S2,  about  half-past  ten  o'clock,  he  was, 
in  the  street  in  Chicago,  set  upon  by  three  men,  and  robbed  of 
a  watch  and  chain.  A  pawnbroker  in  Chicago  testified  that 
on  the  morning  of  the  11th  of  May,  1882,  Tobin  sold  him  the 
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watch  and  chain  for  $4.  The  defendant  Williams  testified 
that  he  knew  nothing  of  the  robbery ;  that  the  morning  after 
the  robbery  was  said  to  have  been  committed  he  was  eating 
breakfast  in  a  certain  restaurant,  at  the  table  with  Tobin ; 
that  a  man,  whose  name  he  afterwards  learned  was  Heaney, 
came  to  Tobin  and  asked  him  if  he  knew  where  he  could  sell 
his  watch  and  chain ;  that  Tobin  inquired  of  witness  if  he  knew 
a  place,  and  witness  mentioned  the  pawnbroker's  place ;  that 
thereupon  Heaney  gave  the  watch  and  chain  to  Tobin  to  sell, 
and  that  witness  went  with  Tobin  to  the  pawnbroker's  office, 
where  Tobin  sold  the  watch  and  chain  for  $4,  and  gave  the 
money  to  Heaney.  Tobin  testified  substantially  to  the  same 
facts  as  Williams,  and  denied  all  connection  with  the  robbery. 

It  will  thus  be  seen  that  there  was  evidence  tending  to  show 
that  there  was  committed  but  merely  the  offence  of  receiving 
goods  obtained  by  robbery,  and,  as  before  remarked,  the  pris- 
oner could  not  properly  have  been  found  guilty  of  both  the 
offences  of  robbery  and  of  receiving  the  property  obtained  by 
the  robbery,  where  the  proof  shows  there  to  have  been  but  a 
single  transaction  involved.  It  is  uncertain,  then,  from  the 
evidence,  of  which  one  of  these  two  offences  the  prisoner  was 
found  guilty.  It  might  have  been  of  the  last  named  one,  and 
if  so,  the  judgment  of  imprisonment  in  the  penitentiary  is  not 
warranted  by  the  verdict,  as  the  value  of  the  property  obtained 
by  the  robbery,  or  received,  was  not  found  by  the  verdict. 
There  can  not  be  imprisonment  in  the  penitentiary  for  the 
offence  of  receiving  property  obtained  by  robbery,  unless  the 
value  of  the  property  exceeds  $15,  and  in  such  a  case,  to  jus- 
tify a  sentence  of  imprisonment  in  the  penitentiary,  this  court 
has  always  held  that  the  verdict  must  find  the  value  of  the 
property,  so  as  to  show  it  to  be  a  case  where,  under  the  law,  the 
punishment  of  imprisonment  in  the  penitentiary  is  authorized. 
Highland  v.  People,  1  Scam.  392  ;  Sawyer  v.  People,  3  Gilm.  53. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Edward  A.  Tease 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20.  1882. 

Instruction — error  to  refuse  one  on  party's  theory  based  on  evidence. 
On  the  trial  of  a  party  for  a  conspiracy  to  obtain  goods,  etc.,  where  the  evi- 
dence upon  the  material  points  in  the  case  is  conflicting,  it  is  error  to  refuse 
an  instruction  for  the  defendant  fairly  presenting  the  law  on  the  theory  of 
the  case  contended  for  by  him,  having  a  basis  in  the  evidence  on  which 
to  rest.  • 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  F.  Eunyan,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr.  Geo. 
C.  Ingham,  Assistant  State's  Attorney,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted,  together  with  John 
Horr,  William  Turner,  Michael  McDonough,  and  H.  M.  Cook, 
for  conspiracy.  The  indictment  contains  two  counts,  varying 
from  each  other  only  in  the  ownership  of  the  money,  goods, 
etc.,  which  it  is  alleged  it  was  the  purpose  of  the  conspiracy 
to  obtain..  Plaintiff  in  error  was  put  upon  trial  alone.  The 
jury  returned  a  verdict  of  guilty,  fixing  his  punishment  at 
confinement  in  the  penitentiary  for  the  term  of  two  years. 
The  court,  after  overruling  a  motion  for  a  new  trial,  gave 
judgment  upon  this  verdict,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

One  Lederer  was  the  owner  of  a  house  in  the  city  of  Chi- 
cago, and  plaintiff  in  error  was  his  agent  for  renting  the 
same,  and  had  been  such  agent  prior  to  and  including  the 
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year  1875.  On  the  24th  day  of  November,  1875,  Mary 
Wagner  rented  the  rooms  on  the  second  floor  of  this  build- 
ing, at  a  rental  of  $25  per  month,  and  on  the  next  day  she 
moved  into  them,  and  continued  to  occupy  them  thencefor- 
ward until  near  the  last  of  April,  1876.  On  the  20th  of 
February,  1880,  plaintiff  in  error  assumed  to  assign  what 
he  claimed  was  a  balance  of  $75,  due  on  account  of  this 
occupancy  of  the  rooms,  to  William  Turner.  On  the  9th  of 
July,  1880,  Turner  sued  out  a  writ  of  attachment  before 
Demars,  a  justice  of  the  peace  of  Cook  county,  in  favor  of 
uLederer  and  against  Mary  Wagner,  to  recover  the  amount 
so  assigned  to  him.  The  writ  was  placed  in  the  hands  of 
Michael  McDonough,  a  constable  of  Cook  county,  to  execute, 
and,  assuming  to  act  by  virtue  of  its  authority,  he  seized 
goods  belonging  to  John  Taylor,  in  the  possession  of  Mary 
Wagner,  and  one  or  more  articles,  of  insignificant  value, 
belonging  to  her.  The  venue  was  changed  from  Demars  to 
Matson,  another  justice  of  the  peace  of  Cook  county,  and 
plaintiff  in  error  appeared,  in  obedience  to  a  subpoena,  and 
testified  on  the  trial  before  Matson.  While  this  attachment 
suit  was  pending,  somebody,  representing  himself  to  be 
Franklin  J.  Spencer,  sued  out  a  writ  of  replevin  before 
Smull,  also  a  justice  of  the  peace  of  Cook  county,  for  the 
same  property  upon  which  the  writ  of  attachment  was  levied. 
This  writ  was  placed  in  the  hands  of  John  Horr,  a  constable 
of  Cook  county,  to  execute.  Horr,  assuming  to  act  by  virtue 
of  the  writ,  took  the  attached  property  from  McDonough  and 
placed  it  in  a  warehouse  belonging  to  Horner,  who  issued 
duplicate  receipts  therefor,  one  to  McDonough  and  one  to 
Miller, — the  latter  a  name  not  in  anywise  identified  by  any 
of  the  witnesses  as  connected  with  the  transactions.  H.  M. 
Cook  was  bondsman  for  Turner  in  the  attachment  suit,  and 
also  an  employe  of  plaintiff  in  error.  The  writ  of  attach- 
ment was,  on  the  hearing  before  the  justice  of  the  peace, 
quashed.     McDonough  appeared  at  the  return  day  of  the 
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writ  in  the  replevin  suit,  and  there  being  no  prosecution, 
judgment  was  given  for  the  defendant,  and  that  the  property 
be  returned  to  him.  The  warehouse  receipt  issued  in  the 
name  of  "Miller,"  subsequently  came  into  possession  of  Mary 
Wagner,  and  by  means  of  it  she  regained  possession  of  the 
property  which  had  been  taken  from  her  by  virtue  of  the  writ 
of  attachment. 

The  theory  of  the  prosecution  is,  that  there  was  nothing 
due  from  Mary  Wagner  to  Lederer  for  the  occupancy  of  the 
rooms ;  that  the  assignment  to  Turner  was  colorable  only, 
and  the  suit  brought  pursuant  to  a  previous  agreement  or 
understanding  with  plaintiff  in  error ;  that  the  replevin  suit 
instituted  in  the  name  of  Franklin  J.  Spencer  was,  in  fact, 
instituted  by  plaintiff  in  error  in  person,  under  that  name, 
and  that  both  suits  were  instituted  as  a  means  whereby  to 
enable  plaintiff  in  error  and  one  or  more  of  his  co-defendants 
to  obtain  this  property.  On  the  question  of  the  indebtedness 
of  Mary  Wagner  there  was  a  conflict  of  evidence.  There 
was,  also,  evidence  tending  to  show  that  the  attachment  suit 
was  commenced  by  Turner  of  his  own  volition,  and  without 
the  knowledge  or  encouragement  of  plaintiff  in  error,  and 
also  that  the  suit  in  the  name  of  Franklin  J.  Spencer  was 
not  commenced  by  plaintiff  in  error,  but  by  another  person. 
If  the  jury  were  warranted  in  finding,  on  these  several  mat- 
ters, in  favor  of  the  plaintiff  in  error,  we  think  it  clear  their 
verdict  should  have  been  for  the  defendant,  for  there  is  no 
other  theory,  warranted  by  the  evidence,  upon  which  there 
could  be  a  verdict  of  guilty. 

The  plaintiff  in  error  asked  the  court  to  instruct  the  jury 
as  follows : 

"The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  that  on  the  first  day  of  May,  A.  D.  1876,  the 
witness  Mary  L.  Wagner  was  owing  to  the  witness  Lederer  a 
balance  for  rent  of  the  premises  previously  occupied  by  her, 
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at  the  corner  of  Desplaines  and  Washington  streets;  and 
they  further  believe,  from  the  evidence,  that  she  had  not  paid 
that  balance  that  was  by  her  so  owing  to  said  Lederer,  on  the 
20th  day  of  February,  A.  D.  1880;  and  they  further  believe, 
from  the  evidence,  that  on  that  day  the  defendant  Trask 
assigned  all  of  the  interest  of  said  Lederer  and  himself  in 
and  to  said  claim  to  William  L.  Turner,  and  that  said  Turner, 
of  his  own  motion,  without  consultation  with  the  defendant; 
Trask,  on  the  9th  day  of  July,  1880,  commenced  a  suit  by 
attachment,  of  Lederer  v.  Wagner,  before  justice  Demars,  and 
that  up  to  the  trial  of  said  cause  said  Trask  was  not  advised 
with  or  about  said  suit,  and  only  appeared  at  the  trial  of  said 
cause  in  response  to  a  subpoena,  and  upon  the  trial  of  said 
cause  only  testified  as  to  the  amount  that  was  due  from 
said  Wagner  to  said  Lederer ;  and  they  further  believe,  from 
the  evidence,  that  said  Trask  was,  on  the  morning  of  the  12th 
day  of  July,  A.  D.  1880,  in  Chicago,  and  not  in  Austin,  and 
that  he  did  not  appear  in  Austin  on  that  day  and  obtain  the 
writ  of  replevin  at  the  suit  of  Franklin  J.  Spencer  against 
M.  B.  McDonough,  their  verdict  should  be  not  guilty. " 

The  court  refused  to  give  the  instruction,  and  plaintiff  in 
error  excepted.  We  think  in  this  there  was  error.  The 
instruction  fairly  presented  the  law  on  the  theory  of  the  case 
contended  for  by  plaintiff  in  error,  and  had  a  basis  in  the 
evidence  on  which  to  rest. 

For  this  error  the  judgment  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. . 
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Louis  Glanz 

v. 

Charles  S.  Gloeckler. 

Filed  at  Ottawa  November  20,  1882. 

Insurance — party  having  the  legal  title  and  right  to  control  of  policy. 
Where  a  father  procured  a  policy  of  insurance  upon  his  own  life  for  the 
benefit  of  his  infant  daughter,  which  was,  in  express  terms,  made  payable, 
upon  his  decease,  to  her,  her  executors,  etc.,  and  paid  all  the  premiums 
thereon  out  of  his  own  funds,  making  no  charge  of  the  same  against  her,  and 
retaining  the  custody  of  the  policy:  Held,  that  the  contract  of  the  insurance 
company  was  with  the  daughter,  and  upon  her  death  the  legal  title  in  the 
contract  vested  in  her  legal  representative,  and  that  he  was  legally  entitled  to 
the  possession  of  the  policy,  and  that  the  administrator  of  the  deceased 
daughter  was  entitled  to  an  order  for  its  surrender  to  him. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Jussen  &  Anderson,  for  the  appellant : 
Where  a  person  effects  an  insurance  on  his  own  life  for 
the  benefit  of  his  wife  or  daughter,  pays  the  premiums 
thereon,  and  survives  his  wife  or  daughter,  he  will  not  be 
deprived  of  all  control  of  the  policy  still  remaining  in  his 
hands,  but  may,  with  the  consent  of  the  insurance  company, 
change  the  policy  in  favor  of  some  other  person.  Kerann  v. 
Hoivard,  23  Wis.  108 ;  Clark  v.  Durand,  12  id.  223 ;  Gambs 
v.  C.  M.  S.  Ins.  Co.  50  Mo.  44 ;  Succession  of  Hearing,  26 
La.  Ann.  326 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Ativoocl,  24 
Gratt.  497;  Otis  v.  Beckwith,  49  111.  121;  Ballou  v.  Giles, 
50  Wis.  614 ;  Universal  Life  Ins.  Co.  v.  Cogbill,  30  Gratt.  72  ; 
Graugrac  v.  Arden,  10  Johns.  293;  People  v.  Johnson,  14  111. 
342;  Pulvertorft  v.  Pulvertorft,  18  Ves.  Jr.  98;  Dole  v.  Lin- 
coln, 31  Me.  428;  Foster  v.  Giles,  50  Wis.  603;  Gould  v. 
Emerson,  99  Mass.  154. 
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Mr.  Frank  J.  Smith,  for  the  appellee : 

The  controversy  arises  over  the  possession  of  the  policy 
itself,  which  is  but  the  evidence  of  the  contract  of  insurance. 
Succession  of  Hearing,  26  La.  Ann.  326. 

If  appellee,  as  administrator  of  Emily  Glanz,  is  a  contract- 
ing party  with  the  insurance  company,  and  if  he  is  also  enti- 
tled to  the  benefits  of  the  contract  of  insurance,, then  he  is 
entitled  to  the  possession  of  the  policy.  The  policy  shows, A 
on  its  face,  that  it  is  a  contract  of  insurance  upon  the  life  of 
Louis  Glanz,  made  by  and  between  the  insurance  company 
and  "Amelia  L.  Glanz,  her  executors,  administrators  and 
assigns."  The  consideration  is  recited  as  paid  by  her,  and 
the  promise  of  the  company  is  made  to  her.  On  her  death 
without  issue,  her  interest  in  this  policy  passed  to  the  appel- 
lee, as  her  husband  and  administrator.  As  sustaining  this 
view,  see  Swan  v.  Snow,  11  Allen,  224;  North  American  Life 
Ins.  Co.  v.  Wilson,  111  Mass.  542;  Campbell  v.  New  England 
Ins.  Co.  98  Mass.  381 ;  Continental  Life  Ins.  Co.  v.  Palmer 
et  al.  42  Conn.  60;  Chapin  et  ah  v.  Fellows,  36  id.  132; 
Hutson  v.  Merrifiekl,  Admr.  51  Ind.  24 ;  Richer  v.  Charter  Oak 
Life  Ins.  Co.' 27  Minn.  193. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  petition,  commenced  originally 
in  the  probate  court  of  Cook  county,  by  Charles  S.  Gloeckler, 
the  appellee,  as  administrator  of  Amelia  L.  Gloeckler,  his 
deceased  wife,  against  Louis  Glanz,  the  appellant,  and  father 
of  the  said  Amelia  L.  Gloeckler,  to  recover  the  possession  of 
a  policy  of  insurance  issued  by  the  United  States  Life  Insur- 
ance Company  of  New  York  City,  upon  the  life  of  appellant, 
for  the  sum  of  $5000,  to  be  paid  upon  his  death  to  the  said 
Amelia  L.  On  the  hearing  of  the  cause,  the  probate  court 
entered  an  order  directing  the  surrender  of  the  policy,  in  con- 
formity with  the  prayer  of  the  petition.     From  this  order 
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Glanz  appealed  to  the  circuit  court  of  Cook  county,  where 
the  cause  was  heard  de  novo,  and  a  similar  conclusion 
reached.  Appellant  thereupon  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  First  District,  where  the  judgment 
and  order  of  the  circuit  court  were  affirmed,  and  he  now 
brings  the  case  here  for  review,  and  the  cause  is  submitted 
upon  the  following  agreed  state  of  facts : 

"December  10,  1860,  the  United  States  Life  Insurance 
Company  of  New  York  City,  in  the  State  of  New  York,  made, 
issued  and  delivered  in  said  city  its  policy  of  insurance  num- 
bered 8503,  which  declared,  among  other  things,  that  in  con- 
sideration of  $122.35  to  said  company  in  hand  paid  by 
Amelia  L.  Glanz,  and  of  the  annual  premium  of  $122.35,  to 
be  paid  in  advance  on  or  before  December  10  in  every  year 
during  the  continuance  of  said  policy,  said  company  did 
insure  the  life  of  said  Louis  Glanz  in  the  amount  of  $5000, 
for  the  term  of  his  natural  life ;  and  that  said  company  did 
thereby  promise  and  agree  to  and  with  the  said  assured,  her 
executors,  administrators  and  assigns,  well  and  truly  to  pay, 
or  cause  to  be  paid,  the  said  sum  assured  to  the  said  assured, 
her  executors,  administrators  or  assigns,  within  three  months 
after  due  notice  and  proof  of  the  death  of  said  Louis  Glanz : 
Provided,  that  if  said  Louis  Glanz  should,  without  the  con- 
sent of  the  said  company  previously  obtained  and  entered 
upon  said  policy,  pass  beyond  the  settled  limits  of  the  United 
States,  *  *  *  then  said  policy  should  be  void,  and  that 
said  policy  should  also  be  void  in  case  any  representation  in 
the  application  for  said  policy  should  be  found  to  be  untrue. 
Permissions  to  said  Louis  Glanz  to  visit  or  reside  in  Europe 
are  indorsed  upon  said  policy  under  date  of  March  1,  1861, 
March  7,  1862,  March  20,  1866,  and  March  17,  1867.  Said 
policy  was  issued  on  the  application  of  respondent,  Louis 
Glanz,  in  the  year  A.  D.  1860,  and  when  the  said  Amelia  L. 
(or  Emily  L.)  was  only  six  years  of  age.  All  premiums  have 
been  paid  by  the  respondent,  and  out  of  his  own  moneys,  up 
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to  the  death  of  the  decedent.  The  decedent  and  beneficiary 
in  said  policy  was  the  daughter  of  this  respondent,  and  the 
only  daughter  and  child  of  respondent  at  the  date  of  the  issue 
of  said  policy;  that  decedent  died  August  2'2,  1879,  at  the 
age  of  twenty-five  years,  and  left  her  surviving  no  child  or 
children,  or  descendants  of  child  or  children ;  that  decedent 
never  paid  anything  to  the  respondent  for  or  on  account  of 
said  policy,  but  was  his  daughter,  and  resided  with  him  until 
her  marriage,  in  June,  1879,  nor  has  he,  the  respondent,  ever 
made  any  charge  against  her  or  her  estate  for  or  on  account 
of  said  premiums ;  that  respondent  has  had  possession  of 
said  policy  since  its  issue,  and  the  permissions  thereon  for 
respondent  to  visit  Europe  were  granted  by  the  company  at 
respondent's  sole  request ;  that  said  policy  was  made  and 
issued  in  the  city  of  New  York,  in  the  State  of  New  York, 
and  there  delivered ;  that  said  policy  has  a  surrender  value 
of  over  $1000 ;  that  the  respondent,  on  the  9th  day  of  Octo- 
ber, 1879,  served  upon  the  company  issuing  said  policy  a 
written  notice,  notifying  said  company  of  respondent's  pur- 
pose and  desire  to  change  the  beneficiaries  in  said  policy." 
It  is  clear,  from  an  examination  of  the  policy,  the  sum 
insured  upon  appellant's  life  is,  in  express  terms,  made  pay- 
able, upon  his  decease,  to  his  daughter,  appellee's  intestate, 
and  had  she  survived  him,  it  will  not  be  questioned  that  she 
alone  could  have  maintained  an  action  on  the  policy ;  or,  in 
other  words,  it  must  be  conceded  the  contract,  of  which  the 
policy  is  the  only  evidence,  was  between  the  company  on  one 
side,  and  Amelia  L.  Glanz  on  the  other,  and  the  company 
expressly  covenants  with  her,  "her  executors,  administrators 
and  assigns, "  and  upon  her  decease  it  is  clear  the  legal  title 
in  the  contract  vested  in  appellee,  as  her  legal  representative. 
This  being  so,  we  are  aware  of  no  principle  that  would 
authorize  appellant  to  arbitrarily,  and  without  the  consent  of 
appellee,  defeat  this  vested  right  in  him.  Nor  is  his  right  in 
this  respect  at  all  affected  by  the  fact  that  the  contract  of 
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insurance  was  entered  into  by  the  company  on  the  applica- 
tion of  the  appellant  upon  his  own  life,  or  that  the  premiums 
were  paid  to  the  company  out  of  his  own  funds.  The  con- 
tract having  been  expressly  made  with,  and  for  the  benefit 
of,  appellee's  intestate,  as  we  have  already  seen,  it  follows 
appellee  is  legally  entitled  to  the  possession  of  the  policy, 
and  as  the  judgment  of  the  circuit  court  was  in  conformity 
with  this  view  of  the  law,  it  follows  the  Appellate  Court  com- 
mitted no  error  in  affirming  it.  Had  appellant,  when  caus- 
ing this  policy  to  be  executed  to  his  daughter,  desired  to 
retain  control  over  it  in  the  event  of  her  death  without  issue, 
it  would  have  been  very  easy  to  have  provided  for  such  a 
contingency;  but  nothing  of  this  kind  was  done,  or  even 
attempted  to.be  done,  and  he  must  abide  the  consequences. 

The  view  we  have  taken  of  the  case  seems  to  be  fully  sus- 
tained by  the  authorities.  Eudie  v.  Slemmons,  26  N.  Y.  9  ; 
Knickerbocker  Life  Ins.  Co.  v.  Weitz  et  al.  99  Mass.  157 ;  Swan 
v.  Snoiv,  11  Allen,  224;  North  American  Life  Ins.  Co.  v. 
Wilson,  111  Mass.  542;  Continental  Life  Ins.  Co.  v.  Palmer 
et  al.  42  Conn.  60 ;  Hutson,  Admr.  v.  Merr'ifield,  Admr.  51 
Ind.  24. 

A  number  of  cases  have  been  cited  by  appellant  which  are 
supposed  to  lay  down  a  different  rule  in  cases  of  this  char- 
acter. Without  entering  upon  any  analysis  or  review  of 
those  cases,  suffice  it  to  say,  that  upon  a  careful  considera- 
tion of  them,  we  are  of  opinion  they  are  all  distinguishable 
from  the  case  before  us,  and  may  readily  be  reconciled  with 
the  view  we  have  taken  of  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Scott,  Ch.  J.,  and  Walker,  J. :  We  are  unable  to  concur 
in  the  above  opinion. 

37—104  III. 
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Lena  M.  McCauley  et  al. 

v. 
Henry  W.  Rogers  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Chancery  jurisdiction — to  foreclose  chattel  mortgage.  A  court 
of  equity  has  jurisdiction  of  a  bill  to  foreclose  a  chattel  mortgage. 

2.  Decree — binds  parties  and  privies  in  estate.  A  decree  for  the  fore- 
closure of  a  chattel  mortgage,  where  the  court  has  jurisdiction  of  the  parties 
and  of  the  subject  matter,  and  ordering  sale  of  the  mortgaged  property,  from 
which  no  appeal  is  taken,  is  binding  and  conclusive  upon  the  mortgagor  and 
all  persons  claiming  title  through  or  under  him  after  the  filing  of  the  bill  to 
foreclose  the  mortgage. 

3.  Notice — from  pendency  of  suit.  A  purchaser  of  personal  property, 
pending  a  bill  to  foreclose  a  chattel  mortgage  thereon,  is  bound  by  the  decree 
that  may  be  made  against  the  person  from  whom  he  derives  title.  The  effect 
of  the  pendency  of  the  suit  is  not  to  annul  the  conveyance  or  purchase,  but 
only  to  render  it  subservient  to  the  rights  of  the  parties  in  litigation.  As  to 
the  rights  of  these  parties,  the  conveyance  is  treated  as  if  it  had  never  had 
any  existence,  and  it  does  not  vary  them. 

4.  Writ  of  assistance — against  purchaser  pendente  lite.  During  the 
pendency  of  a  bill  to  foreclose  a  chattel  mortgage  on  buildings  upon  leased 
ground,  the  mortgagor  confessed  judgment  in  favor  of  another  creditor,  who, 
a  few  days  after  the  decree  of  foreclosure,  took  out  an  execution  on  the  judg- 
ment, which  was  levied  on  the  same  property.  Before  the  sale  under  the 
execution  the  judgment  creditor  was  served  with  notice  of  the  decree  of  fore- 
closure, but  nevertheless  purchased  a  portion  of  the  property  under  his 
execution:  Held,  that  as  to  the  mortgagee,  the  purchase  was  to  be  regarded 
as  if  it  had  no  existence,  and  that  a  writ  of  assistance  against  the  purchaser, 
to  put  the  mortgagee  in  possession  under  his  purchase,  was  properly  awarded 
in  the  suit  to  foreclose. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  George  Gardner,  Judge, 
presiding. 

Messrs.  Leland  &  Gilbert,  for  the  plaintiffs  in  error  : 
No  lien  was  acquired  on  the  property  by  filing  the  bill  to 
foreclose  the  chattel  mortgage.     The  only  case  in  which  an 
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equitable  lien  upon  personal  property  is  recognized  as  created 
by  the  filing  of  a  bill  in  equity,  is  that  of  a  creditor's  bill. 
But  even  in  such  case  it  is  held  that  as  to  chattels  liable  to 
execution,  the  lien  is  defeated  by  their  actual  seizure  under 
execution  before  the  appointment  of  a  receiver.  First  Nat. 
Bank  v.  Gage  et  al.  93  111.  175. 

A  decree  foreclosing  a  chattel  mortgage,  so  long  as  the 
property  has  not  been  seized  or  sold  under  it,  does  not  affect 
the  rights  of  third  persons  in  the  goods.  Catlin  v.  Currier, 
1  Sawyer,  7. 

There  can  be  no  lien  created  by  a  decree  upon  personal 
property  in  a  defendant's  possession,  whicn  can  defeat  an 
execution  sale  of  the-  same  in  favor  of  other  creditors.  In 
this  case  the  lien  of  the  execution  first  attached.  There  is 
no  authority  in  law  for  the  issuing  of  a  writ  of  assistance  to 
put  a  purchaser  of  personal  property  in  possession. 

Mr.  Samuel  Kerr,  for  the  defendants  in  error : 

Defendants  in  error  having  been  made  parties  to  the  bill 
to  foreclose  the  mortgage,  are  bound  by  the  decree  in  the 
case,  and  by  meddling  with  the  property  pendente  lite,  became 
parties  to  the  decree.     Kessinger  v.  Whittaker,  82  111.  22. 

In  certain  cases  a  mortgagee  may  foreclose  his  chattel 
mortgage  by  bill  in  equity.    Dupuy  v.  Gibson  et  al.  36  111.  197. 

It  is  not  the  decree  which  creates  the  lien  on  the  chattel 
property,  but  the  chattel  mortgage.  The  decree  establishes 
and  fixes  the  extent  of  the  lien,  and  provides  for  its  enforce- 
ment. It  follows  that  plaintiffs  in  error,  who  are  purchasers 
pendente  lite,  are  bound  by  the  decree,  and  their  only  remedy 
was  to  appeal  from  the  decree,  or  surrender  the  property 
and  bring  their  action  of  replevin. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  6th  day  of  August,  1879,  James  McCauley,  being 
the  owner  of  certain  personal  property  in  Streator,  La  Salle 
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county,  consisting  of  certain  buildings  and  property  thereon, 
situated  on  leased  land,  executed  a  chattel  mortgage  on  the 
property  to  Henry  W.  and  James  C.  Eogers,  to  secure  money 
then  due  and  money  to  become  due,  the  mortgage  to  remain 
in  force  for  a  period  of  twenty-three  months.     The  mortgage 
was  acknowledged  and  recorded  in  the  manner  required  by 
the  statute.     On  the  24th  day  of  December,  1880,  the  mort- 
gagor having  failed  to  make  payment   as  required  by  the 
mortgage,  the  mortgagees  took  possession  of  the  property, 
and  placed  it  in  the  charge  of  a  custodian,  who  remained  in 
the  possession  for  four  days,  when  McCauley  caused  the  cus- 
todian to  be  arrested  on  a  charge  of  riot,  and  he  having  been 
taken  from  the   premises  under  a  warrant,   McCauley  went 
into  the  possession,  and  assumed  the  control  thereof.     On 
the  10th  day  of  January,   1881,  the  mortgagees,  who  then 
resided  in  Cook  county,  brought  a  bill  in  equity,  in  the  Supe- 
rior Court  of  Cook  county,  to  foreclose  the  mortgage.     James 
McCauley,  who  also  at  that  time  resided  in  Cook  county,  was 
made  a  defendant  to  the  bill,  and  duly  served  with  process. 
In  May  following  a  hearing  was  had,  and  the  cause  was 
referred  to  the  master  to  state  an  account.     On  the  2d  day 
of  November  the  master's  report  was  confirmed,  and  a  decree 
of  foreclosure  rendered  for  the  sum  of  $1482.62.     Under  this 
decree  the  master  in  chancery  sold  the  property  to  the  mort- 
gagees.    While  the  bill  to  foreclose  the  mortgage  was  pend- 
ing,  and  on  the  22d   day  of  July,    18 SI,  James  McCauley 
confessed  a  judgment  in  the  La  Salle  circuit  court,  in  favor 
of  Lena  M.  McCauley,  for  the  sum  of  $3073.60.     On  Novem- 
ber 8,  1881,  an  execution  was  issued  on  the  judgment,  and 
levied  upon  the  property,  which  was  sold  on  the  execution 
November  26,  a  part  to  the  plaintiff  in  execution,  and  the 
balance  to  Wm.  A.  Funk,  both  of  whom  had  actual  notice  of 
the  decree  of  foreclosure.     On  the  28th  day  of  December, 
1881,  the  court  entered  a  rule  on  Lena  M.  McCauley  and 
Wm.  A.  Funk,  to  show  cause  why  a  writ  of  assistance  should 
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not  issue  against  them  on  behalf  of  the  complainants  in  the 
decree  of  foreclosure,  to  put  them  in  possession  of  the  prop- 
erty. Lena  M.  McCauley  and  Wm.  A.  Funk  appeared  before 
the  court,  and  a  hearing  was  had,  which  resulted  in  an  order 
directing  the  writ  of  assistance  to  issue.  To  reverse  this  last 
order  a  writ  of  error  was  sued  out  from  the  Appellate  Court, 
where  the  order  of  the  circuit  court  was  affirmed,  and  plain- 
tiffs in  error  have  sued  out  this  writ  of  error  to  reverse  the 
judgment  of  the  Appellate  Court. 

This  writ  of  error  was  not  brought  to  reverse  the  decree  of 
the  Superior  Court  of  Cook  county,  wherein  the  chattel  mort- 
gage was  foreclosed,  and  a  sale  of  the  property  ordered. 
That  decree  remains  unchallenged,  so  far  as  this  proceeding 
is  concerned.  The  object  of  this  writ  was  merely  to  reverse 
the  order  of  December  28,  1881,  which  directed  a  writ  of 
assistance  to  issue  against  Lena  M.  McCauley  and  Wm.  A. 
Funk,  to  take  the  property  out  of  their  possession  and  place 
the  same  into  the  possession  of  defendants  in  error,  who  pur- 
chased under  the  decree  of  foreclosure.  The  Superior  Court 
of  Cook  county,  in  the  proceedings  to  foreclose  the  mortgage, 
acquired  jurisdiction  over  the  person  of  the  mortgagor,  James 
McCauley,  by  service  of  process  upon  him,  and  if  the  court 
had  jurisdiction  of  the  subject  matter  of  the  litigation,  the 
decree  rendered  in  the  cause  will  be  binding  and  conclusive 
upon  McCauley,  and  all  persons  who  claim  title  to  the  prop- 
erty through  or  under  him  after  the  bill  was  brought  to  fore- 
close the  mortgage.  We  shall  not  enter  upon  a  discussion 
of  the  question  whether  a  court  of  equity  has  jurisdiction  to 
decree  a  foreclosure  of  a  chattel  mortgage,  as  this  court 
has  heretofore  decided  in  favor  of  the  jurisdiction,  and  the 
question  may  be  regarded  as  settled  in  this  court, — at  least 
that  a  court  of  equity  has  jurisdiction.  Dupuy  v.  Gibson,  36 
111.  197;   Gaar,  Scott  dc  Co.  v.  Hurcl,  92  id.  315. 

As  the  decree  of  foreclosure  remains  in  full  force  and  effect, 
and  has,  to  a  certain  extent,  settled  the  rights  of  the  parties, 


582  McCauley  et  at.  v.  Kogers  et  al.  [Nov. 

Opinion  of  the  Court. 

it  becomes  important  to  refer  to  the  decree,  and  determine 
what  facts  were  found  therein,  and  what  matters  were  deter- 
mined and  settled  thereby.  In  the  decree  it  is,  among  other 
things,  found  that  the  defendants  in  error  obtained  a  lien  on 
the  property  under  the  chattel  mortgage,  which  was  and  is 
paramount.  The  decree  orders :  "That  on  demand  of  the 
master  in  chancery,  James  McCauley  permit  him  and  any 
other  person  to  enter  and  inspect  said  property  on  the  day  of 
sale,  and  that  on  the  confirmation  of  such  sale,  and  the  pro- 
duction of  the  bill  of  sale  or  conveyance,  the  said  James 
McCauley,  or  other  defendants  who  may  be  in  possession,  or 
any  other  person  who  shall  have  come  into  possession  of  said 
property,  or  any  part  thereof,  under  any  of  the  defendants  to 
this  cause  since  the  filing  of  this  bill,  immediately  quit  and 
deliver  up  said  goods  and  chattels  *  *  *  to  the  pur- 
chaser at  said  sale,  without  delay,  and  that  in  default  thereof 
a  writ  of  assistance  may  issue,  in  accordance  with  the  prac- 
tice of  this  court."  Under  the  finding  in  the  decree,  when 
the  bill  to  foreclose  the  chattel  mortgage  was  filed  the  mort- 
gagees had  a  valid  lien  on  the  property.  Had  a  court  of 
equity  jurisdiction  to  enforce  that  lien  by  proper  decree,  or 
could  plaintiffs  in  error,  pending  the  proceedings  to  enforce 
the  lien,  with  full  notice  of  the  proceedings,  acquire  a  valid 
title  to  the  property,  and  thus  render  null  a  decree  of  a  court 
of  general  jurisdiction? 

In  the  discussion  of  this  question,  Story,  (vol.  1,  sec.  406,) 
says :  "He  who  purchases  during  the  pendency  of  a  suit  is 
held  bound  by  the  decree  that  may  be  made  against  the  per- 
son from  whom  he  derives  title.  *  *  *  Where  there  is  a 
real  and  fair  purchase,  without  any  notice,  the  rule  may 
operate  hardly ;  but  it  is  a  rule  founded  upon  a  great  public 
policy,  for  otherwise  alienations  made  during  a  suit  might 
defeat  its  whole  purpose,  and  there  would  be  no  end  to  litiga- 
tion, and  hence  arises  the  maxim  pendente  lite  nihil  inno- 
venter,  the  effect  of  which  is,  not  to  annul  the  conveyance,  but 
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only  to  render  it  subservient  to  the  rights  of  the  parties  in 
litigation.  As  to  the  rights  of  these  parties  the  conveyance 
is  treated  as  if  it  never  had  any  existence,  and  it  does  not 
vary  thern.  The  decree  of  foreclosure  was  rendered  Novem- 
ber 2,  1881.  The  execution  under  which  plaintiffs  in  error 
purchased  was  not  issued  until  November  8,  and  the  sale  on 
the  execution  was  not  made  until  November  26,  but  before 
the  sale  plaintiffs  in  error,  who  purchased  the  property,  were 
served  with  a  copy  of  the  decree,  and  had  actual  notice  of  all 
the  rights  of  the  mortgagees  in  the  property,  as  found  and 
established  by  the  decree.  Under  such  circumstances,  what 
right  had  plaintiffs  in  error  to  meddle  with  the  property  ? 
They  knew  defendants  in  error  had  a  valid  lien  on  the  prop- 
erty, and  that  the  property  had  been  decreed  to  be  sold  in 
satisfaction  of  a  valid  debt,  secured  by  a  prior  lien.  Know- 
ing these  facts,  the  purchase  by  them  is  to  be  treated  as  if 
it  never  had  any  existence.  They  had  no  right  to  attempt 
to  obstruct  the  enforcement  of  a  decree  of  a  court  of  equity, 
and  they  can  take  nothing  by  their  purchase. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


William  Vogt  et  al. 

v. 
Edwabd  E.  Ayer. 

Filed  at  Ottaica  November  20,  1882. 

Taxation — place  for  assessment  of  vessels.  Vessels  are  required  by  the 
statute  to  be  listed  and  assessed  for  taxation  in  the  county,  town,  city,  village 
or  district  in  which  the  same  may  belong,  or  are  enrolled,  or  registered,  or 
licensed,  or  are  kept  when  not  enrolled,  registered  or  licensed,  and  not  else- 
where; and  when  listed  and  assessed  at  some  other  place,  the  assessment  will 
be  without  authority  of  law,  and  the  taxes  levied  thereon  may  be  enjoined. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellants : 

As  a  general  principle,  personal  property  follows  the  per- 
son of  the  owner,  and  in  contemplation  of  law  has  its  place 
where  he  is  domiciled.  Mobile  v.  Baldwin,  57  Ala.  61 ;  Battle 
v.  Mobile,  9  id.  (N.  S.)  239 ;  St.  Louis  v.  Ferry  Co.  11  Wall. 
423. 

The  place  where  vessels  are  registered,  enrolled  or  licensed, 
may  belong  or  are  kept  when  not  enrolled,  etc.,  is  the  place 
where  they  are  liable  to  taxation.  Sec.  13,  Eevenue  Law; 
Hays  v.  Pacific  Mail  Steamship  Co.  17  How.  596 ;  City  of 
St.  Joseph  v.  Saville,  39  Miss.  460 ;  State  v.  Haight,  30  N.  J. 
428 ;  People  v.  Commissioner  of  Taxes,  1  Hun,  143 ;  Wilkey 
v.  Pekin,  19  111.  160 ;  Minturn  v.  Hays,  2  Cal.  590 ;  Peabody 
v.  County,  10  Gray,  97 ;  Burroughs  on  Taxation,  sec.  46 ; 
1  Cooley  on  Taxation,  270  ;  Hilliard  on  Taxation,  125 ;  Mor- 
gan v.  Parham,  16  Wall.  471. 

Personal  property  is  taxable  at  the  place  where  the  owner 
resides,  unless  changed  by  statute.  Foster  v.  Blue  Earth 
County,  7  Minn.  140  ;  Whitesell  v.  Northampton  County,  49 
Pa.  526;  McKeem  v.  Northampton  County,  49  id.  519. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Edward  E.  Ayer, 
against  William  Vogt,  collector  of  the  town  of  North  Chicago, 
and  William  T.  Johnson,  treasurer  and  ex  officio  collector  of 
taxes  for  the  county  of  Cook,  to  enjoin  the  taxes  assessed  by 
the  town  of  North  Chicago,  on  two  vessels  owned  by  com- 
plainant. It  is  alleged  in  the  bill  that  by  the  laws  of  the 
United  States,  Chicago  is  a  port  of  registry,  and  a  place  for 
the  registering  of  vessels ;  that  the  office  for  registering  is  at 
the  custom  house,  in  South'  Chicago ;  that  complainant  was, 
on  the  1st  day  of  May,  1881,  the  owner  of  two  vessels, — the 
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"Milwaukee  Belle,"  and  the  "Jessie  Hoyt ;"  that  such  vessels 
were  duly  registered  at  the  office  of  the  collector  of  revenue, 
in  South  Chicago,  and  that  the  situs  of  the  vessels  and  the 
place  where  their  business  is  transacted  is  in  the  town  of 
South  Chicago.  It  further  appears,  from  the  allegations 
of  the  bill,  that  both  vessels  were  assessed,  under  the  State 
laws,  in  the  town  of  South  Chicago,  for  the  year  1881.  Of 
that  tax  no  complaint  is  made,  and  it  is  averred  complainant 
has  paid  the  same.  It  also  appears  that  complainant  resides 
in  the  town  of  North  Chicago,  and  on  that  account  his  ves- 
sels seem  to  have  been  assessed  in  that  town  for  the  same 
year  they  were  assessed  in  the  town  of  South  Chicago.  It  is 
the  tax  imposed  by  the  town  of  North  Chicago  complainant 
seeks  to  have  enjoined.  To  the  bill  alleging  these  facts,  with 
the  usual  particularity,  defendants  interposed  a  demurrer, 
which  was  by  the  court  overruled,  and  defendants  electing  to 
stand  by  their  demurrer,  the  temporary  injunction  previously 
awarded  was  made  perpetual. 

Section  13  of  the  Kevenue  Law,  Eev.  Stat.  1874,  provides : 
"All  persons,  companies  and  corporations  in  this  State  own- 
ing steamboats,  sailing  vessels,  wharf  boats,  barges  ■  and 
other  water  craft,  shall  be  required  to  list  the  same  for 
assessment  and  taxation  in  the  county,  town,  city,  village  or 
district  in  which  the  same  may  belong,  or  be  enrolled,  regis- 
tered or  licensed,  or  kept  when  not  enrolled,  registered  or 
licensed."  The  allegations  of  the  bill,  which  the  demurrer 
admits  to  be  true,  bring  the  case  precisely  within  the  pro- 
visions of  this  statute,  and  show  that  complainant  has  done 
all  the  law  requires  him  to  do.  It  is  stated,  with  sufficient 
definiteness,  that  Chicago  is  a  port  of  registry  under  the  laws 
of  the  United  States,  and  that  the  office  of  the  collector  of 
that  port  is  in  the  town  of  South  Chicago,  where  complain- 
ant's vessels  are  registered,  and  the  allegation  of  the  bill  is, 
"the  situs  of  the  vessels  and  the  place  where  their  business 
is  transacted  is  in  the  town  of  South  Chicago."     That  being 
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admitted,  as  it  is  by  the  demurrer  to  the  bill,  the  town  of 
South  Chicago  is  the  place  where  such  vessels,  in  the  lan- 
guage of  the  law,  "belong,""  or  are  "enrolled,  or  registered,  or 
licensed,"  or  are  "kept  when  not  enrolled,  registered  or 
licensed."  It  follows,  therefore,  that  South  Chicago  is  the 
place  where  complainant's  vessels  should  be  listed  for  assess- 
ment and  taxation.  They  were  not  assessable  elsewhere, 
and  the  taxes  levied  upon  them  in  the  town  of  North  Chicago 
were  without  authority  of  law,  and  the  court  properly  made 
the  injunction  restraining  the  collection  perpetual. 
The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affirmed. 


The  West  Chicago  Alcohol  Works 

v. 

Charles  Sheer. 

Filed  at  Ottawa  November  20,  1882. 

1.  Intekest — unreasonable  and  vexatious  delay  of  payment.  Mere 
delay  to  make  payment  of  money  due  on  an  account,  or  appearing  and  de- 
fending suit  for  its  recovery,  will  not  authorize  a  recovery  of  interest  under 
the  clause  of  the  statute  giving  interest  "on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment. " 

2.  The  delay  of  payment  must  be  both  unreasonable  and  vexatious,  and 
to  make  it  such  the  debtor  must,  in  some  way,  have  thrown  obstacles  in  the 
way  of  collection  of  the  demand,  or  by  some  management  have  induced  the 
creditor  to  prolong  taking  proceedings  to  collect  the  debt  longer  than  he 
would  otherwise  have  done. 

3.  Same — statute — where  the  sum  is  certain.  The  statute  does  not  allow 
interest  on  money,  after  it  becomes  due  by  the  terms  of  a  contract,  unless 
such  contract  is  in  writing,  or  unless  the  money  is  due  on  the  settlement  of 
accounts  between  the  parties.  The  case  of  Maltman  v.  Williamson,  69  111. 
423,  so  far  as  it  holds  that  money  becoming  due  upon  a  verbal  contract  will 
carrv  interest  when  it  is  a  certain  and  definite  sum,  is  not  to  be  followed. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  T.  A.  Moran,  Judge,  presiding. 

Mr.  S.  K.  Dow,  for  the  plaintiff  in  error: 

At  common  law,  interest  was  not  recoverable  in  any  case. 
In  this  State  its  recovery  depends  entirely  upon  the  statute. 
Illinois  Central  R.  R.  Co.  v.  Cobb  et  al.  72  111.  148 ;  City  of 
Pekin  v.  Reynolds,  31  id.  530 ;  Madison  County  v.  Bartlett, 
1  Scam.  67;  City  of  Chicago  v.  Allcock,  86  111.  384. 

There  is  a  class  of  cases  arising  out  of  damage  to,  or  con- 
version of,  personal  property,  by  fraud  or  otherwise,  in  which 
the  allowance  of  six  per  cent  interest  on  the  sum  found  has 
been  sanctioned.  Bradley  v.  Geisehnan,  22  111.  494 ;  Chicago 
and  Northwestern  Ry.  Co.  v.  Ames,  40  id.  249 ;  Northern 
Transportation  Co.  v.  Yellick,  52  id.  249 ;  Chicago  and  North- 
western Ry.  Co.  v.  Schultz,  55  id.  421. 

To  justify  the  allowance  of  interest  upon  an  unliquidated 
account,  there  must  be  an  unreasonable  and  vexatious  delay 
of  payment.     Kev.  Stat.  chap.  74,  sec.  2. 

Appearing  and  defending  suit  alone  is  not  an  unreasonable 
and  vexatious  delay  of  payment.  Aldrich  et  al.  v.  Dunham 
et  al.  16  111.  403 ;  Sammis  v.  Clark  et  al.  13  id.  544;  Kennedy 
v.  Gibbs,  15  id.  406;  Hitt  v.  Allen,  13  id.  597. 

The  provision  in  the  statute  making  certain  indebtedness 
interest  bearing,  excludes  all  other  debts  not  mentioned. 
Aldrich  et  al.  v.  Dunham  et  al.  16  111.  403 ;  Sammis  v.  Clark 
et  al.  13  id.  546. 

Mr.  Francis  Lackner,  and  Mr.  Sidney  C.  Eastman,  for  the 
defendant  in  error : 

Interest  was  properly  allowed  on  the  rent  due,  as  the 
amount  was  fixed  and  certain.  The  liquidation  is  not  re- 
quired to  be  made  after  the  termination  of  a  contract.  If 
there  is  no  dispute  as  to  the  amount,  there  can  be  no  basis 
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for  a- liquidation, — it  is  liquidated  the  moment  it  is  made. 
Clark,  Jr.  v.  Dutton,  69  111.  521 ;  Maltman  v.  Williamson,  69 
id.  423 ;  Bishop  Hill  Colony  v.  Edgerton,  26  id.  54 ;  Ditch  v. 
Vollhardt,  82  id.  134. 

When  it  is  the  duty  of  one  party  to  pay  the  other  a  fixed 
or  definite  sum  of  money,  by  contract  either  express  or  im- 
plied, without  any  previous  demand,  and  a  definite  time  is 
fixed  for  payment,  interest  is  recoverable  from  the  time  so 
fixed  for  payment.  Forte  v.  Blanchard,  6  Allen,  221 ;  Dodge 
v.  Perkins,  9  Pick.  368 ;  Graham  v.  Chrystal,  1  Abb.  121 ; 
Van  Renssalaer  v.  Jones,  2  N.  Y.  643  ;  Williams  v.  Sherman, 
7  Wend.  109 ;  Hollingsworth  v.  Hammond,  30  Ala.  668. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  for  rent  claimed  to  be  due  under  an  alleged 
verbal  lease  of  premises,  from  October  7,  1876,  to  May  1, 
1877,  at  the  monthly  rent,  payable  at  the  expiration  of  each 
month,  of  $208.34  to  January,  1877,  and  of  $275  thence  to 
May  1,  1877,  making,  according  to  the  bill  of  particulars 
filed  with  the  declaration,  the  whole  amount  due  May  1, 
1877,  $1690.18.  Upon  trial  in  the  circuit  court  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  for  $1997.18, 
upon  which  judgment  was  entered,  which  was  affirmed  by 
the  Appellate  Court  for  the  First  District,  and  the  present 
writ  of  error  then  taken. 

On  the  trial  in  the  circuit  court,  at  the  close  of  plaintiff's 
testimony,  the  plaintiff,  against  the  objection  of  defendant, 
introduced  as  a  witness  one  Eastman,  who  testified  that  he 
had  computed  the  interest  on  $1690.18,  from  May  2,  1877, 
to  that  time,  at  six  per  cent  per  annum ;  that  he  had  com- 
puted it  for  three  years — not  for  the  fraction  of  a  month ; 
that  the  principal  and  interest  were  $1994.38,  and  the  interest 
$304.20.  The  defendant  then  moved  to  exclude  this  evidence, 
and  the  motion  was  overruled,  and  exception  taken.      The 
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sole  question  presented  is  as  to  the  admission  of  this  evi- 
dence— whether  interest  was  allowable. 

Interest  in  this  State,  upon  claims  ex  contractu,  is  wholly 
regulated  by  statute,  which  provides,  that  "creditors  shall  be 
allowed  to  receive  at  the  rate  of  six  per  cent  per  annum  for 
all  moneys  after  they  become  due,  on  any  bond,  bill,  promis- 
sory note,  or  other  instrument  in  writing ;  on  money  lent  or 
advanced  for  the  use  of  another ;  on  money  due  on  the  settle- 
ment of  accounts,  from  the  day  of  liquidating  accounts  be- 
tween the  parties  and  ascertaining  the  balance ;  on  money 
received  to  the  use  of  another,  and  retained  without  the 
owner's  knowledge ;  and  on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment."  In  Sammis  v.  Clark, 
13  111.  546,  it  was  laid  clown  that  interest  can  only  be  recov- 
ered in  this  State  in  actions  purely  ex  contractu,  and  where 
there  is  nothing  tortious  in  the  character  of  the  indebtedness, 
in  the  cases  specified  in  the  statute,  or  where  there  has  been 
a  promise  to  pay  it. 

The  only  clauses  of  the  statute  under  which  there  can  be 
any  pretense  that  this  case  may  be  brought,  are  the  two,  as 
to  money  due  on  the  settlement  of  accounts,  etc.,  and  money 
withheld  by  an  unreasonable  and  vexatious  delay  of  payment. 
The  evidence  shows  nothing  of  the  latter.  It  shows  in  that 
respect  no  more  than  mere  delay  to  make  payment,  and 
defending  this  suit.  But  it  has  distinctly  been  held  that 
mere  delay  to  make  payment,  or  appearing  and  defending  a 
suit,  will  not  authorize  a  recovery  of  interest  under  this  clause 
of  the  statute.  (Sammis  v.  Clark,  supra;  Aldrich  v.  Dunham, 
16  111.  403.)  The  delay  of  payment  must  be  both  unreason- 
able and  vexatious,  and  to  make  it  such  the  debtor  must,  in 
some  way,  have  thrown  obstacles  in  the  way  of  collection  of 
the  demand,  or  by  some  management  have  induced  the  cred- 
itor to  prolong  taking  proceedings  to  collect  the  debt  longer 
than  he  would  otherwise  have  done.  (Hitt  v.  Allen,  13  111. 
592.)     Nor  has  there  been  here  any  settlement  and  liquida- 
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tion  of  accounts  and  ascertainment  of  the  balance,  to  bring 
the  case  within  the  clause  of  the  statute  in  that  regard,  but 
on  the  contrary,  the  defendant  denies  the  lease,  and  has 
never  admitted  there  to  be  anything  due  thereunder. 

It  is  insisted  that  as  it  was  a  sum  certain  which,  by  the 
terms  of  the  contract,  would  become  due  under  it,  it  was  a 
liquidated  sum,  and  so  would  carry  interest  under  this  clause 
of  the  statute.  This  would  be  to  give  interest  in  case  of 
every  verbal  contract,  where  the  money  due  under  it  is  a 
definite  sum.  But  such  is  not  the  reading  of  the  statute. 
It  gives  interest  on  all  moneys  after  they  become  due  on 
any  instrument  in  writing,  and,  inferentially,  not  on  moneys 
which  become  due  on  any  verbal  contract,  and  this,  we  con- 
ceive, without  regard  to  whether  the  money  to  become  due  is 
a  sum  certain  or  uncertain.  It  was  said  in  Hitt  v.  Allen, 
supra,  that  "the  statute  does  not  allow  interest  on  money, 
after  it  becomes  due  by  the  terms  of  a  contract,  unless  such 
contract  is  in  writing,  or  unless  the  money  is  due  on  the 
settlement  of  accounts  between  the  parties," — it  being  under- 
stood, of  course,  that  the  money  was  not  withheld  by  an 
unreasonable  and  vexatious  delay  of  payment. 

As  sustaining  the  position  of  defendant  in  error,  reference 
is  made  to  the  cases  of  Clark  v.  Dutton,  69  111.  521,  Maltman 
v.  Williamson,  id.  423,  and  Ditch  v.  Vollhardt,  82  id.  134.  We 
find  in  those  cases  no  support  of  defendant  in  error,  except 
in  that  of  Maltman  v.  Williamson,  which  does  appear  to  favor 
the  view  of  defendant  in  error;  but  so  far  as  that  case  is 
looked  upon  as  authority  for  the  position  that  money  becom- 
ing due  under  a  verbal  contract  will  carry  interest  where  it 
is  a  certain  and  definite  sum,  it  is  not  to  be  followed.  That 
would  not  be  in  accordance  with  former  decisions  of  the  court, 
from  which  there  was  no  intention  in  that  case  to  depart. 

We  are  of  opinion  that  interest  was  not  allowable  in  the 
present  case,  and  therefore  that  the  admission  of  the  evidence 
in  regard  to  interest  was  erroneous. 
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As  defendant  in  error  offers  to  remit  the  interest  on  its 
being  held  that  he  is  not  entitled  thereto,  the  judgment  of 
the  Appellate  Court  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  reverse  the  judgment  of  the  circuit  court, 
with  direction  to  that  court,  upon  a  remittitur  being  made  by 
defendant  in  error  of  the  interest,  ($304.20,)  to  enter  judg- 
ment for  the  residue  of  the  verdict. 

Judgment  reversed. 


The  People  ex  rel.  City  of  Gilman 

v. 

Franklin  Blades. 

Filed  at  Ottawa  November  20,  1882. 

1.  Bill  op  exceptions — refusal  to  sign  because  of  non-compliance 
with  rule  of  court.  Where  a  standing  rule  of  the  trial  court  required  the 
party  obtaining  an  extension  of  the  time  for  preparing  a  bill  of  exceptions  to 
a  day  in  vacation,  to  give  the  adverse  party  five  days'  notice  of  the  time  and 
place  of  presenting  the  bill  to  the  judge,  and  at  the  same  time  leave  with  the 
opposite  party  a  copy  of  the  bill,  or  allow  him  to  take  and  retain  the  original 
draft  four  days  for  examination,  unless  waived  this  court  will  not  compel  the 
judge  to  sign  the  bill  of  exceptions  presented  to  him  without  a  compliance 
with  the  rule,  and  such  rule  is  the  exercise  of  a  reasonable  discretion  in  the 
conditions  imposed  for  the  extension  of  time.  * 

2.  The  court  might,  by  an  order  of  record,  have  rescinded  or  modified  its 
rule  in  relation  to  giving  notice  to  attorneys  and  leaving  a  copy  of  the  bill  of 
exceptions  with  them;  but  until  such  an  order  is  entered  of  record  the  rule 
must  stand,  and  any  order  giving  time  within  which  to  prepare  and  file  a  bill 
of  exceptions,  must  be  construed  with  reference  to  the  rule,  unless  it  affirma- 
tively appears  the  rule  is  thereby  modified  or  rescinded. 

This  was  an  application  on  behalf  of  the  city  of  Gilman, 
against  Franklin  Blades,  to  compel  him,  as  judge  of  the  cir- 
cuit court,  to  sign  a  bill  of  exceptions  prepared  in  an  action 
wherein  Margaret  Haley  was  plaintiff,  and  the  city  of  Gilman 
defendant,  tried  before  him  in  the  circuit  court  of  Iroquois 
county.    The  material  facts  appear  in  the  opinion  of  the  court. 
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Messrs.  Doyle  &  Morris,  and  Mr.  T.  B.  Harris,  for  the 
relator. 

Messrs.  Kay  &  Euans,  for  the  respondent. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  application  for  a  mandamus  to  compel  the 
respondent  to  sign  a  bill  of  exceptions.  At  the  November 
term,  1881,  of  the  Iroquois  circuit  court,  an  action  at  law, 
wherein  Margaret  Haley  was  plaintiff,  and  the  city  of  Gilman 
was  defendant,  was  tried,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  prayed  an  appeal  to  the 
Appellate  Court  for  the  Second  District,  which  was  allowed, 
and  time  was  given  by  the  court  to  file  a  bill  of  exceptions 
during  the  term.  During  the  same  term,  but  near  its  close, 
being  on  the  30th  of  November,  1881,  no  bill  of  exceptions 
having  been  presented,  application  was  made  to  the  court,  on 
behalf  of  the  city  of  Gilman,  for  an  extension  of  time  within 
which  to  file  a  bill  of  exceptions,  which  motion  the  court 
allowed,  and  ordered  that  time  be  extended  within  which  to 
file  a  bill  of  exceptions  until  a  day  named  in  vacation,  (the 
1st  of  January,  1882,)  upon  condition  that  the  testimony 
taken  by  the  short-hand  reporter  should  be  embodied  in  such 
bill*of  exceptions.  At  that  time  there  was  in  full  force  a  rule 
of  practice  of  said  court,  as  follows : 

"Kule  No.  7. — Deposition,  bills  of  exceptions. — Upon  the 
first  day  of  the  term  of  court  the  clerk  will  open  all  deposi- 
tions on  file,  and  thereafter  such  as  may  be  filed  during  the 
term.  In  case  the  court  shall,  in  any  case"  extend  the  time 
for  preparing  and  presenting  for  signature  a  bill  of  exceptions 
to  a  day  in  vacation,  on  or  before  which  such  bill  of  excep- 
tions may  be  presented  for  the  signature  of  the  judge,  it 
shall  be  the  duty  of  the  party  preparing  such  bill  to  give  the 
opposite  party  five  days'  notice  of  the  time  and  place  of  pre- 
senting such  bill  of  exceptions,  and  shall  at  the  same  time 
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leave  with  the  opposite  party  a  copy  of  the  proposed  bill  of 
exceptions,  or  shall  allow  the  opposite  party  to  take  the 
original  draft  of  such  bill,  and  retain  the  same  for  four  days 
for  examination ;  and  no  bill  of  exceptions  shall  be  signed  in 
vacation  without  satisfactory  proof  of  such  service  of  notice 
and  copy,  unless  the  opposite  party  shall  waive,  in  writing, 
such  notice  and  copy,  or  of  leaving  the  original  with  the 
opposite  party,  as  aforesaid." 

On  the  27th  of  December,  1881,  the  attorneys  for  the  city 
of  Gilman  served  a  written  notice  upon  the  attorneys  for 
Margaret  Haley,  that  a  bill  of  exceptions  in  said  case  would 
be  presented  to  respondent  for  his  signature,  at  his  chambers, 
on  the  31st  of  December,  1881,  and,  at  the  time  designated 
in  the  notice,  a  bill  of  exceptions  in  the  case  was  presented 
to  respondent  for  his  signature ;  but,  upon  objection  being 
urged  by  the  attorneys  of  Margaret  Haley  that  it  had  not, 
nor  had  any  copy  thereof,  been  presented  to  and  left  with 
them  as  counsel  for  said  Hargaret  Haley,  five  days,  for 
examination,  previous  to  such  presentation,  and,  also,  that 
five  days'  previous  notice  of  such  presentation  had  not  been 
served  upon  them,  the  court  refused  to  sign  said  bill  of 
exceptions,  or  to  make  any  examination  thereof,  and  then 
indorsed  thereon  the  following : 

"Presented  this  31st  December,  1881,  and  I  do  refuse  to 
sign  the  same,  because,  upon  objection,  notice  has  not  been 
given  in  compliance  with  rule  No.  7  of  the  circuit  court. 

Franklin  Blades,  Judge." 

At  the  same  time  the  counsel  for  the  city  of  Gilman  pre- 
sented respondent  with  the  affidavit  of  F.  P.  Morris,  stating 
that  he  was  unable  to  procure  the  short-hand  report  of  the 
testimony  before  the  28th  of  December,  1881,  on  account  of 
the  ill-health  of  the  reporter,  but  respondent  still  refused  to 
sign  or  examine  the  bill  of  exceptions. 

Undoubtedly  the  court  might,  by  an  order  of  record,  have 
rescinded  or  modified  its  rule  in  relation  to  giving  notice  to 

38—104  III. 
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attorneys,  and  leaving  copy  of  bill  of  exceptions  with  them ; 
but  until  such  an  order  is  entered  of  record,  the  rule  must 
stand,  and  any  order  giving  time  within  which  to  prepare 
and  file  bills  of  exceptions  must  be  construed  with  reference 
to  that  rule,  unless  it  affirmatively  appears  the  rule  is  thereby 
rescinded  or  modified.  It  does  not  appear  here  that  the 
court  intended  to  rescind  or  modify  the  rule.  No  reference 
whatever  is  made  to  it,  and  the  fair  construction  therefore  is, 
that  the  order  was  to  be  executed  in  the  manner  prescribed 
by  the  rule.  This  worked  no  hardship  upon  the  relator. 
The  court  was  not  compelled  to  extend  the  time  at  all  within 
which  to  prepare  and  file  a  bill  of  exceptions,  least  of  all  to 
do  so  to  a  remote  day  in  vacation.  It  was  purely  discre- 
tionary with  the  court  to  enter  such  an  order  or  not.  Neces- 
sarily, therefore,  in  the  exercise  of  that  discretion,  no  one 
has  a  right  to  object  to  the  terms  and  conditions  here  im- 
posed. The  party's  condition  is  no  worse  than  it  would  have 
been  had  the  sickness  of  the  reporter,  and  hence  the  inability 
to  procure  a  transcription  of  his  notes,  extended  beyond 
January  1,  1882.  Any  remedy  he  might  have  had  in  that 
case,  and  none  other,  he  has  had  in  this. 

We  do  not  regard  it  a  subject  for  us  to  inquire  into, 
whether  it  would  be  equitable  or  inequitable  to  disregard  the 
rule  under  the  circumstances  here  shown.  There  must  be  a 
limit  to  the  time  within  which  to  present  bills  of  exceptions 
for  the  signatures  of  judges,  and  it  is  most  reasonable  that 
opposite  counsel  should  have  previous  opportunity  to  exam- 
ine the  bill.  It  can  not  be  said  the  judge  abused  his  discre- 
tion in  enforcing  the  rule  of  his  court. 

Mandamus  denied. 
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Pennsylvania  Company 

v. 

Patrick  H.  Boylan. 

Filed  at  Ottawa  November  20,  1882. 

1.  Evidence — relevancy  to  counteract  effect  of  other  testimony.  In  a 
case  involving  the  question  of  negligence  of  a  railway  company  in  suffering 
loose  planks  to  lie  on  a  culvert  between  the  rails  of  the  track,  resulting  in 
personal  injury  to  the  plaintiff,  the  evidence  was  conflicting  as  to  the  fact  of 
the  culvert  being  worked  upon  on  the  day  before  the  injury,  the  section  boss 
and  one  H.,  a  servant  under  him,  having  testified  that  no  work  was  done  on 
the  culvert  on  the  day  claimed.  After  this  the  plaintiff's  father  and  mother 
both  testified  that  the  servant,  on  the  day  of  the  accident,  said  to  them  that 
he  told  the  boss  the  evening  before  that  it  was  a  dangerous  way  to  leave  the 
planks,  without  being  spiked  down.  The  court  refused  to  allow  the  defend- 
ant to  prove  in  rebuttal  by  the  boss  that  the  servant  never  told  him  anything 
of  the  kind:  Held,  that  the  proposed  evidence,  under  the  circumstances, 
was  proper,  and  that  the  court  erred  in  refusing  it. 

2.  Same — corroborative  in  case  of  conflict.  Where  there  was  evidence 
by  the  plaintiff  that  repairs  were  made  by  the  servants  of  a  railway  company, 
the  defendant,  on  a  culvert  on  a  certain  day,  and  that  the  planks  on  the  same 
were  removed  and  left  lying  loose,  while  on  the  other  side  there  was  evidence 
that  nothing  was  done  to  the  culvert  on  such  day,  which  question  was  a 
material  one  in  the  case,  the  defendant  called  a  witness  who  stated  that  he 
had  been  for  twenty-three  years  in  the  defendant's  employ  as  a  carpenter, 
his  work  including  that  of  overhauling  and  repairing  culverts,  and  was  ac- 
quainted with  their  durability  and  use,  and  described  the  manner  in  which 
he  rebuilt  the  culvert  some  nine  months  before  the  time  of  the  alleged 
repairs,  and  that  he  left  it  in  good  repair,  and  the  witness  was  then  asked 
this  question:  "Undisturbed,  how  long  would  that  condition  last?"  which 
the  court  refused  to  allow  the  witness  to  answer:  Held,  that  the  court  erred 
in  not  allowing  the  witness  to  answer,  as  his  answers  would  have  tended 
strongly  to  corroborate  the  testimony  on  the  one  side  or  the  other. 

3.  Same — as  to  witness'  knowledge,  or  means  of  knowledge.  In  the 
same  case  a  witness  for  the  defendant  had  testified  that  on  Saturday  night 
before  the  accident,  when  he  left,  there  was  no  place  on  the  culvert  where  the 
planks  were  loose, — no  place  that  he  knew  of.  He  was  then  asked,  "Would 
you  have  known  of  it  if  there  were?"  which  question  the  court  excluded: 
Held,  that  the  question  was  proper,  and  should  have  been  allowed  to  be 
answered,  although  the  more  correct  inquiry  might  have  been  to  have  asked 
the  witness  to  state  what  means  of  knowledge  he  had  as  to  the  condition  of 
the  planks. 
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4.  Same — as  to  the  occasion  for  removing  the  cover  from  a  dangerous 
excavation.  In  the  same  case  a  witness  on  the  part  of  the  defendant  was 
asked,  "For  what  purpose,  or  in  what  case,  would  the  planking  be  removed 
by  the  company  for  the  puipose  of  maintaining  and  operating  its  road?"  to 
which  question  the  court  sustained  an  objection:  Held,  that  an  answer 
should  have  been  allowed  to  the  question.  The  line  of  inquiry  indicated  by 
these  questions  would  tend  to  settle  the  disputed  question  whether  work  was 
actually  done  on  the  culvert  on  the  day  named. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  T.  A.  Moran,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 

The  court  erred  in  disallowing  the  several  questions  respect- 
ing the  culvert  and  its  condition,  propounded  to  the  witnesses 
O'Donnell,  Hynes,  Gray  and  Keplinger.  "Opinions,  like  other 
testimony,  are  competent  in  the  class  of  cases  in  which  they 
are  the  best  testimony,  as,  when  a  mere  description,  without 
an  opinion,  would  generally  convey  a  very  imperfect  idea  of 
the  force,  meaning  and  inherent  character  of  the  things 
described."  1  Greenleaf  on  Evidence,  (13th  ed.)  494,  note  1. 
To  the  same  effect,  see  Whittier  v.  Town  of  Franklin,  46  N.  H. 
23;  Lincoln  v.  Taunton  Manufacturing  Co.  9  Allen,  181 ;  Linn 
v.  Sigsby,  67  111.  75 ;  Chicago  and  Alton  R.  R.  Co.  v.  Spring- 
field and  Northwestern  R.  R.  Co.  67  id.  142;  Alexander  v. 
Town  of  Mt.  Sterling,  71  id.  366;  Hopkins  v.  Indianapolis  and 
St.  Louis  R.  R.  Co.  78  id.  32 ;  City  of  Chicago  v.  McGiven, 
id.  347;  Pennsylvania  Co.  v.  Conlan,  101  id.  93. 

When  a  witness  is  impeached  by  showing  he  has  made 
other  statements  inconsistent  with  his  testimony,  the  party 
who  first  called  him  has  the  right  to  reexamine  him,  for  the 
purpose  of  contradicting  or  explaining  the  matter.  1  Green- 
leaf  on  Evidence,  sees.  462,  467 ;  Richardson  v.  Kelly,  85  111. 
491 ;  Bock  v.  Weigant,  5  Bradw.  643 ;  Robertson  v.  Brost,  83 
111.  116;  Commonwealth  v.  Wilson,  1  Gray,  340;  Dishen  v. 
Merchants   Ins.  Co.  11  Mete.  199. 
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Messrs.  Magee  &  Adkinson,  for  the  appellee,  made  various 
points  in  regard  to  the  right  to  recover,  and  upon  the  facts  of 
the  case. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  circuit  court  of  Cook 
county,  July  19,  1881,  for  damages  consequent  upon  being 
struck  by  a  piece  of  plank  caught  from  the  covering  of  a  cul- 
vert at  Forty- seventh  street  crossing,  in  Chicago,  by  a  passing 
locomotive  of  the  defendant  railroad  company,  on  Sunday 
morning,  July  20,  1879,  whilst  plaintiff  was  standing  near 
the  tracks  of  the  railroad.  The  plaintiff  recovered.  On  appeal 
to  the  Appellate  Court  for  the  First  District  the  judgment 
was  affirmed,  and  defendant  appealed  to  this  court. 

The  declaration  contains  two  counts,  the  first  averring  that 
defendant  suffered  divers  of  the  planks  wherewith  the  culvert 
under  the  tracks  was  covered,  near  Forty-seventh  street,  to 
be  and  remain  unfastened,  and  piled  up  and  lying  cross- 
wise on  the  railroad ;  and  the  second  averring  that  defendant 
negligently  suffered  the  culvert  to  be  repaired  in  a  bad  and 
unsafe  manner,  and  in  such  a  manner  .that  divers  planks 
with  which  it  was  covered  were  thrown  loosely  upon  the  rail- 
road, and  suffered  to  remain  unfastened,  and  to  lie  crosswise 
of  each  other,  by  means  whereof,  etc. 

All  the  proof  to  show  negligence  of  the  railroad  company 
consisted  in  the  testimony  of  plaintiff's  mother,  and  of  her 
near  neighbor,  Dennis  Larkin.  Larkin  testified  that  the 
railroad  hands  were  working  on  the  culvert  the  Saturday 
before — that  he  saw  them  throwing  the  plank  temporarily  on 
the  culvert,  and  putting  on  their  hats  and  going  home.  .  Mrs. 
Boylan,  plaintiff's  mother,  testified  that  she  noticed  men  at 
work  the  Saturday  before,  on  the  culvert.  She  noticed  they 
were  cleaning  the  culvert ;  the  men  were  down  in  the  cul- 
vert ;  that  they  were  working  till  late  in  the  afternoon. 
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Witnesses  on  behalf  of  the  defendant  testified  that  none  of 
the  hands  of  the  railroad  company  worked  near  Forty-seventh 
street  on  the  Saturday  before  the  injury ;  that  no  work  was 
done  at  that  culvert  or  at  that  crossing  by  any  of  the  railroad 
men  that  day.  The  testimony  of  these  witnesses  tended  to 
show  that  the  culvert  was  overhauled  and  thoroughly  repaired 
in  September,  1878,  nine  months  before  the  accident,  and 
that  the  company's  track  inspector  saw  it  every  day  there- 
after, and  that  it  remained  in  proper  condition  up  to  five 
o'clock  Saturday  night.  The  accident  occurred  at  half-past 
seven  o'clock  the  next  morning,  when  it  was  found  that  all 
the  planks  between  the  two  rails  of  the  track  in  question  had 
been  pried  up — that  they  were  loose  at  both  ends. 

One  of  the  assignments  of  error  before  the  Appellate  Court 
was,  that  the  circuit  court  erred  in  the  rejection  of  testimony. 
Gruhlky,  the  section  foreman  on  the  tracks  at  and  in  the 
vicinity  of  Forty-seventh  street  during  the  year  1879,  and 
Hynes,  a  section  man  under  Gruhlky,  had  given  testimony 
that  no  work  was  done  on  the  culvert  on  the  Saturday  next 
before  the  accident,  and  that  the  planks  on  the  culvert  were 
all  right  that  day.  After  this,  Mr.  and  Mrs.  Boylan,  the 
father  and  mother  of  plaintiff,  testified,  that  on  Sunday 
Hynes  said  to  them  that  he  told  the  "section  boss"  (Gruhlky) 
the  evening  before  that  it  was  a  dangerous  way  to  leave 
those  planks,  without  being  spiked  down.  After  the  close  of 
plaintiff's  evidence,  defendant's  counsel  recalled  the  witness 
Gruhlky,  and,  at  the  court's  direction  that  an  offer  of  proof 
be  made,  the  following  was  made :  "We  then  offer  to  prove 
by  the  witness  Gruhlky,  who  was  Hynes'  section  boss,  that 
the  witness  Hynes  never  told  him  (Gruhlky)  anything  of 
the  kind  testified  to  by  the  witnesses  Mr.  and  Mrs.  Boylan, 
namely,  that  Hynes  told  them,  or  one  of  them,  that  he  told 
the  section  boss  that  it  was  a  dangerous  way  to  leave  those 
planks,  without  being  spiked  down."  To  the  proof  thus 
offered  the  court  sustained  plaintiff's  objection,  and  excluded 
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the  offered  proof.  In  this  we  think  there  was  error.  This 
testimony  of  the  Boylans  was,  in  its  tendency,  evidence  of 
the  most  damaging  character  against  defendant.  The  natu- 
ral impression  from  it  upon  the  minds  of  the  jury  would  be, 
that  the  section  foreman  had  notice  the  evening  before  that 
the  planks  were  left  loose  upon  the  culvert,  and  was  warned 
that  it  was  a  dangerous  way  to  leave  them.  Defendant 
should  have  been  allowed  to  counteract  such  effect,  so  far  as 
he  might  by  the  evidence,  that  the  section  foreman  did  not 
receive  such  notice  and  warning, — that  Hynes  did  not  make 
any  such  statement  to  him,  as  testified  to  by  the  Boylans. 
It  is  not  a  sufficient  answer  which  plaintiff's  counsel  makes, 
that  it  was  not  sought  by  the  Boylans'  testimony  to  prove  the 
fact  that  Gruhlky  was  told  of  the  condition  of  the  planks,  but 
only  that  Hynes  said  he  so  told  Gruhlky,  the  purpose  being 
merely  to  impeach  Hynes,  by  showing  a  contradictory  state- 
ment by  him.  But  evidently  the  effect  would  not  be  limited 
to  such  purpose, — it  would  tend  to  impeach  the  testimony  of 
Gruhlky  as  well,  and  would  be  calculated  to  make  the  impres- 
sion upon  the  jury  as  above  named,  and  it  was  but  just  that 
Gruhlky  should  have  been  allowed  the  opportunity  to  dis- 
prove that  such  a  statement  had  been  made  to  him  by  Hynes. 

The  witness  O'Donnell  had  stated  that  he  had  been  twenty- 
three  years  in  the  defendant's  employ  as  a  carpenter,  his 
work  including  that  of  overhauling  and  repairing  culverts, 
and  was  acquainted  with  their  durability  and  use.  He  de- 
scribed the  manner  in  which  he  rebuilt  this  culvert  in  Sep- 
tember, 1878,  and  stated  he  left  it  in  good  condition.  He 
was  thereupon  asked  this  question :  "Undisturbed,  how  long 
would  that  condition  last?" 

The  witness  Hynes  had  testified  that  on  Saturday  night, 
when  he  left  Forty-seventh  street,  there  was  no  place  on  the 
culvert  where  the  planks  were  loose — no  place  that  he  knew 
of.  He  was  then  asked  this  question :  "Would  you  have 
known  it  if  there  were?" 
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The  witness  Gray,  who  for  many  years  had  had  charge  of 
all  work  upon  the  tracks  north  of  Englewood,  was  asked  this 
question :  "For  what  purpose,  or  in  what  case,  would  that 
planking  be  removed  by  the  company  for  the  purpose  of 
maintaining  and  operating  its  road?" 

The  court  sustained  an  objection  to  each  of  these  questions. 
In  Hynes'  testimony  that  "there  was  no  place  on  the  culvert 
where  the  planks  were  loose — no  place  that  he  knew  of, "  the 
last  clause  pretty  much  nullified  the  first.  The  statement 
that  there  were  no  planks  loose  that  he  knew  of,  was  of  little 
worth  unless  he  would  have  known  it  if  any  were  loose.  An 
affirmative  answer  to  the  question  put  to  him,  that  he  would 
have  known  it  if  there  had  been  any  planks  loose,  would 
have  counteracted  the  injurious  effect  of  the  last  portion  of 
his  testimony,  and  left  the  first  portion  in  full  force,  making 
it  valuable  evidence  for  defendant.  Perhaps,  in  strictness, 
the  more  correct  inquiry  might  have  been  to  have  asked  the 
witness  to  state  what  means  of  knowledge  he  had  as  to  the 
condition  of  the  planks ;  but  yet,  we  think  an  answer  to 
the  question  which  was  put  should  have  been  permitted. 

There  being  evidence  on  one  side  that  there  were  repairs 
made  of  the  culvert,  or  the  planks  removed,  on  Saturday, 
and  on  the  other  side  that  there  was  nothing  done  to  the 
culvert  on  that  day,  it  had  a  material  bearing  whether  there 
was  any  necessity  for  making  any  repairs,  or  occasion  for 
removing  the  planking,  at  that  time.  The  questions  to  the 
witnesses  O'Donnell  and  Gray  were  calculated  to  elicit  infor- 
mation on  those  points,  and  the  answers,  according  as  they 
might  have  been,  would  have  tended  to  corroborate  the  tes- 
timony on  the  one  side  or  the  other.  If,  from  the  length  of 
time  since  the  culvert  had  been  put  in  good  condition,  there 
could  be  no  probable  necessity  for  any  repairs  at  the  time  of 
that  Saturday,  and  there  could  have  been  no  other  occasion 
than  that  for  removing  the  planks,  this  would  have  been 
corroborative   of  the  testimony  that  there  were  no  repairs 
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made  or  planks  removed  at  that  time,  and  in  such  a  balance 
of  conflicting  testimony  any  corroborative  testimony  was  im- 
portant. We  are  of  opinion  that  answers  to  all  the  questions 
should  have  been  allowed. 

Without  considering  any  other  assignments  of  error,  for 
the  errors  indicated  the  judgment  of  the  Appellate  Court 
will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Bartholomew 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1882. 

1.  Criminal  law — intoxication  as  a  defence.  At  common  law,  where 
it  required  a  particular  intent  in  the  doing  of  an  act  to  constitute  crime, — as, 
for  instance,  larceny,  where  the  intent  to  steal  must  accompany  the  taking, — 
it  is  held  it  may  be  shown,  in  defence,  that  the  party  charged  was  intoxicated 
to  that  degree  that  he  was  incapable  of  entertaining  the  intent  to  steal,  and 
that  he  neither  then  nor  afterward  yielded  it  the  sanction  of  his  will. 

2.  Under  our  statute  it  may  be  shown,  in  defence  of  a  charge  of  larceny, 
that  at  the  time  of  the  taking  of  the  goods,  and  for  some  time  afterward,  the 
defendant  was  under  the  influence  of  intoxication  caused  by  the  fraud  or 
contrivance  of  some  other  person  for  the  purpose  of  inducing  him  to  commit, 
or  aid  in  committing,  the  larceny. 

3.  Witness — when  convicted  of  infamous  crime.  At  common  law  all 
crimes  were  not  deemed  infamous,. and  it  was  the  infamy  of  the  crime,  and 
not  the  nature  or  mode  of  punishment,  that  rendered  the  person  convicted 
incompetent  as  a  witness.  Our  statute  declaring  what  crimes  are  infamous, 
leaves  several  offences  punishable  by  confinement  in  the  penitentiary  as  not 
infamous,  among  which  is  manslaughter. 

4.  Same — effect  of  statute  making  convicted  persons  competent.  The 
purpose  and  object  of  the  statute  making  persons  convicted  of  crime  com- 
petent witnesses,  but  allowing  their  conviction  to  be  shown  to  affect  their 
credibility,  was  simply  to  remove  the  common  law  disability,  and  to  allow 
witnesses  to  testify  who  were  thereby  excluded.  It  does  not,  by  implication, 
enlarge  the  class  of  cases  in  which  a  conviction  discredited  a  witness.     It  is 


602  Baktholomew  v.  The  People.  [Nov. 

Brief  for  the  Plaintiff  in  Error. 

the  conviction  of  an  infamous  offence  that  may  be  shown  as  affecting  the 
credibility  of  the  witness,  and  it  was  never  designed  by  the  statute  to  allow 
proof  to  be  made  of  a  conviction  of  an  offence  not  infamous,  and  which  is 
not  legally  presumed  to  affect  the  witness'  credibility. 

5.  Same — proof  of  offence  affecting  credibility.  It  is  the  conviction  of 
the  person  proposed  as  a  witness, — not  the  punishment  for  the  offence, — 
that  may  be  shown  for  the  purpose  of  affecting  his  credibility;  and  this  can 
be  proved  only  by  the  record,  or  an  authenticated  copy  thereof,  and  it  must 
appear  that  the  conviction  was  had  before  a  competent  tribunal  having  juris- 
diction to  act  and  decide. 

fi.  Same — what  the  record  must  contain  to  show  conviction.  The  cap- 
tion, the  returning  of  the  indictment  into  open  court  by  the  grand  jury,  the 
indictment  and  arraignment  of  the  defendant,  are  as  indispensable  parts  of 
the  record  as  the  judgment  of  conviction,  to  make  it  admissible  in  evidence 
to  affect  the  credibility  of  the  party  as  a  witness. 

7.  The  statute  only  requires  a  certified  copy  of  the  judgment, — not  a  copy 
of  the  record  of  conviction, — to  be  delivered  to  the  sheriff  as  his  authority 
for  detaining  a  convict  and  delivering  him  to  the  warden  of  the  penitentiary. 
While  this  is  a  protection  to  the  officers  receiving  the  party,  and  may  be 
sufficient  evidence  for  them,  such  copy  of  the  judgment  is  not  sufficient 
evidence  to  prove  the  conviction  generally,  or  to  discredit  the  testimony  of 
the  person  convicted,  and  it  is  error  to  admit  the  same  in  evidence  for  that 
purpose. 

8.  Where  a  party  on  his  trial  for  larceny  becomes  a  witness  in  his  own 
behalf,  the  record  of  the  penitentiary,  or  a  copy  of  it,  is  not  admissible  in 
evidence  to  show  his  former  conviction  of  crime,  and  thereby  affect  his 
credibility. 

9.  Same — of  party  charged  with  crime — his  credibility.  Where  a  party 
on  his  trial  for  a  criminal  offence  becomes  a  witness,  he  places  himself,  as 
to  cross-examination,  on  the  same  plane  as  other  witnesses;  and  the  jury,  in 
the  consideration  of  his  testimony,  may  wholly  disregard  it,  if,  from  the 
entire  evidence,  they  believe  it  to  be  untrue,  and  they  are  at  liberty,  if  they 
believe  it  to  be  true,  to  give  it  credence  and  weight,  and  act  upon  it  to  the 
extent  of  his  acquittal. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Barge,  Kathbun  &  Barge,  for  the  plaintiff  in  error : 
To  constitute  a  criminal  offence  there  must  be  a  union,  or 

joint  operation,  of  act  and  intention.     Hurd's  Stat.  1881, 

page  409,  sec.  280. 
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If  one  who  is  too  drunk  to  entertain  a  felonious  intent 
takes  property  of  another,  but  relinquishes  it  before  such 
intent  could  arise  in  his  mind,  there  is  no  larceny.  (1  Bishop 
on  Criminal  Law,  sec  490.)  Where  drunkenness  is  brought 
about  by  fraud,  etc.,  of  some  other  person,  for  the  purpose 
of  causing  the  perpetration  of  an  offence,  the  statute  makes 
it  a  defence  for  the  person  so  intoxicated.  Hurd's  Stat.  1881, 
page  410,  sec.  291. 

It  was  not  material  whether  the  defendant  was  ever  in  the 
penitentiary.  There  was  no  such  issue,  and  being  an  imma- 
terial question,  the  answer  of  defendant,  on  cross-examina- 
tion, that  he  had  not  been  in  the  penitentiary,  was  conclusive 
on  the  People,  and  they  had  no  right  to  introduce  testimony 
to  contradict  him,  either  for  the  purpose  of  contradicting  or 
discrediting  him.  2  Phillips  on  Evidence,  955,  sec.  3 ;  Kos- 
coe  on  Criminal  Evidence,  168  ;  Gifford  v.  People,  87  111.  214; 
Fogleman  v.  State,  32  Ind.  145 ;  People  v.  Brown,  72  N.  Y. 
571 ;  People  v.  Crapo,  76  id.  288 ;    State  v.  Huff,  11  Nev.  17. 

Even  if  it  was  proper  for  the  prosecution  to  show  that 
defendant  had  been  in  the  penitentiary  as  a  convict,  it  was 
not  proper  to  do  so  by  parol  evidence.  1  Greenleaf  on  Evi- 
dence, 487,  sec.  375 ;  Rex  v.  Castel  Carcinion,  8  East,  77. 

The  court  erred  in  admitting  in  evidence  the  two  mittimuses 
authorizing  and  commanding  the  sheriff  to  convey  the  defend- 
ant to  the  penitentiary,  and  the  warden  to  receive  him,  etc. 
This  is  not  evidence  to  prove  a  conviction.  The  whole  record, 
so  far  as  it  concerns  the  formal  stages,  must  be  either  pro- 
duced or  exemplified,  and  if  exemplified,  the  exemplification 
must  show,  on  its  face,  that  the  record  is  complete.  Wharton 
on  Criminal  Evidence,  (8th  ed.)  sec.  603 ;  1  Bishop  on  Crim- 
inal Procedure,  (2d  ed.)  sec.  814;  Davidson  v.  Murphy,  13 
Conn.  203 ;  Miller  v.  Beaver,  30  Ind.  373 ;  Mason  v.  Wolf, 
40  Cal.  246  ;  Godefroy  v.  Jay,  3  C.  &  P.  192,  14  E.  C.  L.  521 ; 
Porter  v.  Cooper,  6  C.  &  P.  354,  25  E.  C.  L.  435;  Young  v. 
Thompson,  14  111.  380. 
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Mr.  James  McCartney,  Attorney  General,  for  the  People : 

In  order  that  a  person  charged  with  crime  may  derive  any 
benefit  from  sec.  291  of  the  Criminal  Code,  three  elements 
are  evidently  necessary : 

First — The  drunkenness  must  be  caused  by  the  fraud,  con- 
trivance or  force  of  some  other  person. 

Seconal — The  drunkenness  must  be  such  as  to  cause  the 
perpetrator  of  the  deed  to  be  bereft  of  "sound  reason  and 
discretion." 

Third — The  drunkenness  must  be  caused  by  some  other 
person,  for  the  purpose  of  causing  the  commission  of  an 
offence.  The  evidence  fails  to  establish  either  of  these  pro- 
positions. 

That  the  instructions  upon  the  subject  of  drunkenness  state 
the  law  correctly,  see  SJtannahan  v.  Commonwealth,  8  Bush, 
464;  Estes  v.  State,  55  Ga.  31 ;  State  v.  Welch,  21  Minn.  22; 
Beasley  v.  State,  50  Ala.  149  ;  State  v.  Thompson,  12  Nev. 
140 ;  Colbath  v.  State,  2  Texas  App.  391 ;  State  v.  Hundley, 
46  Mo.  414;  Marshall  v.  State,  59  Ga.  154;  Fisher  v.  State, 
64  Ind.  435. 

Mr.  C.  B.  Morrison,  also  for  the  People,  after  referring  to 
and  commenting  upon  the  facts  in  evidence,  especially  as  to 
the  defendant's  guilt,  and  his  acts,  made  the  following  among 
other  points : 

The  moment  the  defendant  took  the  witness  stand  his 
credibility  became  material.  Criminal  Code,  sec.  426  ;  Com- 
monwealth v.  Nichols,  114  Mass.  287. 

As  affecting  his  credibility,  great  discretion  is  allowed  on 
cross-examination.     Connors  v.  People,  50  N.  Y.  242. 

A  witness,  on  cross-examination,  may  be  compelled  to 
answer  whether  he  has  been  in  jail  or  prison,  or  State's 
prison.  Real  v.  People,  42  N.  Y.  281 ;  Wharton  on  Criminal 
Evidence,  (8th  ed.)  sees.  154,  174,  and  notes.  So  he  may 
be  asked,  within  the  proper  discretion,  of  the  court,  not  only 
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concerning  his  conviction,  but  also  concerning  any  serious 
charge  brought  against  him.  Wilbur  v.  Flood,  16  Mich.  40; 
Hamilton  v.  People,  29  id.  173  ;  Clemmens  v.  Conrad,  19  id. 
170. 

When  a  defendant  takes  the  witness  stand,  he  does  so  of 
his  own  free  will,  and  subjects  himself  to  all  that  any  other 
witness  would,  and  he  waives  the  constitutional  privilege  that 
no  man  shall  be  compelled  to  give  testimony  against  him- 
self. State  v.  Beal,  68  Ind.  345  ;  Wharton  on  Criminal  Evi- 
dence, (8th  ed.)  sees.  430-434;  State  v.  Fay,  43  Iowa,  651; 
burden  v.  People,  26  Mich.  162;  State  v.  Huff,  11  Nev.  17; 
Brubaker  v.  Taylor,  76  Pa.  St.  83 ;  Brandon  v.  People,  42 
N.  Y.  265 ;   Commonwealth  v.  Curtis,  97  Mass.  5S7. 

The  records  introduced  in  evidence  were  copies  of  the  judg- 
ments, and  are  made  out  according  to  the  requirements  of 
the  statute,  and  contain  all  that  the  law  requires.  Hurd's 
Stat.  18S0,  page  418,  sec.  456,  Criminal  Code. 

The  instruction  that  voluntary  drunkenness  is  no  excuse 
for  crime,  states  a  correct  principle  of  law.  1  Arch.  Crim- 
inal Law,  (7th  ed.)  31,  832;  Kenny  v.  People,  31  N.  Y.  330; 
24WTis.  452;  Hurd's  Stat.  1881,  sec.  291,  Criminal  Code ; 
Rafferty  v.  People,  66  111.  118;  Mclntyre  v.  People,  38  id. 
514 ;  People  v.  Garbutt,  17  Mich.  9 ;  Commonwealth  v.  Haivk, 
3  Gray,  463 ;  Nicholls  v.  State,  8  Ohio  St.  435. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  convicted,  by  the  judgment  of  the 
court  below,  of  the  crime  of  larceny.  It  was  not  seriously 
contested  that  a  larceny  was  committed,  or  that  plaintiff  in 
error  was  connected  therewith, — the  property  stolen  being 
found  in  his  possession.  The  defence  was,  at  the  time  of 
the  taking,  and  for  some  hours  afterwards,  plaintiff  in  error 
was  under  the  influence  of  intoxication  caused  by  the  fraud 
or  contrivance  of  another  person  for  the  purpose  of  inducing 
him  to  commit,  or  to  aid  in  committing,  the  larceny.     Our 
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statute  provides :  "  Drunkenness  shall  not  be  an  excuse  for 
any  crime  or  misdemeanor,  unless  such  drunkenness  be  occa- 
sioned by  the  fraud,  contrivance  or  force  of  some  other-person, 
for  the  purpose  of  causing  the  perpetration  of  an  offence." 
(Eev.  Stat.  1874,  p.  395,  sec.  19.)  At  common  law,  where 
it  required  a  particular  intent  in  the  doing  of  an  act  to  con- 
stitute crime, — as,  for  instance,  larceny,  where  the  intent  to 
steal  must  accompany  the  act  of  taking, — it  is  held  it  may 
be  shown  in  defence  that  the  party  charged  was  intoxicated 
to  that  degree  that  he  was  incapable  of  entertaining  the  intent 
to  steal,  and  that  he  neither  then,  nor  afterwards,  yielded  it 
the  sanction  of  his  will.  1  Bishop  on  Criminal  Law,  (3d  ed.) 
sec.  490;  United  States  v.  Routenbush,  1  Baldw.  517;  Swan 
v.  The  State,  4  Humph.  136 ;  Pig-man  v.  The  State,  14  Ohio, 
555  ;  Kessy  v.  The  State,  3  S.  &  M.  518.  See,  also,  1  Wharton 
on  Criminal  Law,  (7th  ed.)  sec.  41.  It  was,  therefore,  com- 
petent to  make  the  defence  relied  upon. 

The  defendant  was  himself  examined  as  a  witness,  and  his 
testimony  tended  to  make  out  this  defence.  Upon  cross- 
examination  he  was  asked  if  he  had  not  been  in  the  peniten- 
tiary. The  same  question  was  repeated  to  him  several  times, 
under  different  forms.  He  uniformly  answered  in  the  nega- 
tive. Afterwards  the  prosecution  introduced  Moses  II.  Luke, 
receiving  and  discharging  clerk  of  the  penitentiary  located  at 
Joliet,  whom  the  court  permitted  to  testify,  over  the  defend- 
ant's objection,  that  he  had  seen  the  defendant  in  the  peni- 
tentiary at  Joliet,  suffering  punishment  as  a  convict  under 
two  different  judgments  of  conviction.  The  same  witness 
was  also  allowed  to  produce  and  read  to  the  jury,  over  the 
defendant's  objection,  the  mittimuses  under  which,  he  testified, 
the  defendant  had  been,  each  time,  received  into  the  peni- 
tentiary as  a  convict.  The  same  witness  was  also  allowed  to 
produce  and  read  to  the  jury,  over  the  defendant's  objection, 
a  statement  made  by  the  officers  in  charge  of  the  peniten- 
tiary, as,  the  witness  said,  when  the  defendant  was  each  time 
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received  into  the  penitentiary.  This  gives  the  date  received, 
the  number  by  which  registered,  the  name,  the  alias,  the 
county  where  from  and  the  crime  for  which  sent,  term  of  im- 
prisonment, age,  personal  description,  etc.  Exception  was 
taken  to  these  rulings  at  the  time. 

Under  the  common  law,  persons  convicted  of  crimes  which 
rendered  them  infamous  were  excluded  from  being  witnesses. 
(1  Wharton  on  Criminal  Law,  (Tth  ed.)  sec.  758 ;  3  Black- 
stone's  Commentaries,  (Sharswood's  ed.)  369,  370 ;  1  Green- 
leaf  on  Evidence,  sec.  372.)  All  crimes  were  not  deemed 
infamous,  (1  Boscoe  on  Criminal  Evidence,  (5th  Am.  ed.) 
134,  1  Greenleaf  on  Evidence,  sec.  373,)  and  it  was  the 
infamy  of  the  crime,  and  not  the  nature  or  mode  of  the 
punishment,  that  rendered  the  witness  incompetent.  Our 
statute  provides :  "Every  person  convicted  of  the  crime  of 
murder,  rape,  kidnapping,  willful  and  corrupt  perjury  or 
subornation  of  perjury,  arson,  burglary,  robbery,  sodomy  or 
other  crime  against  nature,  incest,  larceny,  forgery,  counter- 
feiting, or  bigamy,  shall  be  deemed  infamous."  (Rev.  Stat. 
1874,  p.  394,  sec.  279.)  This  leaves  several  offences  pun- 
ishable by  confinement  in  the  penitentiary  that  were  neither 
deemed  infamous  at  common  law  nor  are  declared  to  be  so 
by  statute,  notably  among  which  may  be  mentioned  man- 
slaughter,— an  offence  which  is  clearly  not  inconsistent  with 
entire  veracity. 

By  section  6  of  division  42,  of  the  revised  Criminal  Code, 
Rev.  Stat.  1874,  page  410,  it  is  enacted:  "No  person  shall 
be  disqualified  as  a  witness  in  a  criminal  case  or  proceeding 
by  reason  of  his  interest  in  the  event  of  the  same,  as  a  party 
or  otherwise,  or  by  reason  of  his  having  been  convicted  of 
any  crime,  but  such  interest  or  conviction  may  be  shown  for 
the  purpose  of  affecting  his  credibility :  Provided,  however, 
that  a  defendant  in  any  criminal  case  or  proceeding  shall 
only  at  his  own  request  be  deemed  a  competent  witness." 
Palpably,  the  purpose  of  this  section  is  simply  to  remove 
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the  common  law  disability,  and  allow  witnesses  to  testify 
who  were  thereby  excluded.  It  neither  professes  to,  nor. does 
by  implication,  enlarge  the  class  of  cases  wherein  convictions 
discredit  the  witness.  At  common  law,  conviction  of  an 
infamous  offence  excluded  the  party  from  being  a  witness, 
but  now  he  may  testify  notwithstanding  such  conviction, — 
i.  e.,  of  an  infamous  offence ;  but  the  fact  of  such  conviction, 
— i.  e.,  of  an  infamous  offence, — may  be  shown  ,for  the  pur- 
pose of  affecting  his  credibility.  It  could  not  have  been 
designed  to  have  allowed  proof  of  a  conviction  for  an  offence, 
not  legally  presumed  to  affect  his  credibility,  to  be  given  in 
evidence.  It  is  to  be  noted  it  is  the  conviction,  not  the  pun- 
ishment, for  the  offence,  that  may  be  shown,  for  the  purpose 
of  affecting  credibility, — and  this  was  the  proof  required  at 
common  law  to  exclude  the  witness,  "it  is,"  says  Green- 
leaf's  Evidence,  sec.  375,  "the  judgment,  and  that  only,  which 
is  received  as  the  legal  and  conclusive  evidence  of  the  party's 
guilt,  for  the  purpose  of  rendering  him  incompetent  to  testify. 
*  *  *  And  the  judgment  itself,  when  offered  against  his 
admissibility,  can  be  proved  only  by  the  record,  or,  in  proper 
cases,  by  an  authenticated  copy,  which  the  objector  must 
offer  and  produce  at  the  time  when  the  witness  is  about  to 
be  sworn,  or  at  farthest  in  the  course  of  the  trial. "  Koscoe, 
in  his  work  on  Criminal  Evidence,  (5th  Am.  ed.)  136,  says: 
"Where  it  was  said  that  a  Witness  is  disqualified  by  conviction, 
a  judgment  of  a  court  of  competent  jurisdiction  was  meant, 
and  that  judgment  must  have  been  proved  in  the  ordinary 
way."  Further  along  the  author  says:  "It  must  have  ap- 
peared that  the  party  was  convicted  before  a  competent 
tribunal.  Thus  where,  in  order  to  prove  a  conviction  at 
Sierra  Leone,  an  indictment  and  conviction  thereupon  were 
given  in  evidence,  Bailey,  J.,  held  it  insufficient,  because  it 
did  not  show  by  what  authority  the  indictment  was  found, 
and  because  it  was  imperfect,  as  a  record,  without  the  cap- 
tion,"— citing  Cooke  v.  Maxwell,  2  Stark.  N.  P.  183;   and  the 
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case  fully  sustains  the  text.  To  the  like  effect  is  1  Wharton 
on  Criminal  Law,  (7th  ed.)  sees.  763,  659. 

That  at  least  the  caption,  returning  of  the  indictment  into 
open  court  by  the  grand  jury,  the  indictment  and  arraignment 
of  the  defendant,  are  as  indispensable  parts  of  the  record  as 
the  judgment  of  conviction,  can  admit  of  no  doubt.  (1  Bishop 
on  Criminal  Procedure,  913,  et  seq.)  The  statute  only  requires 
a  certified  copy  of  the  judgment, — not  a  copy  of  the  record 
of  conviction, — to  be  delivered  to  the  sheriff  or  other  proper 
officer  of  the  county,  as  his  authority  for  taking  a  convict 
and  delivering  him  to  the  warden  of  the  penitentiary.  (Bev. 
Stat.  1874,  p.  414,  sec.  18,  div.  45,  of  the  Criminal  Code.) 
This  is  not  made  evidence  of  the  conviction  of  the  defendant 
generally,  but  is  simply  designed  as  a  protection  to  the  offi- 
cers receiving  the  party,  and  detaining  him,  and  as  to  them, 
and  for  that  act,  is,  doubtless,  sufficient  evidence  of  his  con- 
viction. But  they  who  undertake  to  discredit  a  party  because 
of  his  conviction  of  an  infamous  crime,  must  make  legal  proof 
of  that  fact, — not  merely  of  authority  to  detain  in  the  peni- 
tentiary ;  and,  in  our  opinion,  no  such  proof  was  here  made. 

There  was,  as  we  conceive,  no  reason  why  the  prison 
record,  or  a  copy  of  it,  should  have  been  read  in  evidence. 
Plaintiff  in  error,  by  electing  to  become  a  witness,  placed 
himself,  so  far  as  cross-examination  was  concerned,  on  the 
same  plane  with  other  witnesses.  The  jury  were  author- 
ized to  take  his  interest  in  the  result  of  the  case  into  con- 
sideration, and  they  were  at  liberty  to  wholly  disregard  his 
evidence,  if,  from  other  evidence,  they  believed  it  untrue  ;  but 
they  were  also  at  liberty  to  give  credence  to  it,  and  might,  if 
they  believed  it  to  be  true,  act  upon  it,  even  to  the  extent  of 
his  acquittal.  It  was  as  essential  to  the  theory  of  the  law 
admitting  plaintiff  in  error  to  testify,  that  his  evidence  should 
not  be  improperly  impeached  or  discredited,  as  that  the  evi- 
dence of  any  other  witness  should  not  be  thus  discredited. 
It  is  quite  true,  the  jury  might  not  have  decided  differently 
39—104  III. 
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from  what  they  did  if  this  evidence  had  been  excluded ;  but 
they  might  have  clone  s£>,  and  plaintiff  in  error  was  entitled 
to  the  benefit  of  that  chance.  We  can  not  say  the  jury  were 
bound  to  disbelieve  the  evidence  of  the  plaintiff  in  error,  nor 
can  we  say  that,  if  his  evidence  had  been  believed,  the  same 
result,  both  as  to  fact  of  guilt  and  amount  of  punishment, 
must  have  been  reached,  and  plaintiff  in  error  was  entitled 
to  all  evidence  that  might,  legitimately,  have  affected  him 
in  either  respect. 

We  perceive  no  other  error  in  the  record,  but  for  that  indi- 
cated the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Wachter 
v. 
Benjamin  G.  Blowney  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Trust—  sufficiency  of  evidence  to  show.  A,  in  1887,  erected  a  block 
of  frame  buildings,  obtaining  money  from  B  for  some  of  the  cost  thereof, 
B  then  residing  with  A,  and  continuing  to  so  reside  until  A's  death,  and 
with  his  widow  afterward;  but  the  proof  failed  to  show  how  much  money  B 
furnished,  or  on  what  terms  or  understanding,  except  that  A  had  often  stated 
that  one  of  the  buildings,  particularly  named,  belonged  to  B.  Shortly  before 
A's  death  he  and  his  wife  executed  a  deed  to  B  for  all  the  property,  which 
was  left  with  C,  and  not  delivered  and  recorded  until  after  A's  death.  The 
purpose  of  this  deed  was  not  clearly  shown,  but  it  seems  to  have  been  left 
with  C  until  A  and  B  should  settle  their  respective  dealings,  and  the  interest 
of  each  in  the  property.  After  A's  death  B  obtained  a  loan  of  $6500  on 
the  property,  giving  a  deed  of  trust  thereon  to  secure  its  repayment,  and 
afterward,  the  interest,  taxes  and  insurance  having  reached  $2000,  and  the 
property  being  advertised  for  sale,  B  applied  to  the  directors  of  the  Firemen's 
Benevolent  Association  to  advance  money  to  save  the  property  for  A's  widow 
and  minor  children,  disclaiming  title,  and  offering  to  waive  any  rights  he 
might  have,  and  to  induce  that  association  to  aid  the  widow,  voluntarily 
conveyed  the  property  to  her.     That  body  paid  the  interest,  taxes,  etc.,  and 
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the  widow  gave  it  her  note  for  $1200,  secured  by  deed  of  trust  on  the  prop- 
erty. She  died,  having  devised  the  property  to  the  association  in  trust  for 
her  minor  children,  when  B  filed  his  bill  claiming  an  equitable  title  in  the 
property,  and  seeking  to  have  his  quitclaim  deed  to  the  widow  and  her  will 
as  to  the  property  set  aside,  and  asking  to  be  decreed  the  owner  of  the  prop- 
erty: Held,  that  the  evidence  failed  to  establish  a  trust,  or  show  any  kind 
of  equitable  title  in  B  authorizing  or  requiring  a  conveyance  to  him  of  any 
portion  of  the  property. 

2.  Witness — competency  as  against  heirs  defendant  On  bill  in  chan- 
cery against  the  widow  and  heirs  of  a  deceased  person,  seeking  a  conveyance 
of  real  estate  held  by  the  father  of  the  heirs  at  his  death,  the  complainant  is 
not  a  competent  witness  to  testify  in  his  own  behalf  to  anything  occurring 
before  the  death  of  the  ancestor  of  the  defendant  heirs. 

3.  Chancery  practice — dismissal  of  cross-bill  on  dismissal  of  origi- 
nal bill.  Where  an  original  bill  is  dismissed,  on  the  hearing,  for  want  of 
equity,  there  is  no  error  in  dismissing  also  a  cross-bill  by  the  defendants, 
which  only  seeks  to  dispossess  the  complainant  from  real  estate,  when  the 
defendants'  remedy  for  possession  is  complete  and  adequate  at  law. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  A.  Garrison,  for  the  appellant : 

When  the  deed  of  Chappell  and  wife  to  Wachter  was 
acknowledged,  the  latter  was  the  owner  in  equity  of  the  north 
house  on  State  street.  Prior  to  that  time  Chappell  held  the 
title  thereto,  in  trust  for  him.  A  resulting  trust  can  be 
proved  by  parol.  Eev.  Stat.  1874,  p.  541,  sec.  9;  Perry  on 
Trusts,  sees.  96,  97,  99,  124,  137,  138,  139;  Brown  v.  Wil- 
liams, 14  111.  200. 

It  can  make  no  odds  in  principle,  in  equity,  whether  Wach- 
ter furnished  money  towards  paying  for  the  lots,  or  to  pay 
to  construct  the  block, — it  took  both  to  make  the  block. 
Besides,  if  Wachter' s  judgment  was  'then  (1867)  enforced, 
Chappell  could  not  have  built  at  all.  2  Story's  Equity  Jur. 
1156. 

When  a  deed  is  delivered  in  escrow,  if  the  conditions  are 
not  complied  with  until  after  the  grantor's  death,  the  title 
passes.     Stone  v.  Duval,  77  111.  475 ;  Skinner  v.  Baler,  79  id. 
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480 ;  Shirley  v.  Ayers,  14  Ohio,  307 ;  Price  v.  Chicago,  Pitts- 
burg and  Fort  Wayne  R.  R.  Co.  39  111.  13 ;  Wiggins  v.  Lark, 
12  id.  132  ;  Revard  v.  Walker,  39  id.  413  ;  Union  Mutual  Ins. 
Co.y.  Campbell,  95  id.  287;  Gun  v.  Cockerill,  84  id.  319; 
Jackson  v.  Collin,  2  I.  K.  248. 

The  facts  show  that  the  quitclaim  deed  made  by  complain- 
ant to  Mrs.  Chappell  of  the  lots  was  only  intended  as  a 
security  for  the  money  to  be  loaned  to  aid  her  and  her  family, 
by  the  Firemen's  Benevolent  Association.  She  held  the  title 
in  trust  for  Wachter.     Perry  on  Trusts,  sees.  161,  162. 

That  the  same  was  only  a  mortgage,  being  given  for  security 
of  money  to  be  advanced,  can  be  shown  by  parol.  Jones  on 
Mortgages,  sees.  241,  250,  253,  255,  257,  258;  Ewarts  v. 
Walling,  42  111.  453 ;  Cornell  v.  Hall,  22  Mich.  377 ;  Owen 
v.  Blake,  44  111.  135. 

Wachter  always  kept  possession.  Brown  v.  Gafney,  28  111. 
149 ;  Furgeson  v.  Stephens,  3  Gilm.  565 ;  Miller  v.  Thomas, 
14  111.  428  ;  Smith  v.  Sackett,  15  id.  528  ;  Williams  v.  Bishop, 
id.  553. 

Wachter  was  a  witness  to  all  transactions  after  the  death 
of  Chappell  and  wife.  He  should  have  been  allowed  to  tes- 
tify.    Crane  v.  Crane,  81  111.  165. 

Mr.  H.  W.  Wolseley,  for  the  appellees : 

The  furnishing  of  money  by  Wachter  to  aid  Chappell  in 
erecting  buildings,  furnished  no  equitable  claim  to  the  prop- 
erty improved  by  his  money.  This  is  a  purely  legal  indebt- 
edness, and  should  be  presented  to  the  probate  court  for 
allowance.  Hales  v.  Holland,  92  111.  497 ;  Blanchard  v.  Wil- 
liamson, 70  id.  651 ;  Dewey  v.'  Eckert,  62  id.  220. 

The  Statute  of  Frauds  being  pleaded,  all  verbal  statements 
by  Chappell  as  to  ownership  must  be  regarded  as  incompe- 
tent testimony.     Kane  County  v.  Harrington,  50  111.  232. 

The  burden  was  upon  appellant  to  prove  title,  and  the 
defendants  in  interest  being  minors,  it  is  essential  the  record 
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should  show  that  the  proofs  fully  sustain  the  allegations  of 
the  bill.     King  et  al.  v.  Worthington,  73  111.  162. 

There  was  no  error  in  refusing  to  allow  appellant  to  testify 
in  his  own  behalf.  Stone  v.  Cook,  79  111.  428 ;  Fischer  v. 
Fischer,  54  id.  235  ;  Mixell  v.  Lutz,  34  id.  382 ;  King  et  al.  v. 
Worthington,  73  id.  164;  Crane  v.  Crane,  81  id.  166;  Mar- 
shall v.  Peck,  91  id.  187. 

The  .court  erred  in  dismissing  the  cross-bills,  and  refusing 
to  grant  any  relief  thereon.  The  defendants,  were  entitled  to 
a  decree  for  the  surrender  of  the  possession  of  the  property 
held  by  Wachter. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  bill  was  filed  by  appellant,  against  appellees,  in  the 
Cook  circuit  court.  To  it  all  of  the  defendants  filed  answers, 
and  the  Firemen's  Benevolent  Association  filed  a  cross-bill, 
asking  to  be  allowed  to  execute  the  trust  created  by  the  will  of 
Mrs.  Mary  Jane  Chappell,  deceased,  widow  of  Delos  N.  Chap- 
pell,  deceased.  The  minor  defendants,  William  H.,  Horatio 
S.,  and  Ida  E.  Chappell,  by  their  guardian,  also  filed  a  cross- 
bill,— to  both  of  which  answers  were  filed,  and  there  were 
replications  to  the  answers.  The  case  was  heard  on  the 
proofs,  and  the  bill  and  cross-bills  were  dismissed,  and 
complainant  brings  the  record  to  this  court,  and  assigns 
errors. 

It  appears,  from  the  evidence,  that  Delos  N.  Chappell,  in 
the  year  1867,  purchased  and  received  a  conveyance  of  cer- 
tain real  estate  in  the  city  of  Chicago,  on  which  he  erected  a 
block  of  frame  houses.  Appellant  advanced  money  to  aid  in 
their  erection,  and  Chappell  made  statements  that  the  north 
house  of  the  block  was  being  built  for  appellant,  who  lived 
with  Chappell  from  that  time  until  the  death  of  Chappell, 
and  afterwards  with  his  widow,  until  her  death.  There  is  no 
evidence  that  this  money  was  ever  paid.  Chappell  died  in 
March,  1876,  leaving  surviving  him  Mary  Jane,  his  widow, 
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a  daughter  by  a  former  wife,  Didama  Eeeve,  and  his  infant 
children,  William  H.,  Horatio  S.,  and  Ida  E.  Chappell. 

After  Chappell's  death,  a  deed  from  him  and  his  wife  to 
appellant,  for  the  block  of  buildings,  was  placed  on  record. 
It  bore  date  December  10,  1874,  and  was  acknowledged  on 
the  26th  of  that  month.  In  the  month  of  January,  1877, 
appellant  procured  a  loan  of  $6500,  on  five  years'  time,  at 
nine  per  cent  interest,  and  to  secure  its  payment  he  executed 
a  trust  deed  on  the  premises  to  Adolph  Loeb,  as  trustee. 
On  the  6th  of  January,  1879,  the  interest  on  the  loan,  taxes 
and  insurance,  then  unpaid,  ^mounted  to  about  $2000,  and 
the  property  having  been  advertised  for  sale  under  the  power 
contained  in  the  trust  deed,  appellant  attended  a  meeting  of 
the  directors  of  the  Firemen's  Benevolent  Association,  and 
requested  them  to  take  some  action  in  the  matter  for  the 
benefit  of  the  widow  and  heirs  of  Delos  N.  Chappell,  and 
proposed  that  if  they  would  protect  the  widow  and  children, 
he  would  waive  any  claim  he  had  to  the  property,  and  offered 
to  convey  any  interest  he  might  have  in  the  property  to  Mrs. 
Chappell.  To  carry  out  the  arrangement,  he  quitclaimed 
the  property  to  her.  The  association  paid  the  taxes,  interest 
and  insurance,  and  for  a  portion  of  the  sum  so  paid  she 
executed  a  note  for  $1200,  with  interest  at  eight  per  cent, 
and  to  secure  the  same  she  executed  a  trust  deed  on  the 
property  to  Thos.  E.  Miller,  as  trustee.  The  association,  by 
arrangement  with  Mrs.  Chappell,  took  possession  of  the  prop- 
erty, except  some  rooms  'occupied  by  her  and  her  children 
and  appellant,  and  a  small  store  in  the  rear.  The  associa- 
tion paid  the  taxes,  insurance,  and  interest  on  the  trust  deeds, 
and  to  Mrs.  Chappell  means  for  the  support  of  herself  and 
family,  from  the  rents  of  the  property,  until  the  time  of  her 
death,  which  occurred  the  22d  of  July,  1S80.  She  left  her 
children  surviving  her.  She  made  and  published  her  last 
will,  which  was  duly  admitted  to  probate.  By  it  she  devised 
this  real  estate  to  the  association  in  trust,  for  the  benefit  of 
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her  children.  She  appointed  B.  G.  Blowney  executor  of  her 
will,  and  appointed  him  testamentary  guardian  of  her  chil- 
dren. She  bequeathed  certain  articles  of  personal  property 
to  her  executor,  and  to  Didama  Keeve.  After  her  death  the 
association  continued  in  possession  of  the  property,  except 
appellant  still  retained  possession  of  the  rooms  occupied  by 
Mrs.  Chappell  in  her  lifetime.  He  filed  this  bill  to  set  aside 
the  quitclaim  deed  executed  by  him  to  Mrs.  Chappell,  and 
her  will,  so  far  as  they  affected  the  title  to  this  property  and 
the  personal  property  which  he  claimed  to  own. 

Has  appellant  shown  an  equitable  title  to  the  property, -or 
any  portion  of  it  ?  It  is  not  claimed  that  he  holds  any  other. 
His  claim  is  founded  on  the  fact  that  he  furnished  means,  as 
far  back  as  in  1867,  to  aid  Chappell  to  erect  the  block  of 
buildings,  and  that  he,  as  early  as  in  1862,  held  a  judgment 
for  $1600  against'  Chappell,  and  that  he  and  his  wife  con- 
veyed the  property  to  appellant,  and  that  Chappell  always 
spoke  of  and  recognized  the  property  as  belonging  to  appel- 
lant. The  evidence  is  indefinite  as  to  the  amount  thus 
advanced,  or  the  terms  upon  which  it  was  furnished.  The 
evidence  does  not  prove  that  there  was  any  definite  under- 
standing in  reference  to  the  matter,  and  we  are  inclined  to 
believe  there  was  none.  The  testimony  shows  that  Chappell 
repeatedly  said  the  north  building  in  the  block  was  appel- 
lant's ;  but  when  Chappell  executed  the  deed,  and  left  it 
with  Boone,  it  was  understood  he  was  to  hold  it  until  they 
could  settle  their  affairs  in  reference  to  the  property.  From 
this  it  is  manifest  that  at  that  time  it  was  not  understood 
the  property  was  that  of  appellant,  and  the  title  was  not  to 
vest  in  him  until  a  future  time.  Whether  this  deed  was 
executed  to  vest  the  title  in  appellant  when  the  parties  settled 
and  ascertained  their  several  interests  in  the  property,  or  for 
the  purpose  of  effecting  the  $6500  loan  from  Loeb,  the  evi- 
dence does  not  clearly  establish.    After  the  deed  was  recorded 
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that  loan  was  effected,  and  some  of  the  evidence  tends  to 
show  that  such  was  the  purpose  of  the  conveyance. 

But  be  this  as  it  may,  appellant  applied  to  the  association, 
and  urged  the  directors  to  take  charge  of  the  matter,  and  save 
the  property  for  the  widow  and  children.  He  said,  although 
the  title  appeared  to  be  in  him,  that  he  would  waive  his 
rights  if  the  association  would  take  hold  of  the  property,  and 
save  it  for  the  widow  and  children.  He  volunteered  to  sur- 
render all  of  his  claims  if  the  association  would  take  charge 
of  the  property,  and  save  it  from  the  foreclosure  sale,  for 
which  notice  had  been  given.  He  was  fully  aware  that 
unless  this,  or  some  other  arrangement,  could  be  speedily 
made,  the  property  must  be  lost  to  the  family,  and  any 
interest  he  may  have  had  would  be  foreclosed,  and  cut  off 
beyond  redemption.  The  time  was  short  in  which  to  prevent 
the  pending  sale.  He  therefore  seems  *to  have  sacrificed 
little  or  nothing  in  voluntarily  surrendering  any  interest  he 
may  have  had  in  the  property,  as  it  was  on  the  verge  of 
being  swept  away  by  the  sale.  So  far  as  the  evidence  dis- 
closes, he  had  no  prospect  of  protecting  his  interest,  if  he 
had  any,  and  this  was  the  only  hope  of  saving  something  for 
the  widow  and  children.  He  did  not  ask  the  association  to 
aid  him,  and  some  of  the  officers  testify  they  would  not,  had 
he  asked  it.  He  stated  to  Miller  and  Sweenie  that  he  had 
no  interest  in  the  property  when  he  was  urging  that  the  asso- 
ciation should  protect  the  rights  of  the  widow  and  children, 
and  the  evidence  is  clear  and  satisfactory  that  he  conveyed 
the  title  to  Mrs.  Chappell  voluntarily,  the  officers  not  even 
demanding  that  he  should  convey  to  her. 

This  evidence  that  appellant  considered  the  equitable  title 
was  in  the  widow  and  children,  is  clear  and  convincing. 
Had  he  regarded  his  interest  as  amounting  to  any  substan- 
tial claim,  it  is  unaccountable  that  he  did  not  disclose  it,  and 
endeavor  to  have  it  protected.  So  far  from  doing  so,  he  dis- 
claims any  interest  in  the  property,  urges  its  protection,  but 
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not  for  himself,  and  conveys  to  the  widow  to  accomplish  the 
purpose  sought.  From  this  we  are  compelled  to  believe  that 
he  knew  he  had  no  well  founded  claim  to  the  property,  or 
he  would  have  asserted  it  when  urging  the  association  to  pro- 
tect the  Chappells'  rights.  Nor  is  this  overcome  by  the  decla- 
rations of  Chappell  in  his  lifetime,  that  appellant  was  the 
owner  of  the  north  house  in  the  block.  These  declarations 
were  no  more  specific  than  appellant's  that  he  had  no  interest 
in  the  property,  made  long  subsequent  to  Chappell's  state- 
ments. Chappell's  declarations,  and  the  proof  that  appellant 
furnished  money  to  aid  in  erecting  the  building,  and  even 
the  conveyance  to  appellant,  if  it  were  conceded  the  deed  was 
properly  delivered,  are  not  sufficient  to  overcome  the  convey- 
ance to  Mrs.  Chappell,  accompanied  as  it  was  by  his  dis- 
claimer of  ownership  and  waiver  of  all  claim  to  the  property. 
He  failed  to  establish  a  trust,  or  any.  kind  of  title,  authorizing 
or  requiring  a  conveyance  of  any  portion  of  the  property  to 
him. 

Appellant  urges  that  the  court  erred  in  not  permitting  him 
to  testify  in  the  case.  He  is  excluded  by  the  statute  from 
testifying  to  anything  occurring  before  the  death  of-  Chappell 
or  his  widow,  and  he  proposed  to  testify  to  nothing  that 
occurred  subsequently.  There  was,  therefore,  no  error  of 
the  court  in  this  ruling. 

Appellees  assigned  cross-errors,  and  insist  that  the  court 
should  have  decreed  appellant  to  surrender  possession.  Such 
relief  is  purely  legal,  and  appellees  have  shown  no  reason 
why  it  could  not  be  had  at  law.  They  do  not  claim  that 
there  are  legal  obstructions  to  a  recovery  at  law,  or  legal 
titles  in  the  way,  or  any '  reason  for  the  interposition  of  a 
court  of  equity.  When  complainant  failed  to  establish  a 
right  to  the  relief  sought,  and  his  bill  was  dismissed,  there 
was  nothing  further  for  the  court  to  act  upon.  The  cross- 
bills only  sought  relief  that  could  be  had  at  law.  Had  they 
sought  equitable  relief,   and  it  had  been  sustained  by  the 
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proofs,  then  it  would  have  been  the  duty  of  the  court  to  have 
granted  it ;  but  as  the  remedy  at  law  is  adequate,  the  court 
did  not  err  in  dismissing  the  cross-bills. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Daniel  Eapp 

v. 

C.  A.  Stonee  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Moktgage — personal  liability  of  purchaser  from  mortgagor.  A 
grantee  of  a  mortgagor  who  merely  purchases  the  equity  of  redemption,  is 
not  liable  to  the  mortgagee  for  any  part  of  the  mortgage  debt  not  satisfied  by 
sale  on  foreclosure;  but  if  he  purchases  the  property  of  the  mortgagor,  and 
as  a  part  of  the  contract  of  purchase  assumes  and  agrees  to  pay  the  mortgage 
indebtedness,  he  becomes  personally  liable  to  the  mortgagee,  and  an  appro- 
priate action  may  be  maintained  against  him  to  enforce  his  liability  under 
the  contract. 

2.  Where  a  party  receives  a  warranty  deed,  containing  a  clause  that  it  is 
made  subject  to  a  prior  mortgage  given  upon  the  land  by  the  grantor  to  a 
third  person,  this  of  itself  will  create  no  personal  liability  on  the  part  of  the 
grantee  to  pay  the  outstanding  incumbrance. 

3.  A  deed,  for  the  expressed  consideration  of  $15,000,  conveyed  certain 
lots,  and  recited  that  it  was  made  subject  to  three  mortgages  on  the  property, 
given  by  the  grantor,  which  were  described,  amounting  to  $10,191,  for  which 
conveyance,  and  another  for  a  house  and  lot,  the  grantee  therein  conveyed 
to  the  grantor  580  acres  of  other  land,  estimated  at  the  value  of  some  $5000. 
The  deed  from  the  mortgagor  provided  that  the  grantee  should  pay  all  taxes 
for  the  year  of  the  sale,  then  a  lien  on  the  property,  but  omitted  to  make 
provision  for  the  payment  of  the  mortgage  indebtedness,  and  the  proof  was 
that  the  deed  of  the  mortgagor  was  drawn  as  the  parties  had  agreed  and 
directed  it  to"  be  made.  It  was  held,  that  the  purchaser  did  not  thereby 
assume  and  bind  himself  to  pay  the  mortgages,  nor  did  the  fact  he  expected 
to  pay  them  in  time,  and  even  paid  some  interest  on  them,  operate  to  fix  his 
personal  liability  to  the  mortgagees. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Bureau  county;    the  Hon.  Geo.  W.  Stipp,  Judge,  presiding. 

Mr.  John  Scott,  and  Messrs.  Farwell  &  Warren,  for  the 
appellant : 

Did  Eeiss  agree  to  pay  the  mortgages  as  a  part  of  the  pur- 
chase price,  or  did  he  purchase  merely  the  equity  of  redemp- 
tion ?  The  written  agreement  by  which  he  assumed  payment 
of  the  mortgages  was  not  abrogated  or  rescinded  by  the  sub- 
sequent parol  agreement,  but  was  only  modified  in  regard  to 
the  price.  It  was  competent  for  the  parties  to  thus  vary, 
modify  or  change  it,  or  to  supplement  it  by  a  verbal  agree- 
ment, changing  the  price,  yet  leaving  all  the  other  provisions 
in  full  force.  Cooke  v.  Murphy  et  al.  70  111.  96 ;  Bishop  v. 
Busse  et  al.  69  id.  403. 

The  amount  of  the  incumbrances  was  deducted  from  the' 
purchase  price  of  the  land.  This  being  so,  the  law  implies 
an  agreement  to  pay  them,  and  holds  the  purchaser  person- 
ally liable.  Comstock  v.  Hitt,  37  111.  542 ;  Fowler  v.  Fay 
et  al.  62  id.  375  ;  Maher  v.  Lanfrom  et  al.  86  id.  513  ;  1  Jones 
on  Mortgages,  sees.  749,  750,  758,  and  2  id.  sec.  1711,  et  seq; 
Wilson  v.  King  et  al.  23  N.  J.  Eq.  150;  Brown  v.  Kurtz,  37 
Iowa,  239  ;  Drury  v.  Tremont  Improvement  Co.  13  Allen,  168  ; 
Braman  v.  Dowse,  12  Cush.  227;  Halsey  et  al.  v.  Reed  et  al. 
9  Paige  Ch.  445 ;  Marsh  v.  Pike,  10  id.  595. 

Dehors  the  deed  and  the  written  agreement,  Eeiss  promised 
the  mortgagor  and  the  mortgagees,  respectively,  to  pay  the 
mortgage  debts.  These  promises  were  not  collateral,  but 
original,  the  consideration  being,  from  the  mortgagor,  the 
conveyance  of  the  property ;  from  the  mortgagees,  the  exten- 
sion of  the  time  of  payment.  And  the  Statute  of  Frauds  does 
not  apply.  Eddy  et  al.  v.  Roberts,  17  111.  505 ;  Brown  v. 
Strait,  19  id.  88 ;  Rabherman  v.  Wiskamp,  54  id.  179  ;  Runde 
v.  Runde,  59  id.  98 ;  Beasley  v.'  Webster,  64  id.  458 ;   Clifford 
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v.  Luhring,  69  id.  401 ;  Farley  v.  Cleveland,  4  Cowen,  432 ; 
Nelson  v.  Boynton,  3  Mete.  396;  Alger  v.  Scoville,  1  Gray, 
391 ;  Brown  v.  Kurtz,  37  Iowa,  239. 

Mr.  William  Abbott,  for  the  appellee  C.  G.  Eeiss : 
A  rescission  may  be  effected  by  entering  into  a  contract 
which  takes  the  place  of,  and  puts  an  end  to,  the  original 
one,  or  by  mere  agreement  to  rescind.  2  Parsons  on  Con- 
tracts, 677-681 ;  Browne  on  Statute  of  Frauds,  sees.  429- 
436:  Fry  on  Specific  Performance  of  Contracts,  chap.  11, 
sees.  682,  696-699,  et  seq;  Follansbee  v.  Adams,  86  111.  13 ; 
Bishop  v.  Busse,  69  id.  403 ;  Huey  v.  Grinnell,  50  id.  179 ; 
King  v.  Mason,  42  id.  223. 

Taking  a  deed  subject  to  an  outstanding  mortgage,  creates 
no  personal  liability  on  the  grantee  to  pay  off  the  incum- 
brance, unless  he  has  by  contract,  expressed  or  clearly  im- 
plied, specially  agreed  to  do  so.  To  charge  the  purchaser, 
there  must  be  apt 'words  used  in  the  deed  itself,  which  clearly 
imply  an  obligation  intentionally  created  by  the  one  party 
and  assumed  by  the  other,  to  constitute  a  personal  obligation 
for  its  payment.  2  Washburn  on  Eeal  Property,  571,  518, 
545;  1  Jones  on  Mortgages,  (2d  ed.)  sees.  740,  748,  749, 
751-756,  761,  762,  and  2  id.  sec.  1712;  2  Parsons  on  Con- 
tracts, 547-566 ;  Comstock  v.  Hitt,  62  111.  375 ;  Maker  v. 
Lanfrom,  86  id.  513;  Belmont  v.  Cowan,  22  N.  Y.  438;  Hub- 
bard v.  Ensign,  19  Conn.  372. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Daniel  Eapp,  in  the 
circuit  court  of  Bureau  county,  to  foreclose  a  mortgage  exe- 
cuted by  Christian  A.  Stoner  and  wife  to  the  complainant, 
on  certain  premises  in  Princeton,  Bureau  county.  The  bill 
prays  for  a  foreclosure  of  the  mortgage,  and  a  decree  against 
C.  G.  Beiss,  who  purchased  the  premises  of  Stoner  after  the 
mortgage  was  executed,  for  the  amount  of  any  deficit  after  a 
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sale.  On  the  hearing  in  the  circuit  court  upon  the  pleadings 
and  evidence,  a  decree  was  rendered  dismissing  the  bill  as  to 
Keiss,  which  decree  was  affirmed  in  the  Appellate  Court,  and 
the  complainant  in  the  bill  has  appealed  to  this  court. 

The  record,  although  quite  large,  presents  but  a  single 
question.  Did  Keiss,  the  appellee,  when  he  purchased  the 
mortgaged  premises  of  Stoner,  assume,  and  agree  to  pay,  the 
mortgage  indebtedness,  or  did  he  purchase  merely  the  equity 
of  redemption,  subject  to  the  mortgages  on  the  property?  If 
Eeiss  purchased  merely  the  equity  of  redemption,  and  made 
no  contract  to  pay  the  mortgages  on  the  land,  the  decree  of 
the  circuit  court  was  correct.  If,  on  the  other  hand,  Eeiss 
purchased  the  property  of  Stoner,  and,  as  a  part  of  the  con- 
tract of  purchase,  assumed,  and  agreed  to  pay,  the  mortgage 
indebtedness,  he  became  personally  liable,  and  an  appro- 
priate action  may  be  maintained  against  him  to  enforce  his 
liability  under  the  contract. 

The  property  involved  is  described  as  lots  3,  4  and  5,  in 
subdivision  of  lot  13,  in  Stoner's  addition  to  the  town  of 
Princeton,  upon  which  had  been  erected  a  two-story  brick 
block,  divided  into  three  stores.  Prior  to  the  sale  to  Eeiss, 
Stoner  had  mortgaged  lot  3  to  E.  H.  Swayne,  and  lots  4  and 
5  to  John  Proujry.  These  two  mortgages  were  a  first  lien  on 
the  property.  Stoner  had  also  executed  a  second  mortgage 
on  lots  3  and  4  to  Daniel  Eapp,  complainant  in  the  bill.  At 
the  time  of  the  sale  to  Eeiss,  August  27,  1875,  the  mort- 
gage indebtedness  on  the  three  mortgages  was  all  due,  and 
amounted,  in  the  aggregate,  to  the  sum  of  $10,191.  The 
deed  from  Stoner  and  wife  to  Eeiss,  for  the  three  lots, 
bears  date  August  27,  1875.  The  consideration  expressed  is 
$15,000.  It  recites  that  it  is  made  subject  to  mortgages,  as 
follows:  One  given  to  E.  H.  Swayne,  April  9,  1868,  due  in 
three  years,  $2000,  at  ten  per  cent  interest ;  one  given  to 
J.  Prouty,  July  25,  1868,  due  in  two  and  five  years,  $5000, 
at  ten  per  cent  interest;   one  given  to  D.  Eapp,   July  16, 
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1873,  due  in  two  years,  $3070,  at  ten  per  cent  interest.  The 
deed  required  Eeiss  to  pay  all  taxes  for  1875,  and  contains 
the  usual  covenants  of  warranty,  except  as  to  the  above  in- 
cumbrances. For  the  conveyance  of  this  property,  and  for 
the  conveyance  of  a  house  and  lot  in  Princeton,  valued  at 
$ ,  Eeiss  conveyed  to  Stoner  560  acres  of  Kansas  lands. 

The  position  of  complainant  is,  that  Eeiss,  as  a  part  of 
the  consideration  of  the  purchase  of  the  property,  assumed, 
and  agreed  to  pay,  the  mortgages  upon  it.  Much  evidence 
bearing  upon  this  question  was  introduced  on  the  hearing, 
which  we  have  carefully  examined,  and  while  the  question  of 
fact  is  one  not  entirely  free  from  doubt,  still  we  are  not  pre- 
pared to  say  that  the  evidence  preponderates  against  the 
decree  rendered  in  the  circuit  court.  In  the  first  place,  a 
proposition  to  trade  was  written  out  and  executed  by  the 
parties,  which  was  as  follows  : 

"Proposition  made  this  24th  day  of  August,  A.  D.  1875,  to 
trade,  by  and  between  C.  A.  Stoner  and  C.  G.  Eeiss.  The 
said  C.  A.  Stoner  proposes  to  trade  his  brick  block  of  three 
stores,  located  in  Princeton,  Illinois,  including  lots  3,  4  and 
5,  in  subdivision  of  lot  13,  in  Stoner's  addition  to  the  town 
of  Princeton,  for  property  owned  by  said  C.  G.  Eeiss,  located 
in  the  State  of  Kansas,  to-wit,  480  acres  of  land  located  in 
Waubansee  county,  and  320  acres  of  land  located  in  Potta- 
watomie county,  in  the  said  State,  for  the  total  sum  of 
$7920, — the  said  C.  G.  Eeiss  to  assume  the  incumbrances 
on  said  Stoner's  property,  amounting  to  $10,191.40.  *  *  * 
The  acceptance  of  the  above  trade  by  said  C.  G*  Eeiss  is 
depending  on  the  obtaining  of  needful  extension  of  time  on 
said  incumbrances.  This  proposition  is  to  stand  good  until 
two  (2)  days  after  the  return  of  Mr.  Jacob  Miller  from  Penn- 
sylvania, the  trade  depending  on  his  report  of  Mr.  Eapp's 

mortgage. 

C.  A.  Stoner, 

C.  G.  Eeiss." 
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It  will  be  observed  that  this  proposition  provides  that 
Eeiss  is  to  assume  the  incumbrances  on  the  property,  but 
unless  the  proposition  was  adhered  to  by  the  parties  in  the 
consummation  of  the  agreement,  and  became  a  part. of  the 
final*  contract  which  was  concluded  on  the  27th  day  of 
August,  it  can  have  no  bearing  on  the  case.  There  is  much 
evidence  in  the  record  tending  to  prove  that  this  written  pro- 
position was  abandoned,  and  a  new  and  different  contract 
agreed  upon  before  the  contract  between  the  parties  was 
closed.  Weimer  testified  that  the  written  proposition  was 
canceled,  and  on  the  return  of  Miller  from  Pennsylvania  a 
new  trade  was  consummated,  on  other  conditions ;  that  the 
terms  of  the  «new  contract  were  not  reduced  to  writing.  Eeiss 
testified  that  a  new  arrangement  was  made,  the  terms  of 
which  were  different  from  the  written  proposition.  Indeed, 
there  is  no  dispute  in  regard  to  the  fact  that  upon  the  con- 
summation of  the  trade  there  was  a  material  departure  from 
the  terms  of  the  original  written  proposition.  By  the  original 
proposition  800  acres  of  Kansas  lands  were  to  ,be  given  in 
exchange  for  the  block,  but  by  the  terms  of  the  trade,  as  con- 
summated, 400  acres  were  given  for  the  block,  and  160  acres 
for  a  tenement  house,  which  was  not  mentioned  in  the  original 
proposition.  The  fact  that  there  was  such  a  clear  departure 
from  the  written  proposition  when  the  trade  was  finally  closed, 
in  connection  with  the  evidence  that  the  written  proposition 
was  rescinded,  when  considered  in  connection  with  the  further 
fact  that  the  deed  conveying  the  lots  did  not  bind  Eeiss  to  pay 
off  the  incumbrances,  was  enough,  in  our  judgment,  to  justify 
the  circuit  court  in  holding  that  the  written  proposition  was 
canceled  by  the  parties,  and  a  new  agreement  made. 

But  it  is  said  the  incumbrance  was  deducted  from  the  con- 
tract price  of  the  property  conveyed  by  Stoner  to  Eeiss,  and 
this  alone  would  create  a  personal  liability  on  Eeiss  to  pay 
the  complainant's  mortgage.  There  is  no  doubt  in  regard  to 
the  law,  where  A  sells  to  B  a  tract  of  land  for  a  certain  speci- 


G24  Eapp  v.  Stoner  et  al.  [Nov. 

Opinion  of  the  Court. 

lied  sum  of  money,  and  receives  a  part  of  the  consideration, 
and  B,  in  payment  of  the  balance,  assumes  and  agrees  to 
pay  a  mortgage  on  the  premises,  such  an  agreement  will 
render  B  personally  liable  to  the  holder  of  the  incumbrance. 
But  where  a  party  receives  a  warranty  deed  containing  a 
clause  that  it  is  made  subject  to  a  mortgage  given  upon  the 
land  by  the  grantor  to  a  third  party,  this  will  create  no  per- 
sonal liability  on  the  part  of  the  grantee  to  pay  the  outstand- 
ing incumbrance.  In  this  case  there  is,  perhaps,  no  doubt, 
from  the  evidence,  that  the  parties,  in  making  the  trade, 
estimated  the  value  of  the  Stoner  lots  at  some  $15,000.  The 
incumbrances  were  known  to  be  some  $10,000,  and  the  Kan- 
sas lands  estimated  at  some  $5000 ;  but  there  was  no  such 
deduction  of  the  ten  thousand  dollar  incumbrance  from  the 
purchase  money  agreed  to  be  paid,  and  leaving  it  in  the 
hands  of  the  purchaser,  as  to  create  a  personal  liability. 
It  may  be,  if  Keiss  had  paid  $15,000  to  Stoner  for  the  prop- 
erty, and  the  latter  had  left  in  the  hands  of  Keiss  $10,000  of 
the  amount,  to  be  paid  by  him  in  discharge  of  the  mortgages, 
the  money  might,  under  such  circumstances,  be  regarded  as 
a  trust  fund,  and  Eeiss  as  a  trustee,  holding  the  money  for 
the  benefit  of  those  who  had  the  mortgages.  But  no  such 
case  is  presented  by  this  record.  Here  was  a  mere  exchange 
of  Kansas  lands  for  incumbered  property.  Doubtless  Keiss 
expected,  when  he  made  the  trade,  that  he  would,  in  time, 
pay  off  the  incumbrances  and  clear  the  property  of  all  liens. 
Unless  he  entertained  this  expectation,  it  would  have  been 
folly  on  his  part  to  have  made  the  trade,  and  paid  anything 
for  a  deed  from  Stoner  •  but  the  fact  that  he  expected  to  pay 
the  mortgages,  and  even  paid  some  interest  to  the  holders  of 
the  mortgages,  can  not  be  held  sufficient  to  fix  his  personal 
liability.  It  will  be  observed  that  the  deed  made  by  Stoner 
to  Reiss  recites  that  the  lots  are  conveyed  subject  to  the 
mortgages,  and  then  contains  a  provision  that  Keiss  is  to  pay 
the  taxes  of  1875.     At  the  time  the  deed  was  made  the  tax 
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was  a  lien  on  the  land.  So,  too,  were  the  mortgages.  If  it 
was  the  contract  that  Keiss  was  to  pay  the  mortgages  as  well 
as  taxes,  why  insert  one  and  leave  out  the  other  ?  If  it  was 
important  that  the  deed  should  contain  a  clause  binding 
Eeiss  to  pay  the  tax,  it  was  of  much  greater  importance  that 
a  clause  should  have  been  inserted  embracing  the  mortgages, 
if  such  was  the  contract  of  the  parties.  But,  independent  of 
the  terms  of  the  deed,  Jacob  Miller,  who  wrote  the  deed,  and 
who,  at  the  time,  had  been  employed  by  Stoner  to  assist  in 
making  the  trade,  testified  expressly  that  he  wrote  the  deed 
as  he  understood  the  parties  to  have  agreed,  and  as  they 
directed  him.  The  execution  of  the  deed  was  the  final  con- 
summation of  the  trade  between  the  parties,  and  the  fact 
that  it  contains  no  provision  binding  Keiss  to  pay  the  mort- 
gages, but  declares  that  the  property  is  conveyed  subject  to 
the  mortgages,  in  connection  with  the  evidence  of  Miller  that 
the  deed  was  written  as  the  parties  had  agreed,  would  seem 
to  be  sufficient  to  lead  to  the  conclusion  reached  by  the  cir- 
cuit court, — that  Keiss  had  assumed  no  personal  liability 
under  the  contract. 

The  judgment  of  the  Appellate  Court  affirming  the  decree 
of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


David  Preston  et  al. 

v. 

William  T.  Johnson,  Collector. 

Filed  at  Ottawa  November  20,  1882. 

Taxation — remedy — assessment  of  property  which  is  exempt— remedy 
at  law,  not  in  chancery.  The  county  board  has  jurisdiction  to  give  relief 
against  an  assessment  of  property  for  taxation  which  is  exempt,  and  if  it 
refuses  such  relief  the  remedy  of  the  party  is  by  an  appeal  from  its  decision, 
and  not  by  a  bill  in  chancery  to  enjoin  the  collection  of  the  tax.  The  legal 
remedy  in  such  case  is  adequate  and  exclusive. 
40—104  III. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellants : 
Section  1,  article  9,  of  the  constitution,  provides,  that  laws 
shall  be  enacted  "so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its  prop- 
erty, "  and  that  the  legislature  shall  have  power  to  tax  peddlers 
and  "persons  or  corporations  owning  or  using  franchises  and 
privileges,  in  such  manner  as  it  shall,  from  time  to  time, 
direct,  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates. "  Private  bankers  are  not  included  in  the  list  of 
persons  named  in  this  section.  By  the  rules  of  construction 
this  is  in  effect  a  provision  that  the  legislature  shall  not  tax 
bankers  and  others  not  enumerated  by  any  class  enactments. 
Deposits  made  with  appellants  are  not  their  "moneys," 
under  the  Eevenue  law.  Such  moneys  must  be  listed  for 
taxation  by  the  depositors.  So  appellants  were  improperly 
assessed  for  $100,000  of  deposits.  The  United  States  levies 
a  tax  on  deposits.     U.  S.  Stat.  sec.  3408. 

Mr.  Consider  H.  Willett,  for  the  appellee : 

The  assessment  being  made  after  the  fourth  Monday  of 
June,  upon  notice,  the  county  board  alone  had  jurisdiction 
to  cure  the  defects  claimed  by  the  three  following  points : 

First — To  strike  out  property  assessed,  as  exempt  from 
taxation,  because  such  property  is  government  securities. 
Kev.  Stat.  chap.  120,  sec.  97,  clause  3 ;  also,  each  case  cited 
under  third  point. 

Second — To  strike  out  property  if  doubly  assessed.  Cooley 
on  Taxation,  158-173 ;  Burroughs  on  Taxation,  17,  172 ; 
Yuba  County  v.  Adams,  7  Cal.  35 ;  Finley  v.  Philadelphia,  32 
Pa.  St.  381 ;  Danville  Banking  and  Trust  Co.  v.  Parke,  88  111. 
170;  People  v.  Rhoades,  15  id.  304;  Toll-Bridge  Co.  v. 
O shorn,  35  Conn.  7. 
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Third — To  decrease  the  assessment  because  property  was 
irregularly  assessed  as  deposits,  or  because  property  was 
assessed  at  an  over- valuation.  Eev.  Stat.  chap.  120,  sec.  86  ; 
Porter  v.  Railroad  Co.  66  111.  591 ;  Republic  Life  Ins.  Co.  v. 
Pollock,  75  id.  279 ;"  Ottawa  Glass  Co.  v.  McCaleb,  81  id.  562. 

Assessors  act  judicially  in  making  an  assessment.  Const. 
1870,  art.  9,  sec.  1;  Republic  Life  Ins.  Co.  v.  Pollock,  75  111. 
291;  People  v.  Big  Muddy  Iron  Co.  89  id.  116;  Spencer  v. 
People,  68  id.  510;  Madison  County  v.  Smith,  95  id.  335; 
Adsit  v.  Lieb,  76  id.  198 ;  Peoria  v.  Kidder,  26  id.  357. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  in  the  circuit  court  of  Cook 
county,  to  restrain  the  collection  of  certain  taxes.  The  case 
made  by  the  bill,  so  far  as  needful  to  be  stated  under  the 
decision  we  make,  is,  that  complainants,  private  bankers  in 
the  city  of  Chicago,  had  made  their  return  to  the  assessor, 
for  the  year  1878,  of  their  personal  property  subject  to  tax- 
ation ;  that  the  assessor  not  being  satisfied  with  the  return, 
notified  the  complainants  to  appear  before  him,  which  they 
did,  and  gave  to  the  assessor  the  information  he  asked,  and 
a  statement  of  their  business  affairs,  and  that  afterward  the 
assessor  arbitrarily,  illegally  and  fraudulently  added  to  the 
return  of  the  complainants  the  sum  of  $50,000,  as  the  value 
of  additional  personal  property  of  theirs  subject  to  taxation 
for  the  year  1878 ;  that  said  addition  was  in  fact  an  assess- 
ment upon  the  government  securities  held  by  complainants, 
which  were  exempt  from  taxation ;  that  the  assessment  was 
not  made  until  after  the  fourth  Monday  of  June,  1878,  which 
was  too  late  to  apply  to  the  town  board  of  review  for  relief, 
and  that  complainants  applied  to  the  county  board  of  review, 
which  commenced  its  session  on  the  second  Monday  of  July, 
1878,  and  appeared-  before  the  proper  committee  of  that 
board  and  made  their  complaint,  and  that  said  committee 
considered  the  case  and  concluded  to  reduce  the  assessment, 
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and  complainants  understood  that  would  be  done ;  that  the 
committee  made  a  mistake  as  to  the  time  within  which  their 
report  must  be  made,  and  by  reason  of  such  mistake  the 
committee  had  delayed  their  report  until  on  or  about  the  last 
day  allowed  by  law  for  the  board  to  act  upon  such  matters, 
when  the  committee  was  informed  by  the  county  attorney 
that  their  report  must  be  made,  and  the  board  must  act  upon 
such  matters  at  once,  and  by  reason  of  such  mistake  it  was 
impossible  to  prepare  a  report  in  detail  of  the  many  matters 
of  this  nature  before  them,  whereupon  the  committee  was 
compelled  to  make  a  general  report,  such  as  they  were  able 
to  prepare  in  the  brief  space  of  time  remaining  to  them  for 
that  purpose,  and  that  the  only  reason  said  assessment  was 
not  reduced  was  the  mistake  aforesaid,  and  that  complain- 
ants were  not  apprised  of  said  mistake  on  the  part  of  said 
committee  and  said  board  until  too  late  to  take  any  steps,  or 
do  any  acts,  or  file  any  objections,  against  such  assessment. 
There  was  an  answer  of  general  denial,  proofs  were  taken, 
and  on  hearing  the  circuit  court  dismissed  the  bill,  and  com- 
plainants appealed. 

The  complaint  is  as  to  the  $50,000 — additional  assessment. 
There  is  no  proof  in  the  case  in  regard  to  what  was  the  prop- 
erty which  was  thus  assessed.  It  is  only  to  be  conjectured 
what  it  was  from  the  statement  of  their  affairs  and  business 
which  complainants  submitted  to  the  assessor.  There  is 
certainly  no  evidence  that  the  assessment  was  upon  govern- 
ment securities  exempt  from  taxation,  as  is  claimed  by  the 
bill.  It  is  urged  in  the  argument  the  assessment  was  upon 
deposits,  and  that  deposits  with  a  private  banker  are  not 
taxable  against  him.  But  we  do  not  regard  the  subject  of 
the  merits  of  this  assessment  as  properly  before  us. 

Section  97  of  the  Eevenue  law  gives  to  the  county  board 
of  review,  held  on  the  second  Monday  in  July,  annually,  full 
power  and  authority,  among  other  things,  "Third,  to  hear 
and  determine  the  application  of  any  person  who  is  assessed 
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on  property  claimed  to  be  exempt  from  taxation."  The  sec- 
tion gives  the  right  of  appeal  from  the  decision  of  the  board. 
It  provides,  if  the  board  shall  decide  that  property  so  claimed 
to  be  exempt  from  taxation  is  liable  to  be  taxed,  and  the 
party  aggrieved  shall,  at  the  time,  pray  an  appeal,  a  brief 
statement  of  the  case  shall  be  made  by  the  clerk,  and  trans- 
mitted to  the  Auditor,  who  shall  present  the  case  to  the 
Supreme  Court,  by  applying  for  an  order  to  set  aside  and 
reverse  the  decision  of  the  county  board.  Here  was  an  ade- 
quate remedy  at  law,  and  the  remedy  which  complainants 
should  have  pursued.  It  appears  that  the  county  board 
continued  their  session  commencing  on  the  second  Monday 
of  July,  by  regular  adjournment  from  time  to  time,  until  the 
31st  of  August.  The  record  of  the  board  in  evidence  showed 
that  on  the  31st  of  August  the  committee  of  equalization  of 
the  board  (the  same  committee  before  whom  complainants 
appeared,  as  stated  in  their  bill,)  submitted  their  report  to 
the  board,  by  which,  after  reciting  the  reference  to  them  of 
the  assessment  and  railroad  list  for  1878,  together  with  all 
the  petitions  and  complaints  regarding  the  same,  and  having 
had  the  same  under  advisement,  they  report  and  recommend 
"that  the  personal  property,  as  returned  by  the  assessors  in 
towns,  be  and  remain  as  returned  by  said  several  assessors, 
except  such  changes  as  are  shown  in  the  tables  annexed," 
and  it  was  admitted  that  no  changes  were  made  in  any  per- 
sonal property  assessment  in  the  town  of  South  Chicago, 
where  complainants  were  assessed.  Any  complaint  with 
respect  to  the  doings  of  the  committee  we  can  not  consider, 
— it  is  the  action  of  the  board,  only,  which  we  can  look  to. 

It  appears  that  on  the  afternoon  of  Saturday,  August  31, 
the  counsel  of  complainants  appeared  before  the  board  and 
requested  to  be  heard  in  the  matter,  which  was  refused.  At 
that  time  complainants  seem  to  have  been  denied  the  oppor- 
tunity of  a  hearing  before  the  board ;  but  if  complainants 
were  not  allowed  a  fair  hearing,  or  were  aggrieved  by  any 
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action  whatever  of  the  board,  their  plain  remedy  was  by 
appeal.  No  sufficient  reason  is  shown  why  this  remedy  was 
not  pursued.  The  county  board  of  review  had  jurisdiction 
to  give  relief  as  to  property  exempt  from  taxation,  and  appel- 
lants failing  to  appeal  from  a  decision  of  the  board  refusing 
to  reduce  their  assessment  for  such  reason,  they  can  not  now 
seek  relief  by  a  bill  in  equity.  The  remedy  through  the 
county  board  of  review  and  by  appeal  we  regard  as  adequate 
and  exclusive. 

The  decree  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 


Francis  E.  Hinckley 

v. 

M.  S.  Dean. 

Filed  at  Ottawa  November  20,  1882. 

1.  Rule  of  coukt — providing  preliminary  call  of  docket  to  ascertain 
cases  for  trial,  is  valid.  A  rule  of  court,  providing  for  a  preliminary  call  of 
the  docket  of  the  first  fifty  cases  on  the  first  day  of  each  term  of  court,  on 
which  call  the  cases  shall  be  either  marked  for  trial,  dismissed,  or  continued 
for  cause  shown,  and  that  if  neither  party  answers,  the  case  shall  be  dis- 
missed, and  that  at  the  close  of  the  preliminary  call  the  court  will  announce 
the  number  of  cases,  not  exceeding  fifty,  subject  to  a  similar  call  on  the  next 
day,  is  not  repugnant  to  the  provisions  of  any  statute,  and  is  a  proper  and 
valid  rule.  Such  rule  is  a  proper  exercise  of  the  discretion  given  the  court 
in  section  17  of  the  Practice  act,  and  is  not  arbitrary  or  uncertain  in  its  opera- 
tion, and  does  not  necessarily  work  any  hardship. 

2.  Same — all  the  judges  of  the  court  not  required  to  act  jointly  in 
making.  A  rule  of  court  adopted  in  a  branch  court  of  the  Superior  Court  of 
Cook  county,  applicable  only  in  such  branch,  is  not  invalid  or  void  because 
not  adopted  by  all  the  judges  of  such  court,  and  made  uniform  in  each  branch 
of  such  court. 

3.  Supeeioe  Coukt  of  Cook  county — powers  of  judges  holding 
branch  courts.  The  law  has  empowered  each  of  the  judges  of  the  Superior 
Court  of  Cook  county  to  hold  a  branch  court,  and  this  power  to  act  as  a  court 
implies  authority  to  exercise  the  full  powers  and  functions  of  a  court,  among 
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which  is  the  power  to  make  and  enforce  rules  of  practice  not  repugnant  to 
the  statute.  All  of  such  judges  being  authorized  to  hold  separate  courts, 
each,  when  so  acting,  may  exercise  all  the  judicial  powers  of  the  court. 

4.  Same — each  judge  holding  branch  court  bound  by  its  rules.  Where 
a  rule  of  court  is  adopted  in  any  branch  court  of  the  Superior  Court,  appli- 
cable only  in  such  branch  court,  any  of  the  judges  holding  that  branch  will 

be  governed  by  such  rule. 

\ 

5.  Constitution — clause  relating   to  courts  construed.      Section  29, 

article  6,  of  the  constitution,  requiring  all  laws  relating  to  courts  of  the  same 
grade  to  be  uniform,  etc.,  refers  alone  to  laws  passed  by  the  legislature,  and 
not  to  mere  rules  of  court  regulating  practice. 

6.  Practice — dismissal  under  rule  of  court.  Under  a  rule  of  court 
providing  for  a  call  of  the  docket  to  ascertain  the  cases  to  be  set  for  trial, 
and  that  if  neither  party  answers  on  such  call  the  suit  shall  be  dismissed,  an 
appeal  may  properly  be  dismissed,  on  motion  of  the  appellee,  on  such  pre- 
liminary call,  the  appellant  failing  to  appear  or  answer. 

7.  Same — when  defendant  appealing  fails  to  appear,  a  trial  by  jury  not 
required.  It  is  not  error  to  dismiss  an  appeal  taken  by  a  defendant  from  the 
judgment  of  a  justice  of  the  peace,  for  want  of  prosecution,  without  a  trial 
by  jury.  The  defendant  not  appearing,  the  plaintiff  is  not  required  to  estab- 
lish his  demand  before  a  jury  before  the  appeal  is  dismissed. 

8.  Default — setting  aside,  a  matter  of  discretion.  The  setting  aside 
of  a  default  or  dismissal  of  an  appeal  for  want  of  prosecution,  is  a  matter 
addressed  to  the  discretion  of  the  court,  and  the  exercise  of  such  discretion 
will  not  be  interfered  with  by  a  court  of  review  unless  it  is  clear  that  it  has 
been  abused,  to  the  injury  of  the  party  in  default. 

9.  Same— sufficiency  of  affidavit  for  setting  aside.  Where  an  appeal 
was  dismissed  for  want  of  prosecution,  a  motion  was  made  fifteen  days  after- 
ward to  set  aside  the  order  of  dismissal  and  reinstate  the  case  on  the  docket, 
based  on  affidavit  that  the  appellant  and  his  attorney  were  absent  from  the 
State,  attending  to  legal  business  of  appellant,  at  the  time  the  appeal  was 
dismissed,  it  not  appearing  that  his  attorney  had  no  partner  or  clerk  that 
could  have  answered  to  the  call  of  the  case,  it  was  held  no  abuse  of  discre- 
tion in  refusing  the  motion. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Geo.  W.  Cothran,  for  the  appellant : 
The  rule  under  which  the  appeal  in  this  case  was  dismissed 
is  void,  as  being  in  contravention  of  section  16  of  the  Practice 
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act,  requiring  all  causes  to  be  tried  or  disposed  of  in  the  order 
they  are  placed  on  the  docket.  This  court  has  repeatedly 
held  that  the  five  day  rule  of  the  Superior  Court  of  Cook 
county  was  void,  under  the  statute  referred  to.  Benson  v. 
Johnson,  90  111.  94 ;  Clapp  v.  Rauch,  id.  468 ;  Braidwood  v. 
Weiller,  89  id.  606 ;  Griswold  v.  Shaw,  79  id.  449 ;  Fisher 
v.  National  Bank  of  Commerce,  73  id.  34;  Kidder  v.  Rand, 
id.  38 ;  Angel  v.  Blame  &  Atwood  Manf.  Co.  id.  412.  See, 
also,  Nelson  v.  Akeson,  1  Bradw.  165;  Smithy.  Lozano,  id. 
172;  Sea  v.  Glover,  id.  335;   Brown  v.  Davis,  3  id.  639. 

Courts  may  adopt  rules  in  furtherance — not  in  contraven- 
tion— of  law.  Rozier  v.  Williams,  92  111.  190  ;  Linnemeyer  v. 
Miller,  70  id.  244. 

A  single  judge  holding  a  "branch  term"  of  a  court  com- 
posed of  seven  judges,  has  no  authority  to  establish  a  general 
rule  of  practice.  Eules  of  practice  must  be  uniform  in  all 
branches  of  the  Superior  Court  of  Cook  county,  within  the 
requirements  of  section  29,  articled,  of  the  constitution. 

On  an  appeal  from  a  justice's  court  the  appellant  is  entitled 
to  a  new  trial ;  and  unless  this  court  conceives  itself  bound 
by  the  law  of  stare  decisis,  established  by  the  case  of  Lawler 
v.  Gordon,  91  111.  602,  and,  cases  cited  therein,  it  was  error 
to  dismiss  the  appeal,  instead  of  requiring  the  party  to  prove 
his  cause  of  action.     Kilian  v.  Clark,  9  Bradw.  430. 

The  court  erred  in  overruling  the  motion  to  set  aside  the 
default.  It  is  submitted  that  the  affidavit  read  on  the  motion 
sufficiently  excused  the  absence  of  appellant  at  the  call  of 
the  case. 

Messrs.  Quigg  &  Tuthill,  for  the  appellee : 
The  rule  does  not  conflict  with  any  statute  of  the  State, 
and  is  reasonable  and  just.  Its  operation  is  to  weed  out  the 
rubbish — to  eliminate  from  the  call  dead  and  abandoned 
cases,  and  to  reduce  the  calendar  to  a  working  basis,  and 
save  expense  to  litigants.     The  cases,  under  this  rule,  are 
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twice  called, — preliminarily  and  peremptorily.  The  statute 
provides,  that  "all  cases  shall  be  tried,  or  otherwise  disposed 
of,  in  the  order  they  are  placed  on  the  docket,  unless  the 
court,  for  good  and  sufficient  cause,  shall  otherwise  direct." 
(Eev.  Stat.  chap.  110,  sec.  17.)  If  the  continuance  or  dis- 
missal of  a  cause  or  appeal  is  not  a  disposition  of  the  same, 
in  its  order,  on  the  first  call,  then  the  court,  by  this  general 
rule,  for  sufficient  cause  has  directed  otherwise. 

Each  judge  of  the  circuit  and  Superior  courts  of  Cook 
county  is  invested  with  all  the  powers  of  any  other  circuit 
judge,  and  may  hold  the  court  of  which  he  is  a  member. 
Const.  1870,  art.  6,  sec.  24. 

The  constitutional  prohibition  against  legislation  destroying 
the  uniformity  of  the  organization  and  practice  of  all  courts 
of  the  same  class,  has  no  reference  to  rules  of  court,  but  only 
to  laws  of  the  legislature. 

It  is  matter  of  sound  discretion  whether  the  court  will  set 
aside  an  order  dismissing  an  appeal,  and  unless  such  discre- 
tion is  abused  this  court  will  not  interfere.  Peoria  and  Bock 
Island  By.  Co.  v.  Mitchell,  74  111.  396 ;  Smith  et  at.  v.  Davis, 
Admr.  89  id.  205. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  ex  contractu,  brought  originally  before 
a  justice  of  the  peace  in  Cook  county.  Appellee  recovered  a 
judgment  before  the  justice  for  $137.50,  and  costs.  Defend- 
ant appealed  therefrom  to  the  Superior  Court  of  that  county. 
The  case  was  dismissed  for  want  of  prosecution,  under  a  rule 
of  court  made  and  entered  on  the  records  of  the  court  on  the 
14th  of  February,  1880.     The  rule  is  this : 

"Ordered,  That  the  following  be  entered  of  record  for  refer- 
ence, and  for  information  of  attorneys  as  to  the  manner  of 
calling  and  disposing  of  cases  in  the  branch  of  the  Superior 
Court  of  Cook  county  presided  over  by  Sidney  Smith.     Im- 
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mediately  upon  the  opening  of  court  on  Monday,  January  5, 

1880,  there  will  be  a  preliminary  call  of  the  first  fifty  cases. 
On  this  call  cases  will  be  either  marked  for  trial,  dismissed, 
or  confinued  for  cause  shown.  If  neither  party  answers,  the 
case  will  be  dismissed.  After  motions  there  will  be  a  per- 
emptory call  of  cases  marked  for  trial.  At  the  conclusion  of 
the  preliminary  call  the  court  will  announce  the  number  of 
cases,  not  to  exceed  fifty,  which  will  be  subject  to  preliminary 
call  at  the  opening  of  court  the  following  day ;  and  such  will 
be  the  course  of  proceedings  from  day  to  day,  till  further 
announcement. 

"The  rule  had  been  published  in  the  'Chicago  Law  Bulletin,' 
which  has  a  general  circulation  among  the  members  of  the 
Chicago  bar,  and  was  also  published  in  the  daily  papers  of 
the  city.  The  rule  was  generally  known  to  attorneys  prac- 
ticing in  the  court.  The  rule  had  been  acted  upon  from  the 
time  of  its  adoption,  from  time  to  time.  When  the  judge 
began  the  call  of  cases  upon  the  trial  calendar,  a  preliminary 
call  of  fifty  had  been  made,  from  time  to  time,  under  the  rule, 
notice  having  been  given  thereof  on  the  morning  the  calls 
were  made,  in  the  'Law  Bulletin'  and  the  daily  papers  of 
the  city.  On  the  morning  of  October  14,  1881,  a  notice  was 
published,  by  the  authority  and  direction  of  the  said  judge 
of  said  court,  in  said  'Law  Bulletin,'  and  in  each  of  the 
daily  newspapers  published  in  said  city  of  Chicago,  in  the 
place  where  the  proceedings  of  the  branch  of  said  Superior 
Court  presided  over  by  said  Sidney  Smith,  judge,  were  printed, 
to  the  effect  that  on  the  opening  of  court  on  said  14th  day  of 
October,  1881,  there  would  be  a  preliminary  call  of  said 
calendar,  beginning  at  No.  400  and  extending  to  No.  450, 
inclusive,  on  said  calendar.     On  the   14th  day  of  October, 

1881,  the  number  on  the  trial  calendar  of  said  cause  was  410. 
No.  400  on  said  trial  calendar  had  not,  at  said  date,  been 
disposed  of  by  trial,  continuance,  or  otherwise.  Upon  the 
opening  of  court  on  the  morning  of  said  day  last  aforesaid, 
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the  judge  of  said  court,  in  pursuance  of  said  rule  of  court 
and  said  published  notice,  proceeded  to  make  a  preliminary 
call  of  said  trial  calendar  from  No.  400  to  No.  450,  under 
said  rule,  and  upon  reaching  said  No.  410  on  said  call,  counsel 
for  the  defendant  not  then  being  present,  counsel  for  the 
plaintiff  being  present,  the  appeal  of  said  cause  from  the 
justice's  court  was  dismissed,  on  motion  of  the  appellee." 

This  case  would  not  have  been  reached,  in  a  regular  call 
and  trial  of  the  docket,  until  the  24th  of  the  month.  On 
the  31st  day  of  the  same  month,  appellant,  by  his  counsel, 
entered  a  motion  to  set  aside  the  order  dismissing  the  appeal. 
The  motion  was  based  on  an  affidavit  that  appellant  and  his 
attorney  were  absent  from  the  city,  attending  to  legal  busi- 
ness of  appellant  in  the  State  of  Iowa,  at  the  time  the  appeal 
was  dismissed.  The  court  overruled  the  motion,  and  refused 
to  reinstate  the  cause  for  trial,  and  appellant  appealed  to  the 
Appellate  Court,  where  the  judgment  of  the  Superior  Court 
was  affirmed,  and  the  case  comes  to  this  court  under  a  certi- 
ficate, in  pursuance  of  the  statute. 

It  is  insisted  the  court  had  no  power  to  make  and  enforce 
such  a  rule,  and  it  is  void,  and  being  void  the  court  had  no 
power  to  dismiss  the  appeal  before  it  was  regularly  called  for 
trial ;  that  the  court  had  no  power  to  dismiss  the  appeal,  but 
appellee  was  required  to  prove  his  case,  and  have  the  finding 
of  a  jury  in  the  case ;  and  that  the  court  erred  in  not  setting 
aside  the  order  dismissing  the  appeal  on  the  ground  disclosed 
in  the  affidavit,  on  which  the  motion  was  made. 

We  are  referred  to  sec.  17,  chap.  110,  Eev.  Stat.  1874, 
entitled  "Practice."  It  provides,  that  "all  cases  shall  be 
tried,  or  otherwise  disposed  of,  in  the  order  they  are  placed 
on  the  docket,  unless  the  court,  for  good  and  sufficient  cause, 
shall  otherwise  direct,"  etc.  It  is  claimed  that  the  object  of 
the  rule,  and  the  purpose  to  be  accomplished  by  it,  do  not 
constitute  good  and  sufficient  cause  for  such  a  preliminary 
call,  and  to  do  so  is  to  call  and  dispose  of  cases  out  of  their 
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order  on  the  docket.  The  dispatch  of  business,  the  saving 
of  time  and  expense  to  litigants,  witnesses  and  jurors,  almost 
imperatively  demand  that  some  discretion,  or  at  least  power, 
must  be  possessed  by  the  judge  over  his  docket.  This  rule 
enables  the  judge,  in  advance,  to  ascertain  what  cases  will 
be  for  trial.  On  the  preliminary  call  causes  not  ready  can 
be  continued,  defaults  entered,  and  appeals  dismissed  for 
want  of  prosecution,  so  the  court  can  fix  in  advance  the  cal- 
endar for  trial  on  each  day.  It  was  for  just  such  purposes, 
and  others,  that  the  statute  gave  the  discretion  to  the  judge 
to  dispose  of  cases  out  of  their  order,  for  good  and  sufficient 
cause.  It  is  within  the  provisions  of  the  statute.  The  rule 
operates  fairly,  equally  and  uniformly  on  all  litigants.  It  is 
not  arbitrary  or  uncertain  in  its  operation,  and  all  have  due" 
and  timely  notice  of  each  preliminary  call  of  fifty  cases.  We 
therefore  regard  the  rule  as  fully  warranted  by  the' statute, 
and  that  it  tends  to  the  dispatch  of  the  business  of  the  court 
without  jeopardizing  the  rights  of  litigants,  nor  is  it  calculated 
to  work  hardship  or  injustice. 

It  is  contended,  that  if  the  rule  is  not  repugnant  to  the 
statute,  still  the  Superior  Court  consists  of  seven  judges,  and 
the  rule  could  be  adopted  alone  by  the  court  composed  of  the 
seven  judges,  and  that  one  of  the  seven,  holding  a  branch  of 
that  court,  has  no  power  to  establish  and  enforce  rules  of 
practice, — that  the  constitution  and  statute  have  only  con- 
ferred the  power  on  the  Superior  Court,  composed  of  all  its 
judges,  to  adopt  rules  of  practice.  If  this  be  the  true  con- 
struction of  those  instruments,  then  every  question  presented 
for  decision,  when  it  relates  to  practice  in  the  court,  would 
require  the  action  of  the  seven  judges  for  its  determination. 
And  not  only  so,  but  the  same  would  be  true  of  the  circuit 
courts.  Such  a  construction  would  render  the  administration 
of  justice  impracticable.  It  would  defeat  the  great  purpose 
of  the  establishment  of  our  courts  of  justice.  Every  step 
taken  and  everything  done  in  a  case,  from  its  inception  to  its 


1882.]  Hinckley  v.  Dean.  637 

Opinion  of  the  Court. 

termination,  has  a  prescribed  mode,  and  that  mode  relates  to 
and  is  a  part  of  the  practice  of  the  court.  Nor  does  or  can 
the  practice  of  any  two  judges  of  that  or  other  courts  conform 
in  every  particular.  If  the  construction  contended  for  were 
adopted,  then  a  deviation  from  the  same  rule,  in  any  partic- 
ular, would  be  error,  and  but  few  judgments  could  be  main- 
tained. Justice  would  be  defeated  and  the  court^  rendered 
useless,  if  not  worse. 

The  29th  section  of  article  6  of  our  constitution  will  not 
bear  the  construction  contended  for  by  appellant.  It  pro- 
vides, that  "all  laws  relating  to  courts  shall  be  of  general 
and  uniform  operation;  and  the  organization,  jurisdiction, 
powers,  proceedings  and  practice  of  all  courts  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  *  *  *  shall 
be  uniform."  From  the  reading  of  this  section  it  is  too  plain 
to  be  misunderstood  that  it  refers  alone  to  legislation,  and 
not  mere  rules  of  court  regulating  practice.  There  can  be 
no  question  that  the  practice  there  referred  to  is  that  regu- 
lated and  prescribed  by  legislative  action.  It  would  be 
simply  impossible  for  the  General  Assembly  to  regulate  the 
details  and  minutiae  of  the  practice  in  our  courts.  The 
General  Assembly  has  authorized  these  courts  to  adopt  rules 
of  practice  not  inconsistent  with  statutory  rules,  and  it  has 
fully  empowered  the  judges  of  the  Superior  Court  each  to 
hold  a  branch  court,  and  the  power  to  act  as  a  court  implies 
the  power  to  exercise  the  full  powers  and  functions  of  a  court, 
and  of  these  is  the  power  to  make  and  enforce  rules  of  prac- 
tice not  repugnant  to  statutory  provisions.  It  is  true  that 
the  Superior  and  circuit  courts  of  Cook  county  consist  of  a 
number  of  judges,  and  so  does  the  circuit  court  in  each  cir- 
cuit outside  of  Cook  county ;  but  we  are  aware  of  no  statute 
that  requires  them  to  act  conjointly  in  the  performance  of 
any  judicial  function.  They  are  all  authorized  to  hold  sepa- 
rate courts,  and  this  authority  necessarily  empowers  them, 
severally,  when  so  acting,  to  exercise  all  judicial  power  of 
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the  court.  It  may  be  that  the  General  Assembly  has  power 
to  require  all  the  judges  of  a  circuit,  or  the  full  number  of 
the  judges  of  the  Superior  Court,  to  act  together  as  one  court, 
and  to  perform  duties  and  functions  of  a  court ;  but  we  are 
not  aware  that  such  power  has  yet  been  conferred.  This  was 
a  branch  of  the  Superior  Court,  and  the  rule  was  adopted  by 
and  professes  to  apply  only  to,  and  to  govern  the  practice  in, 
that  branch,  and  any  other  judge  holding  that  branch  of  the 
court  would  be  governed  by  the  rule  as  in  a  branch  circuit 
court ;  the  judge  holding  a  branch  circuit  court  in  different 
counties  must  be  governed  by  the  rules  of  practice  in  force  in 
each  county.  Moreover,  there  is  nothing  in  this  record  from 
which  it  may  be  inferred  that  the  same  rule  has  not  been 
adopted  in  the  other  branches  of  this  court.  The  views  here 
expressed  are  sustained  in  the  case  of  FAtinghausen  v.  Marx, 
86  111.  475. 

The  case  of  Lawler  v.  Gordon,  91  111.  602,  and  the  cases 
there  cited,  are  conclusive  that  it  was  not  error  to  dismiss 
the  appeal  for  want  of  prosecution,  and  without  a  trial  by 
jury.  Those  cases  accord  with  the  practice  that  has  pre- 
vailed in  this  State,  it  is  believed,  since  its  organization. 
There  is  no  force  in  this  assignment  of  error. 

It  is  insisted  that  the  court  erred  in  not  setting  aside  the 
order  dismissing  the  appeal.  The  order  was  entered  on  a 
default  in  not  appearing  to  answer  to  the  case  on  the  prelim- 
inary call.  All  defaults  are  subject  to  the  discretion  of  the 
court  to  permit  them  to  stand,  or  set  them  aside.  Nor  will 
the  court  of  review  interfere,  unless  there  has  been  a  clear 
and  unjust  exercise  of  the  discretion,  to  the  wrong  of  the 
party  in  default.  Here  the  motion  was  not  made  for  fifteen 
days  after  the  order  dismissing  the  appeal  was  entered, — the 
case  had  lost  its  place  on  the  docket.  Nor  does  it  appear 
that  the  attorney  had  no  partner  or  clerk  that  could  have 
answered  to  the  preliminary  call  as  readily  and  effectually 
as  he  could  had  he  been  present.     The  showing  made  by  the 
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affidavit   does  not   establish   an  abuse  of  the  discretionary 
power  of  the  court  requiring  a  reversal  of  the  case. 

Perceiving  no  error  in  the   record  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


James  Clark  et  al. 

v. 

James  Donaldson  et  al. 

Filed  at  Ottawa  November  20,  1882. 

Chanceey  jueisdiction — bill  to  remove  nuisance.  A  bill  in  chancery 
by  property  owners,  seeking  to  have  removed  a  building  in  a  highway  appur- 
tenant and  affording  access  to  their  property,  and  to  enjoin  the  closing  up  of 
the  highway,  there  being  nothing  about  the  building  deleterious  to  the  health 
of  the  complainants,  or  such  as  to  render  the  use  of  their  habitations  uncom- 
fortable or  dangerous,  it  being  simply  inconvenient  to  have  it  occupy  the 
street,  shows  no  case  for  equitable  relief. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Geo.  W.  Stipp,  Judge,  presiding. 

Mr.  E.  F.  Bull,  and  Messrs.  Blanchard  &  Blanchard,  for 
the  appellants. 

Messrs.  Leland  &  Leland,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case,  in  our  opinion,  must  be  controlled  by  Dunning 
v.  City  of  Aurora  et  al.  40  111.  481.  Bill  is  filed  by  certain 
property  owners,  praying  that  a  building  in  a  highway  appur- 
tenant and  affording  access  to  their  property  be  removed, 
and  that  the  closing  up  of  such  highway  be  enjoined.     There 
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is  nothing  about  the  building  itself  deleterious  to  the  health 
of  the  complainants,  or  that  renders  the  use  of  their  habita- 
tions uncomfortable  or  dangerous, — it  is  simply  inconvenient 
to  have  it  occupy  the  street.  Nor  do  we  understand  the  case, 
as  respects  the  existence  of  the  highway,  to  be  one  beyond 
doubt. 

The  court  said,  in  the  case  referred  to:  "The  building 
having  been  erected,  a  court  of  equity  would  not,  unless  in 
an  extreme  case,  interfere  to  remove  the  building.  If  it  were 
a  powder  mill  or  magazine  erected  by  an  individual  in  the 
populous  part  of  a  city,  or  adjoining  to  the  complainant,  or 
so  near  to  him  as  to  endanger  the  lives  of  himself  and  family, 
or  the  destruction  of  his  property,  before  the  question  could 
be  passed  upon  by  a  jury,  it  might  probably  be  otherwise. 
But  if  it  is  only,  as  it  is  in  this  case,  an  inconvenience,  no 
matter  how  great,  a  court  of  equity  would  have  no  right  to 
interfere  and  abate  the  nuisance,  at  any  rate  before  the  ques- 
tion is  settled  at  law."  There  is  nothing  decided  in  any  of 
the  cases  referred  to  by  counsel  for  appellee,  inconsistent 
with  this.  See,  also,  High  on  Injunctions,  (1st  ed.)  sec.  468. 
Irwin  v.  Dixon,  9  How.  (U.  S.)  6,  is  quite  analogous  in 
principle.  Of  like  character  are,  also,  Lining  v.  Gecldes, 
1  McCord's  Ch.  304,  and  Robeson  v.  Plttinger,  1  Greene's 
Ch.  57. 

The  case  not  being  one  which,  in  our  opinion,  entitled  the 
complainant  to  equitable  relief,  the  decree  must  be  reversed 
and  the  bill  dismissed. 

Decree  reversed. 
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Chicago  and  Eastern  Illinois  Eailroad  Company 

v. 

John  Eung. 

Filed  at  Ottawa  November  20,  1882. 

1.  Appeals — reviewing  controverted  facts.  Where  a  judgment  for  the 
plaintiff,  in  an  action  based  upon  negligence  of  the  defendant,  is  affirmed  by 
the  Appellate  Court,  all  controverted  questions  of  fact  relating  to  the  case 
will  be  settled  conclusively  in  favor  of  the  plaintiff  below.  In  such  case 
this  court  must  hold  that  all  the  material  allegations  in  the  declaration  are 
fully  and  conclusively  established,  and.  the  facts  can  only  be  considered  with 
reference  to  the  propriety  of  the  instructions. 

2.  Ekkor — when  no  ground  of  reversal.  A  court  of  review  will  not 
reverse  for  an  error  when  it  is  clear  the  result  would  have  been  the  same 
without  regard  to  the  error.  So  this  court  will  not  reverse  a  judgment  for 
an  error  in  the  admission  of  evidence,  which  it  can  see  had  no  material  effect 
on  the  verdict. 

3.  Negligence — notice — in  use  of  locomotive  out  of  order.  In  an 
action  by  a  switchman  of  a  railroad  company  to  recover  damages  for  the 
crushing  of  his  hand  while  coupling  cars,  from  negligence,  it  appeared  in 
evidence  that  the  accident  was  caused  by  the  throttle  valve  of  a  locomotive 
then  being  used  being  out  of  repair,  which  caused  a  sudden  and  unexpected 
movement  of  the  locomotive,  and  that  this  defect,  and  the  dangerous  condi- 
tion of  the  locomotive,  had  existed  some  time  before  the  accident,  and  was 
known  to  the  engineer,  who  had  often,  before  and  after  the  injury,  told 
the  foreman  of  the  round-house  (his  immediate  superior)  of  its  dangerous 
condition:  Held,  that  it  was  but  reasonable  to  assume  that  the  railway 
company,  through  the  foreman,  had  notice  of  the  unsafe  condition  of  the 
engine,  whether  he  had  charge  of  the  machinery  or  not,  and  that  the  company 
was  guilty  of  gross  negligence  in  allowing  such  engine  to  be  used. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Eollin  S.  Williamson,  Judge,  pre- 
siding. 

Mr.  Wm.  Armstrong,  for  the  appellant : 

A  question  to  a  witness  must  not  assume  facts  to  have 
been  proved  which  have  not  been  proved.     Greenleaf  on  Evi- 
dence, 483,  sec.  434 ;  Lumbard  v.  Cheever,  3  Gilm.  474. 
41—104  III. 
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Notice  of  the  defect  in  the  engine  must  be  brought  home 
to  the  person  empowered,  and  whose  duty  it  is  to  furnish  or 
repair  such  machinery,  when  needed.  Richardson  v.  Cooper, 
88  111.  270. 

There  is  no  implied  warranty  between  master  and  servant, 
and  all  that  is  required  of  the  former  is  to  furnish  reasonably 
safe  machinery  for  his  servants.  Chicago  and  Indiana  Central 
R.  R.  Co.  v.  Troesch,  68  111.  545 ;  Noyes  v.  Smith,  28  Vt.  59  ; 
Chicago  and  Northwestern  R.  R.  Co.  v.  Scheming,  4  Bradw. 
540. 

In  that  class  of  cases  sounding  purely  in  damages,  when 
the  evidence  is  conflicting  and  presents  a  difficult  issue,  the 
instructions  should  be  most  accurate.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Van  Patten,  64  111.  513. 

A  servant  takes  the  risk  of  the  carelessness  of  his  fellow 
servants.  Chicago  and  Northwestern  R.  R.  Co.  v.  Moranda, 
93  111.  302 ;  Valtez  v.  Ohio  and  Mississippi  Ry.  Co.  85  id.  506 ; 
Chicago  and  Alton  R.  R.  Co.  v.  Murphy,  53  id.  536. 

The  presumption  of  law  between  master  and  servant  is, 
that  the  servants  are  all  competent,  and  that  the  master  has 
provided  his  servants  with  suitable  machinery,  engines,  cars, 
and  other  appurtenances  of  the  railroad.  Pierce  on  Eail- 
roads,  370. 

Messrs.  Monroe  &  Leddy,  for  the  appellee : 

A  master  is  bound  to  use  reasonable  care  and  diligence  in 
providing  and  maintaining  safe  machinery  to  be  used  by  his 
servants,  and  he  will  be  liable  to  a  servant  for  any  injury 
arising  from  any  defect  in  such  machinery,  if  he  has  actual 
knowledge  of  such  defect,  or  might  have  known  of  the  same 
by  the  use  of  reasonable  diligence.  Illinois  Central  R.  R.  Co. 
v.  Welch,  52  111.  183;  Chicago  and  Northivestem  R.  R.  Co.  y. 
Swett,  45  id.  197;  Chicago  and  Alton  R.  R.  Co.  v.  Shannon, 
43  id.  338 ;  Illinois  Central  R.  R.  Co.  v.  Phillips,  49  id.  234 ; 
Chicago  and  Northivestem  R.  R.  Co.  v.  Jackson,  55  id.  492 ; 
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Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Gregory,  58  id. 
272 ;  Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Conroy,  61  id. 
162;  Toledo,  Wabash  and  Western  R.  R.  Co.  v.  Fredericks,  71 
id.  294 ;  Toledo,  Wabash  and  Western  R.  R.  Co.  v.  Ingraham, 
77  id.  309 ;  Indianapolis  and  St.  Louis  R.  R.  Co.  v.  Estes,  96 
id.  470 ;  Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Conroy,  68  id. 
560;   Cooley  on  Torts,  556,  557. 

The  court  will  not  inquire  whether  the  court  erred  as  to 
the  first  question  to  the  witness,  as  a  general  objection  was 
made  to  it.  There  is  no  doubt  of  the  relevancy  of  the  evi- 
dence called  by  the  question  as  being  part  of  the  res  gestae. 
If  it  was  obnoxious  to  a  special  objection,  it  should  have 
been  made.  Buntain  v.  Bailey,  27  111.  409 ;  Stone  v.  Great 
Western  Oil  Co.  41  id.  85;  Graham  v.  Anderson,  42  id.  514; 
Howell  v.  Edmunds,  47  id.  79. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

In  the  month  of  March,  1879,  John  Eung,  the  appellee, 
was  in  the  employ  of  the  appellant,  the  Chicago  and  Eastern 
Eailroad  Company,  at  Chicago,  as  a  yard  switchman.  On 
the  7th  of  that  month,  while  engaged  in  coupling  some  coal 
cars  in  the  company's  yard,  by  a  sudden  and  unexpected 
movement  of  the  locomotive  engine  used  in  bringing  the  cars 
in  position,  occasioned  by  its  throttle  valve  being  out  of 
repair,  appellee's  right  hand  was  caught  and  crushed  between 
the  dead-woods  of  the  two  cars,  resulting  in  the  loss  of  one 
of  his  fingers.  He  subsequently  brought  an  action  against 
the  company  in  the  Superior  Court  of  Cook  county,  to  recover 
damages  for  the  injury  thus  sustained.  There  was  a  trial 
upon  the  merits  before  the  court  and  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  for  $2000,  which,  on 
appeal  by  the  company,  was  affirmed  in  the  Appellate  Court 
for  the  First  District,  and  the  company,  by  further  appeal, 
removed  the  cause  to  this  court. 
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The  declaration  charges,  in  substance,  that  on  the  date  above 
mentioned  the  plaintiff  was  in  the  employ  of  the  company,  as 
a  yard  switchman,  for  the  purpose  of  switching,  coupling  and 
uncoupling  cars,  etc. ;  that  while  he  was  so  employed  it  was 
the  duty  of  the  company  to  keep  its  cars  and  locomotive 
engines  in  good  repair  and  manageable  condition ;  that  the 
company,  not  regarding  its  duty  in  this  respect,  did  not  use 
proper  care  and  skill  in  keeping  its  cars  and  locomotive 
engines  in  good  and  safe  repair,  but,  through  its  negligence 
and  unskillfulness,  the  same  became  and  were  out  of  repair ; 
that  at  the  time  in  question,  and  while  the  plaintiff  was 
engaged  in  coupling  said  cars,  and  was  then  and  there  using 
due  care  and  caution,  and  without  notice  of  the  defective 
condition  of  said  locomotive  engine,  occasioned  by  the  throttle 
valve  of  the  same  being  then  out  of  repair,  and  of  which  the 
defendant  then  and  there  had  notice,  the  said  locomotive 
engine,  by  reason  of  the  throttle  valve  thereof  being  so  out 
of  repair,  violently  started  and  pushed  said  cars,  which  he 
was  then  in  the  act  of  coupling,  as  aforesaid,  and  by  means 
thereof  the  right  hand  of  the  plaintiff  was  then  and  there 
caught  between  the  dead-woods  of  said  cars,  and  three  of  the 
fingers  of  said  hand  were  so  badly  crushed  and  bruised  that 
one  of  said  fingers  had  to  be  amputated,  etc. ;  that  said 
defendant  knowingly  suffered  and  permitted  said  throttle 
valve  of  said  locomotive  engine  to  be  out  of  repair,  or  by  the 
exercise  of  reasonable  care  and  caution  could  have  known  the 
same  was  out  of  repair,  etc.  To  this  declaration  the  defend- 
ant filed  the  plea  of  the  general  issue,  and  upon  the  issue  thus 
formed  a  trial  was  had,  with  the  result  already  stated. 

Notwithstanding  counsel,  on  both  sides  have,  to  some  ex- 
tent, gone  into  a  discussion  of  the  facts  in  this  case,  it  is 
clear  we  have  no  concern  with  them,  except  so  far  as  it  may 
be  necessary  to  pass  upon  legal  questions  arising  on  the 
instructions.  By  the  affirmance  of  the  judgment  of  the 
Superior  Court  in  the  Appellate  Court,  all  controverted  facts 
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relating  to  the  case  are  conclusively  settled  in  favor  of 
appellee  and  against  appellant.  Hence,  in  our  considera- 
tion of  the  case  here,  we  start  out  with  the  assumption  that 
all  the  material  allegations  in  the  declaration  are  fully  and 
conclusively  established.  This  being  so,  it  follows  our  labors 
will  be  confined  exclusively  to  questions  arising  upon  the 
admission  or  exclusion  of  testimony,  and  the  giving  or  refus- 
ing of  instructions,  or  other  mere  questions  of  law  arising 
on  the  record. 

During  the  course  of  the  trial  Charles  Hill,  the  engineer  in 
charge  of  the  engine  at  the  time  the  injury  occurred,  was 
examined  as  a  witness  on  behalf  of  the  plaintiff.  He  testified 
he  was  in  the  employ  of  the  company  about  eight  years ;  that 
he  was  working  under  Mr.  Case,  the  foreman  of  the  round- 
house ;  that  the  throttle  valve  of  the  engine  leaked  consider- 
ably; that  "the  engine  jerked  ahead  some  way  or  other  on 
account  of  steam  in  the  cylinders ; "  that  it  was  hard  to  hold, 
and  was  dangerous ;  that  he  did  not  know  how  long  he  had 
run  the  engine  previous  to  the  accident,  but  it  was  quite  a 
while ;  that  he  had  often,  before  and  after  the  accident,  told 
the  foreman  of  the  round-house  of  the  condition  of  the  engine. 
After  having  made  these  statements,  the  witness  was  asked 
and  permitted  to  answer,  against  the  objections  of  appellant, 
the  following  question:  "Was  there  any  other  man  here, 
connected  with  the  road,  that  had  control  of  the  machinery 
but.  Mr.  Case,  to  report  to?"  The  witness  replied,  "No  other 
man,  except  Mr.  Lyford."  .  It  is  objected  this  question  as- 
sumes the  existence  of  an  important  fact,  which,  outside  of 
the  implication  contained  in  the  answer  to  it,  is  not  otherwise 
shown  by  the  evidence,  namely,  that  Case  had  control  of  the 
machinery,  and  was  therefore  the  proper  person  to  be  notified 
of  the  dangerous  condition  of  the  engine.  It  must  be  con- 
ceded that  appellant's  objection  to  this  question  is  not  without 
foundation,  and  that  the  general  rule  of  law  on  the  subject 
is  as  claimed  by  its  counsel ;  and  while  we  are  of  opinion  the 
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question  should  not  have  been  allowed  in  the  form  put  to  the 
witness,  yet,  under  the  circumstances  of  this  case,  we  can 
not  think  the  error  in  question  had  any  material  effect  on 
the  verdict  of  the  jury.  It  is  a  familiar  principle  that  courts 
of  review  will  not  reverse  for  an  error  where  it  is  clear  the 
result  would  have  been  the  same  without  regard  to  the  error. 

The  undisputed  facts  in  this  controversy  make  out  a  clear 
case  of  gross  negligence  on  the  part  of  the  company.  As 
already  seen  from  the  testimony  of  the  engineer,  the  engine 
was  in  a  dangerous  condition,  and  had  been  "for  quite  a 
while, "  and  that  he  had  frequently,  before  and  after  the  acci- 
dent occurred,  told  the  foreman  of  the  round-house  of  its 
condition.  With  these  undisputed  facts  before  them,  we 
think  the  jury  were  fully  warranted  in  finding,  as  they  prob- 
ably did,  the  company  had  implied  or  constructive  notice  of 
the  condition  of  the  engine,  in  which  case  of  course  it  was 
immaterial  whether  the  foreman  of  the  round-house  had 
control  of  the  machinery  or  not.  The  engineer  having  fre- 
quently told  his  immediate  superior  (the  foreman  of  the 
round-house)  of  the  dangerous  condition  of  the  engine,  upon 
the  principle  that  every  one  is  presumed  to  do  his  duty  it  is 
but  reasonable  to  assume  that  through  him  the  company 
obtained  the  requisite  notice,  whether  he  had  immediate 
charge  of  the  machinery  or  not. 

A  number  of  objections  are  made  to  the  instructions  given 
to  the  jury  on  behalf  of  appellee,  none  of  which  we  regard  as 
well  taken.  The  instructions^  as  a  whole,  we  think  fairly 
presented  the  law  of  the  case  to  the  jury.  Some  of  them,  it 
is  true,  are  not  as  well  guarded  as  they  might  be,  yet  we 
think  they  are  substantially  correct,  and  under  the  evidence 
we  do  not  think  the  jury  could  have  been  misled  by  them. 
In  any  view,  the  merits  of  the  case  seem  so  clearly  with  the 
appellee,  we  think  the  judgment  should  be  affirmed,  which  is 

accordingly  done. 

Judgment  affirmed. 
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Morris  Selz  et  al. 

v. 
Abijah  Cagwin  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Taxation — personal  property  of  manufacturers — where  assessed. 
Where  manufacturers  of  boots  and  shoes  in  the  city  of  Joliet  carried  on  that 
business  there  through  one  of  their  number,  and  by  an  agent,  the  other 
members  of  the  firm  residing  in  the  city  of  Chicago,  except  one,  whose  resi- 
dence was  in  Springfield,  Illinois,  those  living  in  Chicago  being  there  engaged 
in  the  business  of  wholesale  jobbers,  it  was  held,  that  their  stock  and 
machinery  employed  in  the  manufacture  at  Joliet  were  properly  assessed 
at  that  place  for  taxation,  that  being  the  situs  of  the  property. 

2.  Same — statute  construed.  Section  7  of  the  Kevenue  law,  which  pro- 
vides, "that  personal  property,  except  such  as  is  required  in  this  act  to  be 
listed  and  assessed  otherwise,  shall  be  listed  and  assessed  in  the  county, 
town,  city,  village  or  district  where  the  owner  resides,"  has  no  application  to 
the  property  of  manufacturers  which  has  its  situs  at  a  different  place,  and  is 
managed  by  an  agent  at  such  other  place. 

3.  Same— property  to  be  assessed  with  reference  to  amount  on  hand  on 
the  first  day  of  May.  Where  manufacturers  residing  and  doing  business  in 
the  city  of  Chicago,  are  also  engaged  in  a  manufactory  in  Joliet,  in  this  State, 
from  which  last  named  place  goods,  after  their  manufacture,  are  forwarded 
to  the  house  in  Chicago,  all  the  property  on  hand  in  Chicago  belonging  to 
the  firm  on  the  first  day  of  May  in  each  year  should  be  assessed  for  taxa- 
tion at  that  place,  and  all  personal  property  on  hand  at  Joliet  on  the  first  day 
of  May  in  each  year,  in  the  hands  of  agents,  is  liable  to  assessment  in  that 
place.  By  this  means  the  same  property  is  not  subject  to  double  assessment, 
or  taxation  in  both  places. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 

Mr.  Egbert  Phelps,  and  Mr.  G.  D.  A.  Parks,  for  the  ap- 
pellants : 

Section  13,  chap.  120,  Eev.  Stat,  directs  that  personal 
property  of  merchants  and  manufacturers  shall  be  assessed 
in  the  town,  county,  etc.,  "where  their  business  is  carried  on," 
except  when  situated  elsewhere*  "in  the  hands  of  agents." 
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The  headquarters  of  appellants'  business  was  in  Chicago,  and 
not  in  Joliet. 

Prior  to  the  act  of  1853  the  personal  property  of  manu- 
facturers, like  all  other  personal  property,  followed  the  resi- 
dence of  the  owner,  and  was  there,  only,  taxable.  Sangamon 
and  Morgan  R.  R.  Co.  v.  County  of  Morgan,  14  111.  163 ; 
King  v.  McDreiv,  31  id.  418;  Mills  v.  Thornton,  26  id.  300; 
Tazewell  County  v.  Davenport,  40  id.  197. 

This  rule  of  the  situs  of  personal  property  for  taxation 
was,  aside  from  our  statute,  in  accordance  with  the  rule  in 
other  States.  Moore  v.  Wilkins,  10  N.  H.  452;  8  E.  I.  341 ; 
State  v.  Bishop,  34  N.  J.  45 ;  State  v.  Ross,  3  Zabr.  517 ; 
Bailey  v.  Buel,  59  Barb.  158. 

Statutory  regulations  fixing  the  situs  of  personal  property 
for  purposes  of  assessment,  must  be  essentially  arbitrary  as 
to  details.     Cooley  on  Taxation,  270. 

A  payment  under  process,  to  an  officer  having  process  of 
law  in  his  hands  with  which  he  can  coerce  it,  and  is  pro- 
ceeding to  coerce  it,  is  a  payment  under  duress.  Bradford 
v.  City  of  Chicago,  25  111.  419;  Rickerson  v.  Ryan,  14  id.  74; 
Logsdon  v.  Sjrivey,  54  id.  105 ;  Stevens  v.  Gary,  33  Wis.  95 ; 
Connah  v.  Hatch,  23  Wend.  468 ;  Valpey  v.  Bate,  50  E.  Com. 
L.  602. 

Messrs.  Hill  &  Dibell,  for  the  appellees : 

Section  7  of  the  Kevenue  law  requires  personal  property 
to  be  assessed  at  the  place  where  the  owner  resides,  and 
section  9  requires  that  property  of  manufacturers  and  others,  - 
in  the  hands  of  agents,  shall  be  listed  "at  the  place  where 
the  business  of  such  agent  is  carried  on. "  That  the  situs  of 
personal  property  for  taxation  depends  upon  various  circum- 
stances, and  can  not  be  determined  by  any  uniform  rule, 
see  Irvin  v.  Railroad  Co.  94  111.  109 ;  First  National  Bank 
v.  Smith,  65  id.  53;  Munsonw  Crawford,  65  id.  187;  Tappan 
v.  Merchants'  National  Bank,  19  Wall.  499. 
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For  a  case  where  the  place  of  sale  of  articles  manufac- 
tured elsewhere  by  the  seller,  was  held  not  to  be  the  situs  of 
the  property  for  taxation,  see  The  Parker  Mills  v.  Commis- 
sioners, 23  N.  Y.  242. 

If  this  property  was  in  the  hands  of  an  agent,  it  is  no 
defence  that  it  was  not  assessed  in  his  name.  Union  Trust 
Co.  v.  Weber,  96  111.  349  ;  Lyle  v.  Jacques,  101  id.  650. 

Where  the  law  furnishes  an  adequate  remedy  in  law  for 
determining  questions  arising  under  the  Eevenue  law,  and  a 
party  fails  to  avail  himself  of  it,  he  can  not  have  relief  in 
equity.     Adsit  v.  Licb,  76  111.  201. 

Mr.  Justice  Craig  "delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Selz,  Schwab  &  Co. 
against  the  collector  of  the  town  of  Joliet,  and  the  town,  to 
enjoin  the  collection  of  a  tax  assessed  on  certain  personal 
property  of  the  firm  for  the  year  1879.  It  appears  from  the 
bill,  and  the  evidence  introduced  on  the  hearing,  that  Selz, 
Schwab  &  Co.  were,  in  1879,  manufacturers  of  boots  and 
shoes  at  the  penitentiary  at  Joliet,  by  convict  labor.  They 
were  also  wholesale  jobbers,  in  Chicago,  of  the  goods  manu- 
factured at  Joliet,  and  also  of  goods  purchased  in  the  east- 
ern markets.  In  1879,  the  assessor  of  the  town  of  Joliet 
assessed  the  personal  property  of  the  firm,  on  hand  May  1  at 
the  manufactory  in  Joliet,  at  $100,000.  This  was  reduced 
by  the  board  of  equalization  to  the  sum  of  $85,140,  upon 
which  taxes  were  levied  for  that  year,  and  a  warrant  issued 
to  the  collector,  under  which  he  was  proceeding  to  collect  the 
taxes  when  the  bill  was  filed. 

The  members  of  the  firm  all  reside  in  Cook  county,  except 
Bunn,  who  resides  in  Sangamon  county,  and  it  is  contended 
as  the  goods  of  the  firm  are  all  sold  in  Chicago,  and  the 
books  and  accounts  of  the  firm  are  kept  there,  the  assess- 
ment in  Will  county,  on  personal  property  there,  is  void, — 
in  other  words,  the  position  is,  that  the  personal  property  of 
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merchants  and  manufacturers  is  taxable  where  their  business 
as  merchants  is  carried  on.  This  position  is  predicated 
niainly  on  section  13  of  the  Eevenue  law,  which  reads 
as  follows:  "The  personal  property  of  banks  or  bankers, 
brokers,  stock  jobbers,  insurance  companies,  hotels,  livery 
stables,  saloons,  eating  houses,  merchants  and  manufactur- 
ers, ferries,  mining  companies,  and  companies  not  specially 
provided  for  in  this  act,  shall  be  listed  and  assessed  in  the 
county,  town,  city,  village  or  district  where  their  business  is 
carried  on,  except  such  property  as  shall  be  liable  to  assess- 
ment elsewhere,  in  the  hands  of  agents."  It  is  no  doubt 
true  that  the  personal  property  of  bankers  is  taxable  where 
the  business  of  banking  is  transacted,  of  hotels  where  that 
business  is  carried  on,  and  of  merchants  where  that  branch 
of  business  is  transacted ;  but  we  do  not  tlynk  it  follows, 
where  one  firm  is  engaged  in  merchandizing  at  one  point  and 
manufacturing  at  another,  that  the  assessment  should  be 
made  at  the  point  where  the  mercantile  business  is  trans- 
acted. It  will  not  be  contended  that  if  one  firm  was  engaged 
in  selling  goods  at  one  point,  keeping  hotel  at  another,  and 
insurance  at  another,  the  assessment  of  all  the  personal  prop- 
erty of  the  firm  required  in  each  branch  of  business  should 
be  made  at  one  place.  The  statute  will  not  warrant  such  a 
position,  and  for  the  same  reason,  and  upon  the  same  prin- 
ciple, a  firm  engaged  in  merchandizing  at  one  point  and 
manufacturing  at  another,  can  not  claim  the  right  to  have  all 
its  personal  property,  engaged  in  both  branches  of  business, 
assessed  at  one  place. 

But,  independent  of  this  view,  in  order  to  arrive  at  a 
correct  construction  of  section  13,  it  will  be  necessary  to 
consider  other  sections  of  the  same  act  bearing  upon  the 
same  question.  Section  7  declares :  "Personal  property, 
except  such  as  is  required  in  this  act  to  be  listed  and  assessed 
otherwise,  shall  be  listed  and  assessed  in  the  county,  town, 
city,  village  or  district  where  the  owner  resides."     Section  9, 
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of  the  same  act,  provides:  "The  property  of  manufacturers 
and  others,  in  the  hands  of  agents,  shall  be  listed  and  assessed 
at  the  place  where  the  business  of  such  agents  is  carried  on." 
It  is  manifest  that  section  7  has  no  application  to  the  prop- 
erty of  manufacturers  situated  as  is  the  property  in  question, 
and  hence  complainants  in  the  bill  can  set  up  no  claim  to 
relief  under  that  section  of  the  law.  It  will  be  observed  that 
by  the  terms  of  section  9  all  property  of  manufacturers  in 
the  hands  of  agents  shall  be  assessed  at  the  place  where  the 
business  of  such  agent  is  carried  on.  An  examination  of  the 
evidence  in  this  case  will,  we  think,  show,  beyond  contro- 
versy, that  the  property  upon  which  the  assessment  was 
made  came  directly  within  the  terms  of  section  9. 

Morris  Selz,  one  of  the  complainants,  in  his  evidence  says : 
"The  business  of  the  firm  in  manufacturing  boots  and  shoes 
was  carried  on  at  the  State  prison  in  Joliet.  The  material 
used  at  the  factory  is  bought  in  Milwaukee,  Sheboygan, 
Chicago,  Buffalo,  New  York,  Pennsylvania,  Ohio  and  Boston, 
and  is  shipped  direct  to  Joliet,  and  does  not  pass  through 
the  Chicago  house.  The  stock  on  hand  at  any  given  time  at 
the  Joliet  penitentiary  has  not  previously  passed  through 
our  Chicago  house."  As  to  the  amount  of  stock  kept  at  the 
factory,  he  says:  "The  total  amount  of  stock  on  hand  at 
the  Joliet  penitentiary  Christmas,  1878,  including  machinery, 
tools,  etc.,  was  $130,000  or  $140,000,  and  I  can  not  tell 
whether  it  was  more  or  less  on  May  1,  1879,  as  the  stock 
varies,  and  comes  in  $20,000  and  $30,000  at  a  time."  The 
witness  gives  it  as  his  judgment  that  the  firm  at  no  time  in 
1879  had,  at  Joliet,  over  $175,000.  As  to  the  authority  of 
any  one  to  manage  the  business  at  Joliet  as  an  agent,  the 
witness  in  substance  said :  "In  all  that  would  pertain  to 
manufacturing,  Henry  J.  Sawyer  did  in  and  about  our  busi- 
ness in  Joliet,  when  I  was  absent,  all  that  I  would  have  done 
if  present.  He  had  general  control  of  the  manufacturing 
business,  and  of  all  the  stock  then  on  hand  at  Joliet,  and  of 
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all  the  machinery,*  and  of  all  the  men  that  were  employed, 
placing  them  and  directing  them  how  to  work.  He  controlled 
that  part  of  the  business  much  more  than  I  did  myself.  That 
was  the  condition  of  things  in  1879,  and  is  now." 

From  this  evidence  it  is  plain  that  the  complainants,  as 
manufacturers,  keep  on  hand  at  Joliet  a  large  quantity  of 
goods  in  the  hands  of  agents,  and  by  the  express  terms  of 
section  9  the  property  was  liable  to  assessment  at  Joliet. 
Here  was  an  extensive  business,  in  which  was  invested  from 
$100,000  to  $200,000  capital,  and  from  four  to  five  hundred 
men  were  constantly  employed,  and  it  has  no  more  relation 
to  the  business  carried  on  in  the  Chicago  house  than  a  similar 
factory  would  if  located  in  Maine  or  upon  the  island  of  Cuba. 
The  property  of  complainants  upon  which  the  assessment 
was  made  had  its  situs  at  Joliet.  There  it  received  the  pro- 
tection of  the  law,  and  there  it  should  bear  the  burden  of 
taxation. 

It  is  however  said,  in  the  argument,  that  complainants,  if 
required  to  list  their  property  in  Joliet,  may  be  liable  to 
double  taxation  on  the  same  property.  The  argument  is, 
that  no  two  assessors  call  for  an  assessment  of  property  at 
the  same  date,  and  the  property  at  Joliet  might  be  assessed 
by  the  assessor  there,  then  shipped  to  Chicago,  and  again 
assessed  when  the  assessor  called  upon  complainants  to  list 
their  personal  property  in  Cook  county.  This  position  is 
founded  on  a  clear  misapprehension  of  the  law.  It  is  imma- 
terial at  what  date  an  assessor  makes  an  assessment.  He 
assesses  such  property,  and  only  such,  as  the  owner  had  on 
hand  on  the  first  day  of  May.  For  example  :  all  the  personal 
property  on  hand  in  Chicago  belonging  to  the  firm  on  May  1 
should  be  assessed  at  that  place,  and  all  personal  property 
on  hand  at  Joliet  on  the  first  day  of  May  of  each  year,  in 
the  hands  of  agents,  is  liable  to  be  assessed'  at  that  place.. 
If  this  course  is  pursued  the  supposed  difficulty  will  be  re- 
moved.    No  part  of  the  property  on  hand  at  Joliet  on  May  1, 
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after  it  is  assessed,  will  be  liable  to  be  assessed  again,  although 
it  may  be  shipped  to  the  house  in  Chicago,  and  be  there  at 
the  time  the  assessor  makes  the  assessment  in  that  place,  as 
complainants  can  only  be  required  to  list  such  property  in 
Chicago  as  they  may  have  on  hand  there  on  the  first  day 
of  May. 

We  think  it  plain,  from  the  evidence,  that  the  property  at 
Joliet  was,  within  the  meaning  of  section  9  of  the  Eevenue 
law,  property  of  manufacturers  in  the  hands  of  agents,  and 
as  such  it  had  its  situs  at  Joliet,  and  was  liable  to  be  assessed 
at  that  place. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  Home  Insurance  Company 

v. 
Charles  P.  Swigert,  Auditor. 

Filed  at  Ottawa  November  20,  1882. 

1.  Statute — may  be  made  to  depend  upon  a  contingency.  "While  a  law 
can  not  have  a  mere  fragmentary  or  inchoate  existence,  yet  it  is  well  settled 
that  the  operation  and  even  remedial  character  of  a  perfect  and  complete  law 
may,  by  virtue  of  limitations  in  the  law  itself,  based  upon  contingent  extrinsic 
matters,  be  enlarged,  diminished,  or  wholly  defeated.  Such  laws,  though 
adopted  absolutely  and  perfect  in  all  their  parts,  may,  by  their  own  limita- 
tions, be  made  applicable  to  a  hypothetical  condition  of  things  which  may 
or  may  not  ever  happen. 

2.  So  it  is  competent  for  the  legislature  to  pass  a  law,  the  ultimate  opera- 
tion of  which  may,  by  its  own  termss  be  made  to  depend  upon  some  contin- 
gency, as,  upon  an  affirmative  vote  by  the  electors  of  a  given  district,  or  upon 
any  other  indifferent  contingency;  and  this  is  no  abandonment  by  the  legis- 
lature of  its  legislative  functions.  In  such  case  the  law  is  complete  when  it 
comes  from  the  hands  of  the  legislature. 

3.  Foreign  insurance  companies  doing  business  in  this  State— rate 
of  taxation  dependent  on  the  action  of  the  foreign  State.      The  several 


654  Home  Ins.  Co.  v.  Swigert.  [Nov. 

Syllabus. 

sections  of  the  general  Insurance  law  of  March  11,  1869,  relating  to  foreign 
insurance  companies  doing  business  in  this  State,  in  effect  declare  that  the 
rates  of  taxation  and  scale. of  fees  to  be  paid  by  such  companies  shall  in  all 
cases  be  governed  by  the  general  provisions  of  the  Insurance  act  relating  to 
that  subject,  exclusive  of  section  29,  except  where  the  statute  of  the  State 
to  which  any  such  foreign  company  belongs  has  or  may  hereafter  impose 
upon  our  own  insurance  companies  doing  business  therein  a  higher  rate  of 
taxation  than  is  required  by  our  law,  in  which  case  section  29  is  made  to 
govern,  and  the  higher  rate  imposed  by  such  foreign  State  upon  our  compa- 
nies doing  business  there  will  be  applied  to  its  own  companies  doing  business 
here.  The  fact  that  no  case  has  arisen  calling  for  the  enforcement  of  the 
29th  section  until  some  twelve  years  after  its  enactment,  can  in  no  way  oper- 
ate to  render  that  section  inoperative,  or  affect  its  validity  as  a  binding  law. 
Until  some  other  State  should  impose  upon  companies  organized  under  the 
laws  of  this  State,  and  doing  business  there,  the  higher  rate  of  tax  contem- 
plated in  the  29th  section,  no  case  could  arise  for  its  enforcement, — yet  in 
the  meantime  it  was  in  full  force  and  effect,  and  it  was  entirely  competent 
for  the  legislature  to  provide  that  the  application  of  that  section  should  await 
the  happening  of  the  contingency  named. 

4.  The  enforcement  of  the  provisions  of  the  29th  section  in  any  proper 
case  is  not  to  be  regarded  as  the  enforcing  by  our  courts  of  the  laws  of  the 
foreign  State,  any  more  than  would  the  case  of  enforcing  a  contract  by  legal 
proceedings  in  one  of  our  own  courts  which  was  made  in  a  foreign  State, 
whose  law  regulating  such  contract  differs  from  our  own  general  law  on  the 
subject.     In  either  case  it  is  but  the  enforcement  of  our  own  law. 

5?  Nor  is  that  section  in  conflict  with  section  1,  article  9,  of  the  constitu- 
tion of  1870,  which  authorizes  the  legislature  to  tax  peddlers,  auctioneers, 
insurance  business,  etc.,  in  such  manner  as  it  may,  from  time  to  time,  direct 
by  "general  law  uniform  as  to  the  class  upon  which  it  operates,"  as  it  does 
not  follow  that  all  foreign  insurance  companies  are,  for  the  purpose  of 
assessment  or  taxation,  to  be  deemed  of  the  same  class,  within  the  meaning 
of  the  constitutional  provision.  The  constitution  has  left  the  power  with  the 
legislature  to  classify  such  companies  for  taxation,  as  is  done  by  the  act  in 
question. 

6.  Construction  of  statutes — several  sections  construed  together. 
The  several  sections  of  a  statute  relating  to  the  same  subject  must  be  con- 
strued together  in  determining  the  legislative  intent. 

7.  Constitutionality  of  a  statute.  A  court  will  not  declare  an  act  of 
the  legislature  unconstitutional,  unless  it  is  clear,  beyond  reasonable  doubt, 
it  has  transcended  its  constitutional  powers. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 
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The  Home  Insurance  Company  of  New  York,  the  appel- 
lant, brought  an  action  in  the  Sangamon  circuit  court,  against 
Charles  P.  Swigert,  the  appellee,  to  recover  money  paid  by 
the  company  to  appellee,  as  Auditor,  under  section  29  of  the 
general  Insurance  act,  commonly  known  as  the  "reciprocity 
provision. " 

Counsel  have  embodied  in  a  written  stipulation  the  mate- 
rial facts  upon  which  the  rights  of  the  parties  depend,  from 
which  it  appears  the  plaintiff  is  an  insurance  company 
incorporated  under  the  laws  of  New  York ;  that  during  the 
years  1880  and  1881  it  had  established  agencies  and  trans- 
acted the  business  of  insurance  within  the  State  of  Illinois, 
and  had  fully  complied  with  section  22  of  the  law  regulating 
the  business  of  insurance,  approved  March  11,  1869;  that 
during  the  year  1881  the  plaintiff  had  appointed  three  hun- 
dred and  one  agents  in  the  State  of  Illinois,  and  that  the 
Auditor  of  Public  Accounts  had  issued  certificates  of  author- 
ity to  each  of  such  agents,  as  provided  by  said  section ;  that 
the  plaintiff,  in  the  month  of  January,  1882,  filed  with  the 
defendant,  as  Auditor  of  Public  Accounts,  its  annual  state- 
ment, as  required  by  said  Auditor,  showing,  among  other 
things,  the  amount  of  premiums  received  by  the  plaintiff  in 
said  State  during  the  year  1881,  and  that  such  report  was 
satisfactory  to  said  Auditor ;  that  the  statement  required  by 
said  section  was  filed  with  the  said  Auditor,  showing  the 
amount  of  premiums  received  by  said  company  through  its 
agencies  in  this  State,  for  the  year  1880 ;  that  the  amount  of 
premiums  so  received  in  gross  was  the  sum  of  $193,443.80; 
that  the  plaintiff,  in  January,  1882,  made  proper  application 
to  the  defendant,  as  Auditor,  for  the  renewal  of  the  certifi- 
cates for  each  and  all  of  its  said  agents  located  in  said  State 
of  Illinois ;  that  such  application  was  made  after  the  filing 
of  its  annual  statement  in  accordance  with  the  provisions  of 
said  section  22,  and  that  the  Auditor  refused  to  renew  such 
certificates,  for  the  sole  reason  that  the  plaintiff  had  failed 
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and  refused  to  pay  a  tax  of  eight-tenths  of  one  per  cent  upon 
the  gross  amount  of  the  annual  premiums  paid  to  such 
plaintiff  upon  its  business  transacted  in  the  State  of  Illinois 
for  the  year  1880 ;  that  the  gross  amount  of  such  premiums 
was  $193,443.80,  and  that  the  tax  thereon  of  eight-tenths  of 
one  per  cent  was  $1547.55  ;  that  on  the  31st  day  of  January, 
1882,  the  defendant,  as  such  Auditor,  rendered  the  plaintiff 
an  account,  of  which  the  following  is  a  copy : 

"State  of  Illinois,  Auditor's  Office, 
Springfield,  Jan.  31,  1882. 

"Home  Insurance  Co.,  New  York; 

To  Charles  P.  Swigert,  Auditor  P.  A. 


1881. 
Jan.   28. 


Mar. 

17. 

May 

27. 

Jan. 

28. 

Mar. 

17. 

May 

27. 

June 

Aug. 

Nov. 

To  filing  statement    - 
"  advertising 
"  301  ag'ts  certificates 
«  rs_l%tax  on  $193,4 
in  Illinois,  1880  - 
"  13  ag'ts  certificates 
"  15  ag'ts  certificates 


Cr. 


By  check 


- 

$20.00 

- 

80.00 

- 

602.00 

SO  prems. 

- 

1,547.55 

- 

26.00 

- 

30.00 

$2,305.55 

-  $612.00 

26.00 

-       30.00 

10.00 

-       20.00 

22.00 

4.00 

4.00 

728  00 

$1,577.55 
File  mark  on  back  of  paper : 

"Home  Insurance  Co.,  statement  of  accts.  with  Auditor, 

Jan'y  31,  '82,  $1577.55." 
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That  on  said  31st  day  of  January  the  plaintiff  paid  to  the 
said  defendant  said  tax  of  $1547.55;  that  at  the  time  of 
such  payment  the  plaintiff  denied  the  validity  of  such  tax, 
and  made  such  payment  under  protest,  and  further,  that 
such  payment  was  made  under  the  following  stipulation : 

"It  is  hereby  stipulated  and  agreed  between  C.  P.  Swigert, 
Auditor  of  the  State  of  Illinois,  and  the  Home  Insurance 
Company,  of  the  State  of  New  York,  that  said  company  shall 
pay  to  the  said  Swigert,  under  protest,  the  sum  of  $1547.55, 
being  the  amount  claimed  by  said  Auditor  as  due  from  said 
company  for  taxes  for  the  year  1880,  being  eight-tenths  of 
one  per  cent  upon  the  gross  business  or  premiums  received  by 
said  company  upon  its  business  transacted  in  said  State  of 
Illinois  during  the  year  1880,  under  section  29  of  the  general 
Insurance  law  of  said  State,  passed  and  approved  by  the 
legislature  thereof  March  11,  1869,  said  sum  of  money  to 
be  held  by  said  Swigert  to  abide  the  result  of  an  action  to  be 
brought  by  said  company  against  him  to  recover  back  said 
sum,  and  to  test  the  validity  of  the  law, — it  being  understood 
and  agreed  between  the  parties  hereto  that  said  action  shall 
be  prosecuted  without  unreasonable  delay  to  final  judgment 
in  the  Supreme  Court  of  said  State  of  Illinois,  and  both  par- 
ties shall  abide  said  judgment. 

(Signed)  Chas.  P.  Swigert,  Auditor  P.  A. 

Home  Insurance  Co.,  N.  Y., 

by  Eugene  Cary,  Sp'l  Agt. 

Howard  Insurance  Co.,  N.  Y., 
by  Eugene  Cary,  Sp'l  Ag't. 

Germania  and  Hanover  Ins.  Cos., 
by  Geo.  D.  Gould,  Atty.  in  fact.". 

That  the  said  defendant  claims  authority  to  assess  and 
collect  said  tax  of  eight-tenths  of  one  per  cent  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois  and  the  laws  of  the 
State  of  New  York,  and  more  particularly  by  virtue  of  sec- 
tion 29,  of  chapter  73,  of  the  Eevised  Statutes  of  the  State 

42—104  III. 
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of  Illinois,  entitled  "reciprocity,"  and  under  the  act  of  the 
General  Assembly  of  the  State  of  Illinois,  approved  June  4, 
1879,  entitled  "An  act  for  the  better  regulation  of  the  busi- 
ness of  insurance,  and  for  the  protection  of  the  citizens  of 
this  State  in  their  dealings  with  insurance  companies, "  and 
such  other  laws  of  the  State  of  Illinois  as  were  then  in  force, 
and  also  under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  more  particularly  because  of  an  act  entitled  "An  act  to 
provide  for  raising  taxes  for  the  use  of  the  State  upon  certain 
corporations,  joint  stock  companies  and  associations,  passed 
June  1,  1880,  three-fifths  being  present;"  that  during  the 
years  1880  and  1881,  insurance  companies  incorporated  under 
the  laws  of  the  State  of  Illinois  had  agencies  and  transacted 
insurance  business  in  the  State  of  New  York,  and  were  re- 
quired to  comply  with  said  law  of  New  York  above  referred  to. 

Section  5  of  the  New  York  act  of  June  1,  1880,  above 
referred  to,  is  as  follows : 

"Sec.  5.  Hereafter  it  shall  be  the  duty  of  the  president, 
secretary,  or  other  proper  officer  of  every  insurance  company 
and  every  association  organized  or  incorporated  by'or  under 
any  law  of  this  State,  and  every  person  or  partnership  doing 
an  insurance  business  in  this  State,  (except  life  insurance 
companies,  and  purely  mutual  beneficial  associations  whose 
fund  for  the  benefit  of  members,  their  families  or  heirs,  is 
made  up  entirely  of  contributions  of  their  members,  and  the 
accumulated  interest  thereon,)  to  make  report  in  writing  to 
the  comptroller,  annually,  upon  the  1st  day  of  August,  in 
each  year  after  the  1st  day  of  August,  1881,  setting  forth  the 
entire  amount  of  premiums  received  on  business  done  in  this 
State  by  such  company  or  association,  person  or  partnership, 
during  the  year  ending  with  the  preceding  30th  day  of  June, 
whether  the  said  premiums  were  in  money  or  in  the  form  of 
notes,  credits,  or  any  other  substitute  for  money ;  and  every 
such  company,  association,  person  or  partnership  shall  pay 
into  the  State  treasury,  at  the  date  aforesaid,  a  tax,  as  a  tax 
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on  its  corporate  franchise  or  business,  at  the  rate  of  eight- 
tenths  of  one  per  centum  upon  the  gross  amount  of  said  pre- 
miums. And  every  company  or  association  organized  under 
the  laws  of  any  other  State  or  country,  and  every  person  or 
partnership  doing  an  insurance  business  in  this  State,  except 
as  aforesaid,  shall  pay  into  the  treasury,  on  the  1st  day  of 
August  in  each  year,  a  tax  at  the  rate  of  eight-tenths  of  one 
per  centum  on  the  gross  premiums  received  by  them  on  busi- 
ness transacted  in  this  State  during  the  year  ending  with  the 
preceding  30th  day  of  June,  whether  the  said  premiums  were 
in  money  or  in  the  form  of  notes,  credits,  or  any  other  substi- 
tute for  money ;  and  every  such  company,  association,  person, 
partnership,  or  the  agents  or  officers  thereof,  in  this  State, 
shall  make  report  in  writing  to  the  comptroller,  annually, 
upon  the  1st  clay  of  August  in  each  year,  setting  forth  the 
entire  amount  of  premiums  received  during  the  period  afore- 
said :  Provided,  the  reports  above  required  shall  be  made 
under  oath  or  affirmation,  and  that  it  shall  be  the  duty  of 
the  comptroller  of  the  State  to  acid  ten  per  centum  to  the 
account  of  any  company,  association,  person  or  partnership 
which  shall  neglect  or  refuse,  for  a  period  of  thirty  days,  to 
make  the  said  report  or  to  pay  into  the  State  treasury  the 
tax  imposed  by  this  section.  And  it  shall  be  the  duty  of  the 
president,  secretary,  or  other  proper  officer  of  each  and  every 
insurance  company,  association,  partnership,  and  of  every 
person  liable  to  be  taxed  under  this  section,  to  make  a  report 
in  writing  to  the  comptroller,  on  the  1st  day  of  August,  1881, 
under  oath  or  affirmation,  of  the  entire  amount  of  premiums 
received  on  business  done  in  this  State  during  the  six  months 
ending  with  the  preceding  30th  of  June,  and  to  pay  a  tax  at 
the  ra.te  of  eight-tenths  of  one  per  centum  thereon.  And  it 
shall  be  the  duty  of  the  comptroller  of  the  State  to  add  ten 
per  centum  to  the  account  of  any  company,  association,  per- 
son or  partnership  which  shall  neglect  or  refuse,  for  a  period 
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of  thirty  days,  to  make  the  said  report  or  to  pay  into  the 
State  treasury  the  tax  imposed. " 

Section  29  of  our  own  act,  referred  to  in  the  above  stipula- 
tion, is  as  follows:  "Whenever  the  existing  or  future  laws 
of  any  State  of  the  United  States,  or  any  other  kingdom  or 
country,  shall  require  of  insurance  companies  incorporated 
by  or  organized  under  the  laws  of  this  State,  and  having 
agencies  in  such  other  State,  kingdom  or  country,  any  deposit 
or  securities  in  such  State,  kingdom  or  country,  for  the  pro- 
tection of  policyholders  or  otherwise,  of  any  payment  for 
taxes,  fines,  penalties,  certificates  of  authority,  license  fees, 
or  otherwise,  greater  than  the  amount  required  for  such  pur- 
poses from  similar  companies  of  other  States  by  the  then 
existing  laws  of  this  State,  then,  and  in  every  such  case,  all 
companies  of  such  States  establishing,  or  having  heretofore 
established,  an  agency  or  agencies  in  the  State,  shall  be  and 
are  hereby  required  to  make  the  same  deposit,  for  a  like 
purpose,  with  the  Auditor  of  this  State,  and  to  pay  to  the 
Auditor  for  taxes,  fines,  penalties,  certificates  of  authority, 
license  fees,  and  otherwise,  an  amount  equal  to  the  amount 
of  such  charges  and  payments  imposed  by  the  laws  of  such 
State  upon  the  companies  of  this  State,  and  the  agents 
thereof :  Provided,  that  the  payment  required  of  such  foreign 
companies  shall  in  no  case  be  less  than  required  by  this  act." 

The  court  found  the  issues  for  the  defendant,  and  rendered 
a  judgment  against  the  plaintiff  for  costs,  and  thereupon  the 
latter  prosecuted  an  appeal  to  this  court. 

Messrs.  Walker  &  Carter,  for  the  appellant : 
Section  29  of  the  general  Insurance  law  of  this  State  is 
invalid,  it  being  in  effect  a  delegation  by  our  General  Assem- 
bly of  its  powers  and  discretion  to  the  legislature  of  the  State 
of  New  York.  For  twelve  years  this  section  has  been  a  dead 
letter.      If  it  had  validity,  it  had  no  vitality.      If  life  has 
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been  recently  given  to  it,  this  vitality  has  not  come  from  the 
only  power  that  could  make,  modify  or  repeal  the  law,  but  on 
the  contrary,  the  legislature  of  New  York  has  breathed  into 
its  inert  body  the  breath  of  life. 

The  authority  to  make  laws  can  not  be  delegated  or  trans- 
ferred to  any  other  person  or  body  by  the  law-making  power. 

2  Locke  on  Civil  Government,  273. 

The  power  to  impose  taxes  must  be  exercised  by  the  legis- 
lature itself,  and  can  not  be  delegated.  Cooley  on  Taxation, 
48;  Dillon  on  Municipal  Corp.  sees.  60,  567,  618;  Cooley 
on  Const.  Lim.  117,  205;  Scofield  v.  Lansing,  17  Mich.  437; 
East  St.  Louis  v.  Wehrung,  96  111.  392;  Thome  v.  Cramer,  15 
Barb.  112;  Bradley  v.  Baxter,  id.  122;  Bartow  v.  Himrod,  8 
N.  Y.  483 ;    Rice  v.  Porter,  4  Harr.  479 ;    People  v.  Collins, 

3  Mich.  343  ;  State  v.  Wier,  33  Iowa,  134 ;  Mishmeier  v.  State, 
11  Ind.  482;  Commonwealth  v.  Locke,  72  Pa.  St.  491  ;  State 
v.  Hudson  County,  37  N.  J.  12 ;  Foss  v.  City  of  Chicago,  56 
111.  354;  Harward  et  al.  v.  St.  Clair  Drainage  Co.  51  id.  130. 

A  law,  the  force  of  which  is  to  depend  upon  the  happening 
of  some  future  event,  or  upon  some  future  change  of  circum- 
stances, can  not  be  sustained.  When  made  to  take  effect 
upon  the  happening  of  a  future  event,  the  legislature  in  effect 
declares  the  law  inexpedient  if  it  should  not  happen,  and 
expedient  if  it  should  happen. 

The  Auditor  is  no  judicial  officer,  and  has  no  right  to  deter- 
mine, as  a  matter  of  fact,  whether  the  legislature  of  New  York 
has  passed  any  particular. law. 

,  The  tax  levied  by  the  Auditor  is  not  uniform  as  to  class, 
and  is  therefore  inhibited  by  section  1,  article  9,  of  the  con- 
stitution. Bureau  County  v.  Chicago  R.  R.  Co.  44  111.  229  ; 
Allhands  v.  People  ex  rel.  82  id.  234 ;  Hughes  v.  City  of  Cairo, 
92  id.  339;   Cooley  on  Taxation,  128. 

The  appellant  having  already  been  taxed  by  the  local 
authorities  under  section  30  of  the  act,  the  tax  collected  by 
the  Auditor  under  section  29   is  double  taxation,  which  is 
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prohibited.  Cooley  on  Taxation,  164,  165  ;  Amesbury  Woolen 
Co.  v.  Amesbury,  17  Mass.  461 ;  Savings  Bank  v.  New  London, 
20  Conn.  117;  Savings  Bank  v.  Portsmouth,  52  N.  H.  17; 
Oliver  v.  Washington  Mills,  11  Allen,  276. 

If  authority  is  given  the  Auditor,  by  section  29  of  the  gen- 
eral Insurance  law  of  1869,  to  levy  and  collect  the  tax  in 
controversy,  then  so  much  of  said  section  as  authorizes  such 
tax  is  repealed  by  section  30  of  the  same  act. 

Mr.  James  McCartney,  Attorney  General,  for  the  appellee : 

An  illegal  tax  voluntarily  paid  can  not  be  recovered  back. 
Lamborn  v.  Dickinson  County  Comrs.  97  U.  S.  181 ;  Galveston 
v.  Graham,  49  Texas,  279. 

That  a  law  may  be  made  to  depend  upon  some  contingency, 
as  to  when  or  whether  it  shall  ever  take  effect,  as,  a  vote  of 
the  people,  is  sustained  by  the  decided  weight  of  authority. 
This  is  no  delegation  of  legislative  power,  but  a  delegation 
of  power  to  determine  some  fact  upon  which  the  operation  of 
the  law  is  made  to  depend.  Locke's  Appeal,  72  Pa.  St.  498  ; 
Alcorn  v.  Hamer,  38  Miss.  652 ;  People  ex  rel.  v.  Salomon,  51 
111.  37 ;  People  v.  Reynolds,  5  Gilm.  1 ;  Erlinger  v.  Boneau, 
51  111.  94;  Guild  v.  Chicago,  82  id.  472;  State  v.  Baker,  26 
Vt.  357 ;  Anderson  v.  Commonwealth,  13  Bush,  4S5 ;  Aurora 
v.  United  States,  7  Cranch,  382 ;  Cooley  on  Const.  Lim.  117. 

The  business  of  insurance  is  not  in  any  way  inter- State 
commerce,  and  no  objection  can  be  interposed  of  violating 
the  constitution  of  the  United  States.  Western  Union  Tel. 
Co.  v.  Mayor,  28  Ohio  St.  521 ;  Home  Ins.  Co.  v.  Augusta, 
50  Ga.  543;  Paul  v.  Virginia,  8  Wall.  168. 

The  only  limitation  upon  taxation  is,  that  the  tax  shall  be 
uniform  as  to  the  class  on  which  it  operates,  and  the  legis- 
lature has  the  exclusive  power  to  make  such  classes  and 
establish  such  rates  as  it  may  see  proper.  The  terms  pre- 
scribed by  this  statute  are  uniform  upon  all  companies  from 
New  York  doing  business  here.     Wallack  v.  Mayor,  3  Hun, 
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95 ;  5  Thomp.  &  Cook,  310 ;  People  v.  Mayor,  4  Conn.  420 ; 
Eurigh  v.  People,  79  111.  214;  Burch  v.  Mayor,  42  Ga.  596. 

But  a  license  is  not  a  tax,  and  is  not  subject  to  the  rale  of 
uniformity.  East  St.  Louis  v.  Wehrung,  46  111.  392 ;  Ducat 
v.  City  of  Chicago,  48  id.  172 ;  Hughes  v.  City  of  Cairo,  92 
id.  339  ;   Walker  v.  City  o/  Springfield,  94  id.  364. 

The  State  may  establish  any  rates  it  pleases  for  the  privi- 
lege of  a  foreign  corporation  to  transact  its  business  in  this 
State.  Western  Union  Tel.  Co.  v.  Lieb,  76  111.  172 ;  Western 
Union  Tel.  Co.  v.  Mayor,  28  Ohio  St.  521 ;  Hughes  v.  City  of 
Cairo,  92  111.  339. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  will  be  perceived  from  the  statement  which  precedes 
this  opinion,  as  well  as  from  the  argument  of  counsel  for  the 
appellant,  that  the  theory  upon  which  the  company  seeks  to 
recover  back  the  money  paid  by  it  to  the  Auditor  under  pro- 
test, rests  upon  the  legal  assumption  that  it  is  not  competent 
for  the  legislature  to  provide  a  general  rate  of  taxation  and 
of  fees  to  be  paid  by  foreign  insurance  companies  for  the 
privilege  of  doing  an  insurance  business  in  this  State,  as  is 
done  by  the  30th  and  other  sections  of  the  Insurance  act,  and 
by  another  provision  of  the  same  law  prescribe  higher  rates 
and  different  scales  of  fees  to  be  paid  by  such  companies 
upon  certain  contingencies  therein  provided  for,  as  is  done 
by  the  29th  section  of  the  act, — and  this  is  really  the  main 
question  in  the  case. 

The  30th  section  of  the  act  requires  all  agents  of  foreign 
insurance  companies  doing  business  in  this  State  to  return, 
for  purposes  of  taxation,  to  the  proper  officer  of  the  county, 
town  or  other  municipality  in  which  their  respective  agencies 
are  established,  in  the  month  of  May,  annually,  the  amounts 
of  the  net  receipts  of  such  agencies  for  the  preceding  year, 
which  are  declared  to  be  subject  to  the  same  rates  of  taxa- 
tion, for  all  purposes,  that  other  personal  property  is  in  said 
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municipalities,  respectively, — such  tax  to  be  in  full  of  all  town 
and  municipal  license.  The  27th  section  requires  certain 
fees  to  be  paid  by  all  companies  proposing  to  do  an  insur- 
ance business  under  the  act.  Of  course  the  several  sections 
relating  to  this  subject  must  be  construed  together,  and  when 
so  considered,  they  in  effect  declare  that  the  rates  of  taxa- 
tion and  scale  of  fees  to  be  paid  by  foreign  companies  doing 
business  here  shall,  in  all  cases,  be  governed  by  the  general 
provisions  of  the  Insurance  act  relating  to  that  subject, 
exclusive  of  the  29th  section,  except  where  the  statute  of 
the  State  to  which  any  such  foreign  company  belongs,  has 
or  may  hereafter  impose  upon  our  own  companies  doing 
business  therein  a  higher  rate  of  taxation  than  is  required 
by  the  general  provisions  of  our  own  act,  in  which  case  the 
29th  section  is  made  to  govern, — or,  in  other  words,  upon 
such  contingency  the  higher  rate  of  taxation  imposed  by 
such  foreign  State  upon  our  companies  doing  business  there, 
will,  by  virtue  of  the  29th  section  of  our  act,  be  applied  to 
its  own  companies  doing  business  here. 

It  is  clear  that  if  this  29th  section  is  operative  and  valid 
at  all,  and  the  Auditor  may  rightfully  enforce  it  whenever  a 
case  is  brought  within  its  provisions,  there  can  be  no  recovery 
in  the  present  action.  But  it  is  earnestly  insisted  that  such 
is  not  the  case ;  that  the  section  in  question  has  for  twelve 
years  past  been  a  dead  letter  upon  the  statutes  of  the  State ; 
that  if  it  now  has  any  vitality  at  all,  it  has  been  recently 
infused  into  it  by  the  statute  of  New  York,  and  that  to  admit 
this  is  in  effect  to  hold  the  legislature  of  the  State  may 
abdicate  its  legislative  functions,  and  surrender  them  to  the 
legislature  of  a  foreign  State,-  which  all  concede  can  not  be 
done.  This,  to  our  apprehension,  is  an  extreme  and  unsound 
view  of  the  matter,  although  it  seems  to  be  sustained  by 
Clark  &  Murrell  v.  The  Port  of  Mobile,  10  Ins.  Law  Journal, 
357.  But  that  case  can  not,  on  principle,  as  we  understand 
it,  be  reconciled  with  numerous  other  well  considered  cases, 
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and,  moreover,  we  do  not  regard  the  reasoning  by  which  the 
conclusion  is  reached  as  sound,  and  for  these  reasons  we 
respectfully  decline  to  follow  it.  As  opposed  to  the  reason- 
ing in  that  case,  we  cite  Alcorn  v.  Tlamer,  38  Miss.  652; 
Locke's  Appeal,  72  Pa.  St.  498  ;  The  People  v.  Reynolds,  5 
Gilm.  1 ;  The  People  ex  rel.  v.  Salomon,  51  111.  37 ;  Guild  v. 
Chicago,  82  id.  472 ;  Erlinger  v.  Boneau,  51  id.  94. 

Whatever  the  rule  may  be  in  other  States,  it  is  well  settled 
in  this,  as  will  appear  from  the  cases  just  cited,  that  it  is 
competent  for  the  legislature  to  pass  a  law  the  ultimate  oper- 
ation of  which  may,  by  its  own  terms,  be  made  to  depend 
upon  some  contingency,  as,  upon  an  affirmative  vote  by  the 
electors  of  a  given  district,  or  upon  any  other  indifferent 
contingency  the  legislature  in  its  wisdom  may  prescribe. 
Where  the  contingency  upon  which  the  ultimate  operation  of 
a  law  is  made  to  depend,  consists  of  a  vote  of  the  people,  or 
the  action  of  some  foreign  deliberative  or  legislative  body,  as 

,  is  the  case  here,  it  is  erroneous  to  suppose  the  legislature  in 
such  case  abandons  its  own  legislative  functions,  or  delegates 
its  powers  to  the  people  in  the  one  case,  or  to  such  foreign 
deliberative  or  legislative  body  in  the  other.  In  either  case 
the  law  is  complete  when  it  comes  from  the  hands  of  the 
legislature,  otherwise  it  would  be  inoperative  and  void,  for  we 
fully  recognize  the  principle  a  law,  properly  so  called,  can  not 
have  a  mere  fragmentary  or  inchoate  existence ;  and  even  if 
it  could,  neither  the  people  by  a  vote,  nor  any  other  independ- 
ent body,  could  complete  the  unfinished  work  of  the  legisla- 
ture, and  thus  make  it  a  law.  But  while  this  is  so,  nothing 
is  better  settled  than  that  the  operation  and  even  remedial 
character  of  a  perfect  and  complete  law  may,  by  virtue  of 
limitations  contained  in  the  law  itself,  based  upon  contingent 
extrinsic  matters,  be  enlarged,  diminished,  or  wholly  defeated. 
Such  laws,  though  adopted  absolutely  and  perfect  in  all  their 

•  parts,  yet  by  their  own  limitations  they  are  applicable  to  a 
hypothetical  condition  of  things  only,  and  which  may  or  may 
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not  ever  happen.  That  it  is  perfectly  competent  for  the  leg- 
islature to  pass  such  laws  is  shown  by  long  legislative  experi- 
ence, and  a  decided  weight  of  judicial  authority.  Indeed, 
we  have  not  the  slightest  doubt  of  the  validity  of  laws  of  this 
character,  and  to  hold  otherwise  would  clearly  lead  to  the 
most  serious  consequences.  Who  has  ever  doubted  the  val- 
idity of  that  portion  of  our  statute  which  declares  that  deeds 
executed  without  the  State  may  be  acknowledged,  before  any 
one  authorized  to  take  such  acknowledgments,  by  the  laws  of 
the  State  or  country  in  which  they  are  made  ?  Or  who  has 
ever  questioned  the  constitutionality  of  that  provision  of  our 
statute  which  makes  all  wills  and  testaments  made  in  a  for- 
eign State  or  country  binding  and  valid  here,  if  executed  and 
proven  agreeably  to  the  laws  and  usages  of  such  foreign 
State  or  country,  although  not  in  accordance  with  our  gen- 
eral law  on  the  subject?  And  yet,  in  either  of  these  cases, 
there  is  just  as  much  reason  for  claiming  that  our  legisla- 
ture has  abdicated  its  legislative  functions,  and  attempted  to 
delegate  its  constitutional  and  legitimate  powers  to  a  foreign 
State  or  country,  as  there  is  that  it  has  done,  or  attempted 
to  do  so,  in  the  present  case ;  and  to  apply  the  doctrine  con- 
tended for  to  those  provisions  of  our  statute,  would  unsettle 
and  destroy  a  vast  number  of  titles  which  have  never  here- 
tofore been  questioned,  and  would  thereby  give  rise  to  a  train 
of  evils  the  magnitude  of  which  can  hardly  be  conceived. 
We  can  not,  therefore,  either  upon  authority  or  upon  grounds 
of  public  policy,  give  the  doctrine  our  sanction. 

It  is  not  an  objection  to  the  validity  of  this  provision  of 
the  statute  that  no  attempt  has  ever  before  been  made  to 
enforce  it,  and  that  it  has,  as  counsel  put  it,  "lain  dormant 
for  the  last  twelve  years. "  In  this  sense  all  penal  laws  are 
dormant  until  the  facts  or  circumstances  arise  which  consti- 
tute a  breach  of  them.  Until  the  legislature  of  New  York,  in 
1880,  passed  the  act  in  question,  and  commenced  enforcing 
it  against  our  own  companies  doing  business  there,  no  case 
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had  arisen  here  to  which  the  29th  section  of  our  own  act 
could  apply, — nevertheless  it  was  in  full  force  and  effect  all 
that  time.  It  is  also  a  misapprehension  to  suppose  that  in 
giving  effect  to  this  section  of  our  statute  we  are  simply 
enforcing  the  statute  of  a  foreign  State.  It  is  a  fundamental 
principle  that  courts  can  only  enforce  the  laws  of  the  State 
or  sovereignty  from  which  they  derive  their  powers  and  juris- 
diction. Take  the  ordinary  case  of  enforcing  a  contract  by 
legal  proceedings  in  one  of  our  own  courts  which  was  made 
in  a  foreign  State,  whose  law  regulating  such  contract  differs 
from  our  own  general  law  on  the  subject.  In  such  case  the 
court  here  does  not  simply  administer  the  foreign  law,  for,  as 
already  stated,  it  has  no  power  to  do  that,  but,  as  in  all  other 
cases,  it  administers  the  law  of  this  State  only, — that  is,  it 
administers  the  law  of  this  State  regulating  all  foreign  con- 
tracts of  the  same  character,  made  under  like  circumstances. 
In  all  cases  of  this  kind  the  law  which  obtains  here,  and  by 
which  the  rights  of  the  parties  are  governed,  is  identical  with 
the  foreign  law  where  the  contract  was  made ;  but  it  is  the 
law  here,  and  not  the  foreign  law,  that  is  enforced  by  our 
own  courts.  So  in  the  present  case,  while  our  own  law  regu- 
lating the  terms  upon  which  New  York  companies  may  do 
business  here,  is  identical  with  the  law  of  that  State  prescrib- 
ing the  terms  upon  which  insurance  companies  may  do  busi- 
ness there,  it  is  nevertheless  the  law  of  this  State,  and  not 
the  law  of  New  York,  which  is  enforced  by  our  courts  here. 

It  is  further  contended  by  appellant's  counsel,  that  the 
29th  section  of  our  Insurance  act  is  in  conflict  with  section  1, 
article  9,  of  the  present  constitution,  which  is  as  follows : 
"The  General  Assembly  shall  provide  such  revenue  as  may 
be  needful  by  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her  or  its  property,  such  value  to  be  ascertained  by  some 
person  or  persons  to  be  elected  or  appointed  in  such  manner 
as  the  General  Assemblv  shall   direct,   and  not  otherwise. 
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But  the  General  Assembly  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  merchants,  commission  mer- 
chants, showmen,  jugglers,  inn  keepers,  liquor  dealers,  toll 
bridges,  ferries,  insurance,  telegraph  and  express  interests  or 
business,  and  persons  or  corporations  owning  or  using  fran- 
chises and  privileges,  in  such  manner  as  it  shall,  from  time 
to  time,  direct  by  general  law  uniform  as  to  the  class  upon 
which  it  operates. " 

This  position,  to  have  any  force  at  all,  necessarily  assumes 
as  true  two  other  propositions,  namely,  first,  that  the  amount 
required  to  be  paid  by  New  York  companies  doing  business 
here,  is,  under  the  29th  section  of  our  Insurance  act,  a  tax, 
within  the  meaning  of  the  constitution ;  and  second,  that  all 
foreign  insurance  companies  doing  business  here,  are,  for 
the  purpose  of  assessment  or  taxation,  necessarily  of  the 
same  class.  In  the  view  we  take  of  the  second  proposition 
it  will  not  be  necessary  to  discuss  the  first. 

While  we  concede  that  all  insurance  companies  organized 
under  the  laws  of  other  States  are  to  be  distinguished  from 
those  organized  under  our  own  laws,  for  some  purposes,  by 
a  common  characteristic,  namely,  that  of  being  created  and 
organized  under  the  laws  of  a  foreign  State,  still,  in  our  judg- 
ment, it  does  not  legally  or  logically  follow  that  all  such  com- 
panies are,  for  the  purpose  of  assessment  or  taxation,  to  be 
deemed  of  the  same  class,  within  the  meaning  of  the  section 
of  the  constitution  above  cited,  for  it  is  hardly  necessary  to 
remark  there  may  well  be  one  or  more  attributes  or  charac- 
teristic marks  common  to  several  classes,  and  yet  each  class, 
for  some  purposes,  be  quite  distinct  from  the  other.  The 
framers  of  the  constitution  having  failed  to  classify  insurance 
companies  for  these  purposes,  the  power  to  do  so  rests  exclu- 
sively with  the  legislature,  and,  as  we  understand  it,  that 
power  has  been  exercised  by  the  adoption  of  appropriate 
legislation  for  that  purpose,  already  referred  to.  The  insur- 
ance companies  of  each  foreign  State  doing  business  here, 
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whose  laws  require  companies  organized  under  the  laws  of 
this  State  doing  business  there  to  pay  a  higher  rate  of  taxa- 
tion than  is  required  to  be  paid  by  the  general  provision  of 
our  own  law  on  the  subject,  are,  by  the  express  provisions 
of  the  29th  section  of  our  Insurance  act,  constituted  a  dis- 
tinct class  for  the  purposes  of  assessment  and  taxation  here. 
As  already  stated,  the  power  to  classify  such  companies  has 
been  left  by  the  framers  of  the  constitution  with  the  legisla- 
ture, and  we  can  perceive  no  good  reason,  nor  has  any  been 
suggested,  why  a  classification  of  these  companies  may  not 
well  be  based,  as  it  has  been,  upon  the  legislative  policy  of 
their  respective  States  -towards  our  own  companies  doing 
business  there.  On  the  contrary,  we  can  see  many  good 
reasons  (which  we  will  not  now  stop  to  enumerate)  for  clas- 
sifying these  companies  upon  such  a  basis,  and  we  have  no 
doubt  it  was  perfectly  competent  for  the  legislature  to  do  so, 
as  it  did,  by  the  adoption  of  the  29th  section. 

Whatever  grounds  there  may  be  for  doubt  on  the  question, 
we  can  not  believe  them  of  so  serious  a  character  as  to  re- 
quire us  to  hold  the  29th  section  unconstitutional.  It  is  a 
familiar  doctrine  that  courts  will  not  declare  an  act  of  the 
legislature  unconstitutional,  unless  it  is  clear,  beyond  reason- 
able doubt,  it  has  transcended  its  constitutional  powers.  We 
can  not  say  that  such  is  the  case  here,'  hence  we  must  and 
do  hold  the  act  a  valid  law. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott  :    I  do  not  concur  in  this  opinion. 

Mr.  Justice  Dickey  :  I  concur  in  the  view  that  the  statute 
is  valid,  but  I  doubt  whether  our  statute  was  intended  to 
apply  to  a  case  where  the  imposition  by  the  foreign  statute 
is  in  no  sense  a  discrimination  against  corporations  of  this 
State. 
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ABANDONMENT. 

Of  homestead.     See  HOMESTEAD,  2. 

ABATEMENT. 

Issuing  of  summons— non-delivery  to  officer. 

The  suit  does  not  thereby  abate.     See  PKACTICE,  1. 

ACKNOWLEDGMENT  OF  DEEDS. 
Sufficiency  of  the  certificate. 

1.  Although  the  certificate  of  the  officer  to  the  acknowledgment  of  a 
deed  or  mortgage  by  a  husband  and  wife  may  not  be  in  the  precise  form 
given  by  the  statute,  if  it  contains  all  the  substantial  requirements  of  the 
statute  it  will  be  sufficient.     Edwards  v.  Schoeneman,  278. 

ACTIONS. 

Commencement  of  suit. 

1.  What  constitutes.  A  policy  of  insurance  provided  that  suit  should 
be  brought  within  one  year  after  a  loss,  or  the  action  barred.  Within  the 
year  the  plaintiff  filed  his  praecipe  for  a  summons  against  the  insurance 
company,  and  it  was  issued  by  the  clerk  of  the  court  and  placed  in  the 
hands  of  the  plaintiff's  attorney,  who  retained  the  same  until  its  return 
day,  when  he  handed  it  back  to  the  clerk,  ordering  a  new  writ,  which 
was  issued  and  served  returnable  to  the  next  term  thereafter.  The  last 
process  was  issued  after  the  expiration  of  the  year  from  the  date  of  the 
loss.  The  defendant  pleaded  the  limitation  in  the  policy  in  bar  of  the 
action,  and  on  the  trial  the  court  instructed  the  jury  that  the  suit'  not 
having  been  brought  within  a  year  from  the  loss,  the  plaintiff  could  not 
recover,  and  a  verdict  was  returned  for  the  defendant:  Held,  that  the 
court  erred  in  the  instruction,  and  that  the  suit  was  commenced  when 
the  praecipe  was  filed  and  the  first  summons  was  issued  by  the  clerk. 
Schrozder  v.  Merchants  and  Mechanics'  his.  Co.  71. 

2.  Jurisdiction  of  the  person  of  the  defendant  is  not  essential  to  the 
commencement  of  a  suit  at  law,  but  a  suit  is  not  commenced  until  the 
court  has  in  some  manner  acquired  jurisdiction,  either  of  the  person  of 
the  plaintiff,  or  of  the  subject  matter,  or  both.  The  court  acquires  juris- 
diction of  the  plaintiff  when  he  applies,  in  the  form  prescribed  by  law, 
for  its  assistance  to  compel  the  defendant  to  render  him  his  rights.     This 
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is  done  where  the  plaintiff  files  his  praecipe  for  the  process  he  desires, 
and  the  court  also  acquires  jurisdiction  over  the  subject  matter.  The 
court  then  has  power  to  carry  on  the  case  and  see  that  the  defendant  is 
brought  into  court,  and  if  the  clerk  refuses  to  issue  the  summons  for 
that  purpose  the  court  may  compel  him  to  do  so.  Schrazder  v.  Mer- 
chants and  Mechanics'  Ins.  Co.  71. 
Suit  upon  judgment  of  justice  of  the  peace. 

3.  After  the  filing  of  a  transcript  of  the  judgment  in  the  circuit 
court- whether  an  action  will  lie.    See  JUSTICES  OF  THE  PEACE,  3. 

A  WRIT  OF  ERROR. 

Is  a  new  suit.     See  APPEALS  AND  WEITS  OF  EKEOK,  1. 

ADMINISTKATION  OF  ESTATES. 
Loaning  funds  of  an  estate. 

1.  Power  of  an  executor.  An  executor  has  no  power,  under  the  law, 
to  loan  the  funds  of  the  estate,  and  if  he  does  so,  it  is  of  his  own  wrong, 
and  he  must  be  held  accountable  to  the  heirs  for  any  loss  in  consequence 
of  such  loaning.  Nor  has  the  county  court  authority  to  give  him  credit 
for  any  moneys  so  lost,  and  thus  render  an  illegal  act  valid.  Such  allow- 
ance, when  the  widow  and  heirs  are  not  in  court  on  the  approval  of  his 
report,  is  void  for  want  of  jurisdiction.  Wadsworth  v.  Connell  et  al. 
369. 

Executor— guardian. 

2.  In  which  capacity  liable.  Where  an  executor  of  a  will,  under  a 
power  therein  conferred  upon  him,  sells  the  real  estate  of  the  testator, 
and  receives  the  proceeds  as  executor,  he  must  be  held  as  holding  the 
money  in  that  capacity,  though  he  may  have  also  been  appointed  testa- 
mentary guardian  of  the  testator's  minor  children,  when  he  has  failed  to 
qualify  in  the  latter  capacity.     Ibid.  369. 

3.  If  one  appointed  by  will  as  executor  and  also  as  testamentary 
guardian,  qualifies  only  in  the  former  capacity,  so  that  he  is  not  a  legal 
guardian,  but  nevertheless  acts  as  such  by  loaning  the  funds  of  the  estate, 
which  he  might  have  done  as  guardian  had  he  qualified  in  that  capacity, 
he  will  in  equity  be  held  liable  to  account  as  guardian;  and  if  he  loans 
the  funds  of  the  estate  as  executor,  in  which  capacity  he  has  no  authority 
to  do  so,  and  a  loss  occurs,  he  will  be  required  to  make  it  good  on  the 
settlement  of  his  accounts  before  the  county  court.     Ibid.  369. 

Allowance  to  executor. 

4.  Of  expenditures  on  contest  of  the  will.  Moneys  expended  by  an 
executor  in  defending  a  suit  to  contest  the  validity  of  a  will,  in  behalf  of 
the  personal  interests  of  the  devisees  named  in  the  will,  in  which  suit 
the  will  is  set  aside,  are  not  proper  credits  to  be  allowed  against  the 
estate.  For  such  expenditures  the  executor  must  look  to  such  devisees. 
Shaw  v.  Moderwell,  64. 
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ADMINISTEATION  OF  ESTATES.     Continued. 
Kents  and  profits. 

5.  Application  of  rents  and  profits  arising  from  lands  belonging, 
in  equity,  to  a  third  person.  Where  a  deed  from  a  wife  to  her  husband 
has  been  set  aside  as  having  been  obtained  by  fraud,  and  the  title  to  the 
land  found  to  have  been,  in  equity,  all  the  time  in  the  wife,  subject  to  a 
mortgage  given  by  her  and  her  husband,  and  his  rights  growing  out  of 
the  marriage  relation,  during  his  lifetime,  his  executors  will  have  no 
authority  to  apply  the  rents  and  profits  of  such  land  accruing  after  his 
death  to  their  own  use,  or  in  payment  of  the  general  creditors  of  the 
estate.  After  the  death  of  the  husband  the  rents  and  profits  belonged 
to  the  wife,  subject  to  the  rights  of  the  holder  of  the  mortgage  to  have 
them  applied  on  the  mortgage.  Pinneo  et  al.  v.  Goodspeed,  Exr.  et  al. 
184.' 

Payment  of  debt  by  executor. 

6.  Power  of  executor  with  condition  attached — as  to  payment  of 
debt  under  direction  in  will.  In  such  a  state  of  case,  where  the  hus- 
band, by  his  will,  directed  the  payment  of  the  mortgage  debt  out  of  the 
income  to  be  derived  from  the  land,  it  was  held  to  be  the  duty  of  his 
executors  to  pay  the  debt  out  of  assets  of  the  estate,  whether  it  was 
allowed  or  not  by  the  county  court.  The  direction  by  the  testator  to  pay 
the  debt  was  a  recognition  of  the  justness  of  the  claim,  and  if  the  direc- 
tion to  pay  was  coupled  with  a  condition  that  could  not  be  legally  per- 
formed, the  condition  should  be  rejected,  leaving  the  direction  to  pay 
absolute.     Ibid.  184. 

Primary  liability  of  estate. 

7.  Debt  of  testator  created  in  purchase  of  outstanding  dower  right 
in  wife's  land — mortgage  by  husband  and  wife  on  her  land  to  secure 
the  same— primary  liability  of  husband's  estate.  Where  a  husband  has 
a  freehold  estate  as  tenant  by  the  curtesy  initiate  in  his  wife's  land, 
subject  to  a  dower  interest  in  the  widow  of  the  wife's  deceased  father, 
and  to  extinguish  which  dower  interest  he  gives  his  note  to  the  dowress, 
secured  by  a  mortgage  from  him  and  his  wife  on  the  same  land,  the 
mortgage  debt  will  be  that  of  the  husband,  and  not  that  of  the  wife,  and 
his  estate  is  the  primary  fund  for  its  payment,  although  his  life  estate  in 
the  land  may  have  been  terminated  by  his  death,  and  the  wife's  estate  in 
the  land,  as  between  her  and  his  legal  representatives,  will  be  treated  as 
only  secondarily  liable.     Ibid.  184. 

Former  adjudication. 

8.  What  matters  to  be  regarded  res  judicata— as  to  claims  of  credit 
by  an  executor.     See  FOEMEE  ADJUDICATION,  1. 

Equitable  jurisdiction  of  county  courts. 

9.  In  the  settlement  of  estates.     See  COUNTY  COUET,  1. 


ADMISSIONS.     See  EVIDENCE,  2,  3. 
43—104  III. 
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ADVERSE  INTEREST. 
Limitation — suits  by  and  against  assignee  in  bankruptcy. 

Whether  claims  are  adverse,  within  the  meaning  of  the  Bankrupt 
act.     See  LIMITATIONS,  4,  5. 

ADVERSE  POSSESSION. 
What  constitutes. 

Of  the  use  of  a  common  driveway — by  permission  of  the  owner. 
See  LIMITATIONS,  9. 

ADVERSE  TITLES. 
Adjudicated  in  suit  for  partition.     See  PARTITION,  AND  AS- 
SIGNMENT OF  DOWER,  1,  2. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  1. 

AMENDMENTS. 
Amendment  of  record. 

On  petition  for  rehearing — whether  allowable,  and  on  what  terms. 
See  PRACTICE  IN  THE  SUPREME  COURT,  12. 

APPEALS  AND  WRITS  OF  ERROR. 
Writ  of  error. 

1.  Is  a  new  suit.  The  suing  out  of  a  writ  of  error  in  the  Appellate 
Court  to  review  the  proceedings  in  a  cause  in  the  circuit  court,  is  the 
commencement  of -a  new  suit,  and  not  the  continuation  of  the  suit 
below,  to  which  it  relates.  International  Bank  of  Chicago  et  al.  v. 
Jenkins  et  al.  143. 

Who  may  appeal. 

2.  Only  a  party  to  the  suit.  The  right  of  appeal  is  purely  statutory, 
and  there  is  no  statute  in  this  State  authorizing  an  appeal  by  a  person 
not  a  party  to  the  suit.     Hesing  v.  The  Attorney  General  et  al.  292. 

3.  In  the  case  of  an  information,  tvho  may  appeal.  Where  an 
information  on  the  relation  of 'a  person  is  dismissed  by  the  Attorney 
General,  or  on  his  motion  it  is  dismissed,  without  any  judgment  against 
the  relator  for  costs,  and  subsequently  a  motion  by  the  relator  to  set 
aside  the  order  of  dismissal,  and  for  the  court  to  direct  that  the  cause 
be  prosecuted,  is  overruled  at  his  costs,  no  appeal  lies  in  favor  of  the 
relator  from  the  orders  of  the  court,  for  the  reason  he  is  no  party  com- 
plainant or  defendant,  and  is  not  affected  personally  by  the  dismissal. 
Ibid.  292. 

AS  TO  PERFECTING  AN  APPEAL. 

4.  Waiver  of  appeal  bond — its  effect  as  to  perfecting  the  appeal. 
Where  a  party  praying  an  appeal  to  this  court  is  given  time  for  filing  an 
appeal  bond,  the  filing  of  a  waiver  of  such  bond  by  the  appellee  before 
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APPEALS  AND  WEITS  OF  EKKOK. 

As  to  perfecting  an  appeal.     Continued. 

the  expiration  of  the  time  allowed,  and  before  the  filing  of  the  bond, 
will  have  no  effect  whatever  in  the  way  of  perfecting  the  appeal  for  any 
purpose,  either  to  make  it  the  duty  of  the  person  praying  the  appeal  to 
take  steps  to  bring  the  cause  to  a  hearing,  or  to  suspend  the  judgment 
in  the  court  below.  The  parties  remain  in  precisely  the  same  attitude 
in  that  regard  they  were  before  the  filing  of  the  waiver.  Chicago,  Pekin 
and  Southwestern  Railroad  Co.  v.  Town  of  Marseilles,  91. 

Final  deceee — to  what  teem  to  appeal. 

5.  Where  a  decree  is  entered  in  vacation.  Where  a  cause  is  heard 
in  the  circuit  court  in  term  time,  but  taken  under  advisement  by  the 
judge,  to  be  considered  and  determined  in  vacation,  the  decree  to  be 
entered  in  vacation  as  of  the  term  at  which  the  cause  was  heard,  the 
decree  so  entered  in  vacation  will  not  become  a  final  decree  until  the 
next  term  thereafter  of  the  circuit  court,  notwithstanding  it  be  entered 
as  of  the  prior  term.  So  an  appeal  in  such  case  is  properly  brought  to 
this  court  to  the  term  next  after  the  term  of  the  circuit  court  at  which 
the  decree  became  final,  and  the  filing  of  the  transcript  of  the  record  at 
such  term  of  this  court  is  in  apt  time.       Owens  et  al.  v.  Crossett,  468. 

Whether  judgment  of  Appellate  Court  is  final. 

6.  On  demurrer  to  a  plea  of  the  Statute  of  Limitations  filed  to  a 
writ  of  error  in  the.  Appellate  Court,  the  judgment  of  the  court  is 
necessarily  final  as  to  the  only  issue  tendered.  If  the  plea  is  good,  a 
final  judgment  dismissing  the  action  follows,  and  if  it  is  bad,  the  entire 
defence  fails,  and  on  sustaining  the  demurrer  a  judgment  of  reversal 
will  be  entered,  which  is  final,  although  the  cause  may  be  remanded; 
and  a  writ  of  error  lies  from  this  court  to  review  such  judgment  when 
the  amount  involved  exceeds  $1000.  International  Bank  of  Chicago 
et  al.  v.  Jenkins  et  al.  143. 

Appeal  from  Appellate  Court. 

7.  Generally,  whether  it  will  lie — the  statute  construed.  Section  8 
of  the  Appellate  Court  act,  and  section  90  of  the  Practice  act,  having 
been  enacted  on  the  same  day,  and  having  taken  effect  at  the  same  time, 
must  be  construed  in  pari  materia,  and  given  effect  as  if  both  were 
embraced  in  the  same  act.  The  first  named  section  only  allows  an 
appeal  or  writ  of  error  when  the  order,  judgment  or  decree  is  final, 
while  section  90  allows  an  appeal  or  writ  of  error  not  only  when  the 
judgment  of  the  Appellate  Court  is  final,  but  also  when  the  judgment, 
etc.,  is  such  that  no  further  proceedings  can  be  had  in  the  court  below 
except  to  carry  into  effect  the  mandate  of  the  Appellate  Court.  Ibid. 
143. 

In  forcible  detainer. 

8.  Of  an  appeal  directly  from  the  trial  court.  Unless  the  validity 
of  a  statute  is  involved  in  a  proceeding  in  forcible  detainer,  an  appeal 
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APPEALS  AND  WEITS  OF  EKEOE. 
In  forcible  detainer.     Continued. 

will  not  lie  from  the  judgment  of  the  circuit  court  to  this  court,  the  title 
to  the  land  not  being  in  question.     Schofield  et  al.  v.  Pope,  130. 

In  cases  of  misdemeanor. 

9.  And  what  is  a  misdemeanor.  A  person  was  indicted  for  keeping 
a  common  gaming  house,  tried,  found  guilty,  and  a  fine  of  $100  imposed: 
Held,  it  was  evident,  from  the  character  of  the  charge,  together  with  the 
penalty  imposed,  the  offence  was  a  mere  misdemeanor,  and  under  the  act 
of  1879,  amendatory  of  the  Practice  act,  an  appeal  will  not  lie  directly 
from  the  trial  court  to  this  court,  but  must  be  taken  to  the  Appellate 
Court.     Weiss  et  al.  v.  The  People,  90. 

In  suit  to  restrain  threatened  injury  to  land. 

10.  Whether  appeal  will  lie  from  Appellate  Court.  In  the  case  of 
a  suit  in  chancery  to  restrain  the  defendant  from  inflicting  a  threatened 
injury  upon  the  land  of  complainant,  as,  in  the  matter  of  opening  a 
ditch  upon  the  land  of  defendant,  through  which  the  water  in  certain 
ponds,  also  on  the  land  of  defendant,  would  be  discharged  upon  the 
land  of  complainant,  an  appeal  will  lie  from  a  judgment  of  the  Appel-' 
late  Court  to  this  court.  Such  a  suit  is  not  for  the  recovery  of  money, 
and  does  not  fall  within  the  category  of  cases  in  which  a  right  of  appeal 
is  made  to  depend  upon  the  amount  in  controversy.  Peck  et  al.  v. 
Herring  ton,  88. 

Franchise. 

11.  What  is  a  franchise,  within  the  statute  relating  to  appeals. 
The  word  "franchise,"  as  used  in  the  Appellate  Court  act  (sec.  8)  in 
relation  to  appeals  directly  from  the  trial  court  to  this  court,  does  not 
include  liberty  or  privilege  merely,  but  is  there  used  in  the  restricted 
sense  of  a  special  privilege  conferred  by  grant  from  the  State  or  sover- 
eign power,  as  being  something  not  belonging  to  the  citizen  of  common 
right.  No  one  can  have  a  franchise  to  be  a  relator,  and  to  cause  a  prose- 
cution to  be  carried  on  in 'an  information.  Hesing  v.  The  Attorney 
General  et  al.  292. 

12.  An  office  is  not  a  franchise.  An  office  is  not  a  franchise,  within 
the  meaning  of  the  constitution  and  the  statute  prescribing  the  appel- 
late jurisdiction  of  the  Supreme  and  Appellate  Courts.  Therefore,  an 
appeal  does  not  lie  directly  to  this  court  from  a  judgment  of  the  circuit 
court,  ousting  a  party  from  an  office.  Graham  et  al.  v.  The  People 
ex  rel.  321. 

Whether  freehold  involved. 

13.  On  creditor's  bill  to  set  aside  certain  deeds  as  fraudulent,  and 
subject  the  lands  thereby  conveyed  to  the  payment  of  the  judgments 
against  the  grantor,  no  freehold  is  involved,  and  therefore  no  appeal  lies 
directly  from  the  trial  court  to  this  court,  from  a  decree  setting  aside 
such  deeds  as  fraudulent,  and  ordering  a  sale  of  the  property.     Such 
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APPEALS  AND  WRITS  OF  ERROR. 
Whether  freehold  involved.     Continued. 

appeal  should  be  taken  to  the  Appellate  Court.     Conkey  et  al.  v.  Knight 
et  al.  337. 

Validity  of  a  statute. 

14.  Whether  involved.  In  ah  action  of  forcible  detainer  brought 
before  a  justice  of  the  peace  in  Cook  county,  the  venue  in  the  justice's 
summons  was,  "State  of  Illinois,  Cook  county,"  and  "Chicago  district," 
and  the  writ  was  directed  to  "any  constable  of  said  district."  The 
defendants  appeared  without  objection  to  the  process  and  went  to  trial, 
and  also  on  their  appeal  another  trial  was  had  on  the  merits  in  the  circuit 
court,  and  judgment  rendered  against  the  defendants:  Held,  that  the 
validity  of  the  statute  of  May  30,  1881,  purporting  to  divide  Cook  county 
into  two  justice's  districts,  was  not  involved  in  an  appeal  from  the  judg- 
ment of  the  circuit  court,  and  hence  such  appeal  would  not  lie  directly 
from  that  court  to  this  court.     Schofield  et  al.  v.  Pope,  130. 

Reviewing  controverted  questions  of  fact. 

15.  Generally.  By  section  89  of  the  Practice  act,  this  court  is  pro- 
hibited from  examining  controverted  questions  of  fact,  or  considering 
any  assignment  of  error  calling  in  question  the  determination  of  the 
inferior  or  Appellate  Courts  upon  any  controverted  questions  of  fact,  in 
any  case,  except  those  named  in  the  preceding  section.  Fitch  v.  John- 
son, 111. 

16.  What  this  court  may  consider.  Although  a  claim  that  the  trial 
court,  where  a  jury  was  dispensed  with,  erred  in  rendering  judgment  for 
the  plaintiff,  if  based  upon  the  alleged  insufficiency  of  the  evidence  may 
not  be  considered  by  this  court,  yet  if  the  claim  be  based  upon  the 
hypothesis  that,  admitting  the  facts  charged  in  the  declaration  to  be  true, 
there  is  no  right  of  recovery,  this  court  may  consider  it,  and  whether 
the  trial  court  erred  in  rendering  judgment  for  the  plaintiff  upon  the 
facts  in  the  declaration,  is  directly  presented  by  a  motion  in  arrest  of 
judgment.     Ibid.  111. 

17.  Where  a  judgment  for  the  plaintiff,  in  an  action  based  upon  negli- 
gence of  the  defendant,  is  affirmed  by  the  Appellate  Court,  all  contro- 
verted questions  of  fact  relating  to  the  case  will  be  settled  conclusively 
in  favor  of  the  plaintiff  below.  In  such  case  this  court  must  hold  that 
all  the  material  allegations  in  the  declaration  are  fully  and  conclusively 
established,  and  the  facts  can  only  be  considered  with  reference  to  the 
propriety  of  the  instructions.  Chicago  and  Eastern  Illinois  Railroad 
Co.  v.  Rung,  641. 

18.  In  an  ordinary  action  of  debt  upon  municipal  bonds,  a  finding  of 
the  trial  court  of  the  facts  necessary  to  the  validity  of  such  bonds,  when 
affirmed  by  the  Appellate  Court,  is  binding  on  this  court  and  can  not  be 
reviewed  by  it.     Board  of  Education  v.  Bolton,  220. 
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Eeviewing  controverted  questions  of  fact.     Continued. 

19.  In  an  action  by  an  administrator  to  recover  damages  of  a  railroad 
company  for  negligence,  causing  the  death  of  the  intestate,  the  question 
of  negligence,  and  its  comparison  as  between  the  deceased  and  the 
defendant,  is  one  of  fact,  and  whether  it  is  found  correctly  can  only  be 
inquired  into  by  the  Appellate  Court.  Chicago  and  Alton  Railroad  Co. 
v.  Bonifield,  223. 

20.  So,  where  a  jury  has  found,  from  the  evidence,  that  the  act  of  a 
passenger  in  alighting  from  a  train,  at  the  time  and  under  the  circum- 
stances appearing,  was  slight  negligence,  and  the  negligence  of  the  ser- 
vants of  the  railroad  company  in  starting  its  train,  when  compared  with 
that  of  the  passenger,  was  gross,  and  such  finding  is  sustained  by  the 
Appellate  Court,  it  is  conclusive  on  this  court,  and  can  not  be  reex- 
amined.    Ibid.  223. 

21.  On  an  appeal  to  this  court  from  the  Appellate  Court,  in  an  action 
to  recover  damages  for  a  personal  injury  from  negligence  or  willful  act 
of  the  defendant's  servant,  the  facts  will  not  be  examined  any  further 
than  may  be  necessary  to  an  understanding  of  questions  of  law  raised. — 
as,  for  instance,  the  propriety  of  instructions  based  upon  the  evidence. 
The  finding  of  the  facts  by  the  Appellate  Court,  in  such  case,  is  conclu- 
sive.    Wabash,  St.  Louis  and  Pacific  Railroad  Co.  v.  Rector,  296. 

22.  Where  the  Appellate  Court  finds,  from  the  evidence,  the  facts  the 
same  way  the  circuit  court  did,  by  affirming  its  judgment,  and  there  is 
no  disputed  question  of  law,  the  judgment  of  the  Appellate  Court  is 
conclusive.    ^Fitzsimmons,  Admr.  v.  Cassell,  Ex'x.  352. 

23.  Former  decision — distinguished.  The  case  of  Wilson  v.  Kirby, 
88  111.  5G6,  is  unlike  the  present.  The  facts  there  were  embodied  in  a 
written  agreement,  and  no  controversy  as  to  the  facts  was  before  the 
court,  and  the  question  decided  was  one  of  law,  namely,  whether  money 
received  pursuant  to  that  agreement  was  received  in  trust  for  any  pur- 
pose, under  a  certain  provision  of  the  statute.     Ibid.  352. 

Dismissal  of  appeal  in  circuit  court. 

24.  Dismissal  for  want  of  prosecution — under  rule  of  court.  Under 
a  rule  of  court  providing  for  a  call  of  the  docket  to  ascertain  the  cases 
to  be  set  for  trial,  and  that  if  neither  party  answers  on  such  call  the  suit 
shall  be  dismissed,  an  appeal  may  properly  be  dismissed,  on  motion  of 
the  appellee,  on  such  preliminary  call,  the  appellant  failing  to  appear  or 
answer.     Hinckley  v.  Dean,  630.  • 

25.  When  defendant  appealing  fails  to  appear,  a  trial  by  jury  not 
required.  It  is  not  error  to  dismiss  an  appeal  taken  by  a  defendant  from 
the  judgment  of  a  justice  of  the  peace,  for  want  of  prosecution,  without 
a  trial  by  jury.  The  defendant  not  appearing,  the  plaintiff  is  not  required 
to  establish  his  demand  before  a  jury  before  the  appeal  is  dismissed. 
Ibid.  630. 
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APPEALS  AND  WEITS  OF  EEEOE.     Continued. 
Appeal  from  justice  of  the  peace. 

26.  Cures  defects  in  proceedings  before  the  justice.  See  JUSTICES 
OF  THE  PEACE,  2. 

APPEAL  BONDS. 
Liability  thereon. 

1.  Sufficiency  as  to  amount  A  judgment  was  rendered  in  the  trial 
court  for  $5668.  On  an  appeal  to  the  Appellate  Court  an  appeal  bond 
was  given  in  the  sum  of  $7000.  The  judgment  was  affirmed  on  that 
appeal,  and  on  a  further  appeal  to  the  Supreme  Court  an  appeal  bond  in 
the  sum  of  only  $500  was  given.  On  the  question  whether  the  latter 
bond  was  for  a  sufficient  amount,  it  was  considered  that  in  case  of  an 
affirmance  by  this  court  of  the  judgment  of  the  Appellate  Court,  the 
appeal  bond  given  on  the  appeal  from  the  trial  court  would  stand  as 
security  for  the  judgment  rendered  in  that  court,  and  as  the  appeal  bond 
given  on  the  appeal  to  the  Supreme  Court  was  sufficient  in  amount  to 
cover  the  costs  in  this  court,  that  was  all  that  was  required.  Ennor  v. 
Galena  and  Southern  Wisconsin  Railroad  Co.  103. 

APPEAKANCE. 
Jurisdiction  of  the  person. 

In  suit  before  justice  of  the  peace.  See  JUSTICES  OF  THE 
PEACE,  1. 

APPUETENANCE. 

AS  TO  MILL  PROPERTY. 

Dam  and  hydraulic  ivories  as  appurtenant.     See  COVENANTS,  4,  5. 

APPUETENANT. 
Eight  of  way — easement. 

Whether  appurtenant  or  in  gross.  See  EIGHT  OF  WAY,  1,  2; 
EASEMENT,  1,  2. 

AEEEST  OF  JUDGMENT. 
What  questions  arise. 

As  to  whether  proof  supports  the  declaration.  See  APPEALS  AND 
WEITS  OF  EEEOE,  16. 

ASSIGNMENT. 
Assignee— in  equity. 

1.  Takes  subject  to  all  defences.  An  assignee  of  a  note  secured  by 
mortgage  takes  the  same,  in  equity,  subject  to  all  the  defences  existing 
between  the  mortgagor  and  mortgagee.     Mclntire  v.  Yates  et  al.  491. 
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ASSIGNMENT.     Continued. 
Securities  placed  in  hands  of  third  person  for  sale. 

2.  Maker  estopped  to  question  their  validity  as  against  purchaser. 
Where  a  party  executes  notes,  and  a  mortgage  securing  them,  and  delivers 
them  to  the  payee  therein  named,  to  be  by  him  sold  upon  the  market  to 
raise  money  to  be  used  for  a  certain  purpose,  a  sale  of  such  notes  by 
the  payee  in  the  market  must  be  held  to  be  a  sale  by  the  consent  and 
authority  of  the  maker,  through  his  agent,  and  the  maker  is  estopped 
from  calling  in  question  the  validity  of  the  notes  and  mortgage,  even 
though  the  payee  does  not  use  the  money  received  therefor  for  the  pur- 
pose intended.     Mclntire  v.  Yates  et  al.  491. 

3.  In  such  case  a  party  purchasing  the  notes  and  mortgage  in  the 
due  course  of  business,  can  not  be  held  responsible  in  any  manner  for 
the  subsequent  conduct  of  the  payee,  or  the  use  he  may  make  of  the 
money  derived  from  the  sale  of  the  notes.  It  is  enough,  so  far  as  such 
purchaser  is  concerned,  that  the  payee  had  authority  from  the  maker  to 
sell  them.     Ibid.  491. 

Assignment  of  lease  by  lessee. 

4.  Who  regarded  as  an  assignee — and  of  his  duties  and  liability. 
See  LANDLORD  AND  TENANT,  3. 

Right  of  way  in  gross. 

5.  Not  assignable.     See  RIGHT  OF  WAY,  1. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Assignee  of  a  tax  debtor. 

Of  a  petition  by  the  collector  that  the  assignee  be  compelled  to  pay 
the  taxes— of  its  sufficiency.     See  TAXATION,  14. 

ATTACHMENTS. 
Attachment  lien. 

1.  On  attachment  of  property  fraudulently  conveyed — priority  over 
creditor  having  fraudulent  sale  set  aside.  Creditors  have  the  right  to 
treat  conveyances  of  their  debtors  made  to  hinder,  delay  or  defraud 
them,  as  void,  and  their  election  to  treat  them  as  void  is  shown  by 
attaching  the  property  so  conveyed,  and  such  attachments,  when  levied, 
will  become  a  lien  upon  the  property  with  the  same  effect  as  if  no  fraudu- 
lent conveyance  had  been  made.  McKinney  et  al.  v.  Farmers'  National 
Bank  of  Keithsburg  et  al.  180. 

2.  By  the  levy  of  an  attachment  upon  lands  which  have  been  fraudu- 
lently conveyed,  for  the  debt  of  the  grantor,  the  attaching  creditor 
acquires  a  lien  which  is  not  disturbed  by  a  decree  in  chancery  setting 
aside  the  fraudulent  conveyance,  and  subjecting  the  property  to  sale, 
for  the  payment  of  a  judgment  recovered  by  another  creditor  after  the 
levy  of  the  attachment.  The  levy  of  the  attachment,  before  the  recovery 
of  judgment  by  the  other  creditor  and  the  filing  of  his  bill,  creates  a 
prior  lien  on  the  property.     Ibid.  180. 
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ATTORNEY  AT  LAW. 
Appointment  of  counsel  to  defend. 

1.  Questioning  competency  of  counsel  assigned  by  the  court  to  de- 
fend a  person  on  a  criminal  charge.  Where  the  trial  court  has  assigned 
counsel  for  the  defence  of  a  person  charged  with  a  criminal  offence,  it  will 
be  presumed  the  counsel  so  assigned  was  competent  to  the  duty  to  which 
he  was  appointed,  and  the  question  of  the  competency  of  such  counsel 
will  not  be  permitted  to  be  introduced  as  an  issue  on  a  motion  for  a  new 
trial.     Murphy  v.  The  People,  528. 

ATTORNEY'S  FEE. 
When  allowed  on  foeeclosuee.     See  MORTGAGES  AND  DEEDS 
OF  TRUST,  2. 

ATTORNEY  GENERAL. 
Has  the  conteol  of  infoemations.     See  INFORMATIONS,  1. 

BANKRUPTCY. 

Limitation. 

In  suit  by  and  against  assignee  in  bankruptcy.  See  LIMITA- 
TIONS, 4. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 1. 

BOUNDARIES. 
Actual  location  of  lots  conteols. 

1.  Where  the  frontage  of  the  two  corner  lots  of  a  block  is  not  given 
on  the  plat  thereof,  and  a  question  arises  as  to  the  size  of  one  of  the  cor- 
ner lots,  as  affecting  boundary  lines  between  the  lots,  the  location  of  the 
lots  as  actually  staked  must  control,  and  the  stakes  between  the  lots,  if 
clearly  established,  will  settle  the  corners  and  boundaries  of  the  lots. 
Murphy  v.  Riemenschneider  et  al.  520. 

Steeet— bounded  upon  navigable  steeam. 

2.  Of  its  width.     See  HIGHWAYS,  1,  2,  3. 

BUILDING  CONTRACT.     See  CONTRACTS,  2  to  9. 

BURNT  RECORDS  ACT. 
Evidence  of  title  theeeundee. 

1.  The  statute  known  as  the  "Burnt  Records  act,"  makes  an  "abstract 
of  title  made  in  the  ordinary  course  of  business,"  prior  to  the  destruc- 
tion of  the  title  papers  and  records,  competent  evidence  to  show  title  to 
land,  but  not  a  copy  of  a  "letter  press  copy"  of  such  abstract,  or  the 
"letter  press  copy"  itself,  and  it  is  error,  in  a  proceeding  under  that 
statute  to  establish  title,  to  admit  in  evidence  such  letter  press  copy  of 
an  abstract,  or  a  copy  thereof.     Compton  et  al.  v.  Randolph  et  al.  555. 
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CAEKIEES. 

Carriers  of  passengers. 

1.  When  the  relation  exists.  The  purchase  of  a  ticket  by  a  person 
on  a  company's  railway,  between  two  stations,  creates  the  relation  of 
carrier  and  passenger  between  them,  with  all  the  duties  the  law  imposes 
on  each.      Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Rector,  296. 

2.  Relative  duties  of  railroad  carrier  and  passengers  as  to  getting 
off  and  on  cars.  It  is  the  duty  of  every  railroad  company  to  cause  its 
passenger  trains  to  stop  at  each  station  advertised  as  a  place  for  receiv- 
ing and  discharging  passengers,  a  sufficient  length  of  time  to  receive  and 
let  off  passengers  with  safety,  and  to  provide  a  reasonably  safe  way  of 
reaching  and  departing  from  their  cars  at  all  usual  stations,  and  it  is  the 
duty  of  passengers  to  exercise  ordinary  care  for  their  safety  in  attempt- 
ing to  take  passage  on  railway  cars.     Ibid.  296. 

3.  No  degree  of  carelessness  or  negligence  on  the  part  of  a  passenger 
will  excuse  a  wanton  and  malicious  attack  on  him  by  the  conductor  or 
other  servant  of  the  railroad  company.  No  matter  how  negligent  a  pas- 
senger may  be  for  his  safety,  that  will  not  warrant  the  infliction  of  a 
willful  injury  by  a  railroad  employe.     Ibid.  296. 

CEETIFICATE  OF  ACKNOWLEDGMENT. 
Of  its  sufficiency.     See  ACKNOWLEDGMENT  OF  DEEDS,  1. 

CEKTIOKAEI. 

At  common  law. 

1.  Whether  it  will  lie.  The  common  law  writ  of  certiorari  will  not 
lie  merely  to  bring  in  review  before  the  Supreme  Court  the  record  and 
proceedings  of  an  inferior  court  for  the  correction  of  alleged  errors  in 
the  rulings  upon  questions  of  law  during  the  progress  of  a  trial.  That 
is  the  office  of  an  appeal  or  a  writ  of  error.  Scates  v.  Chicago  and 
Northwestern  Railway  Co.  93. 

CHANCEEY. 

Jurisdiction— remedy  at  law. 

1.  To  entitle  a  party  to  equitable  relief  where  he  has  not  availed  of 
his  legal  remedy,  he  must  have  used  every  reasonable  effort  to  have 
sought  his  legal  remedy.  His  or  his  agent's  negligence  is  fatal  in  such 
case.     Felsenthal  et  al.  v.  Johnson,  21. 

2.  Assessment  of  property  which  is  exempt.  The  county  board  has 
jurisdiction  to  give  relief  against  an  assessment  of  property  for  taxation 
which  is  exempt,  and  if  it  refuses  such  relief  the  remedy  of  the  party  is 
by  an  appeal  from  its  decision,  and  not  by  a  bill  in  chancery  to  enjoin 
the  collection  of  the  tax.  The  legal  remedy  in  such  case  is  adequate  and 
exclusive.     Preston  et  al.  v.  Johnson,  625. 
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In  matters  of  revenue — taxation. 

3.  In  matters  of  revenue,  courts  of  equity  rarely  grant  relief,  and 
never  where  the  party  has  means  of  relief  at  law,  and  fails  or  refuses  to 
pursue  his  legal  remedy,  or  show  equitable  excuse  for  such  failure.  Fel- 
senthal  et  al.  v.  Johnson,  21. 

4.  Relief  against  taxes  on  the  ground  of  accident  or  mistake — neg- 
ligence to  pursue  legal  remedy.  A  person  assessed  for  taxation  who 
knows  of  the  amount  assessed  in  time  to  appeal  to  the  county  board  to 
have  the  same  corrected  for  over-valuation,  and  makes  a  slight  effort  to 
.do  so  by  filing  objections  with  the  county  clerk,  who  promises  to  notify 
him  when  to  appear  before  the  board,  which  the  clerk  fails  to  do,  has 
no  ground  for  equitable  relief  under  the  head  of  accident  or  mistake. 
The  clerk's  neglect,  as  his  agent,  is  his  own,  for  which  he  is  responsible. 
Ibid.  21. 

Allegation  of  fraud. 

5.  Should  be  specific.  It  is  not  sufficient  for  the  purpose  of  success- 
fully assailing  a  transaction  on  the  ground  of  fraud,  to  charge  fraud  gen- 
erally, but  the  complaining  party  must  state  in  his  pleading  and  prove 
on  the  trial  the  specific  acts  or  facts  relied  on  as  establishing  fraud. 
Roth  v.  Roth  et  al.  35. 

Multifariousness— joinder  of  parties. 

6.  In  creditors'  bill.  Two  or  more  creditors  of  an  insolvent  corpo- 
ration, after  having  recovered  judgments  for  their  several  demands,  and 
the  return  of  executions  issued  thereon  nulla  bona,  may  unite  in  filing 
a  creditors'  bill  against  the  corporation  and  its  stockholders  to  reach 
unpaid  subscriptions  to  the  company,  and  such  bill  is  not  multifarious, 
as  in  such  case  there  is  an  identity  of  interest  in  the  question  involved 
and  in  the  relief  sought,  and  the  separate  injury  sustained  by  each  com- 
plainant is  produced  by  the  same  cause  or  wrongful  acts,  and  also 
because  it  prevents  multiplicity  of  suits,  which  is  of  itself  a  distinct 
source  of  equity  jurisdiction.     Hickling  et  al.  v.  Wilson  et  al.  54. 

Dismissal  of  cross-bill. 

7.  On  dismissal  of  original  bill.  Where  an  original  bill  is  dismissed, 
on  the  hearing,  for  want  of  equity,  there  is  no  error  in  dismissing  also 
a  cross-bill  by  the  defendants,  which  only  seeks  to  dispossess  the  com- 
plainant from  real  estate,  when  the  defendants'  remedy  for  possession 
is  complete  and  adequate  at  law.      Wachter  v.  Blowney  et  al.  610. 

Practice—  pleading. 

8.  Jurisdiction— waiver.  In  a  suit  to  remove  a  cloud  upon  the  title 
to  land,  if  the  fact  of  possession  in  the  complainant  be  not  alleged  in 
the  bill,  the  objection,  to  be  availed  of  on  demurrer  to  the  bill,  should 
be  specifically  pointed  out  in  the  demurrer,  according  to  the  practice  in 
chancery.  If  not  made  in  that  mode,  or  by  plea,  or  by  answer,  the  objec- 
tion will  be  deemed  to  have  been  waived.     Gage  v.  Schmidt  et  al.  106. 
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9.  The  court  may,  of  its  own  motion,  interpose  the  objection  of  the 
want  of  jurisdiction  over  the  subject  matter  of  a  suit,  at  any  stage  of  the 
proceeding.  It  is  otherwise,  however,  as  to  jurisdiction  of  the  parties, — 
that  must  be  raised  by  the  pleadings.     Gage  v.  Schmidt  et  al.  106. 

Removing  cloud  upon  title. 

10.  Requisites  of  the  bill.  To  authorize  the  court  to  set  aside  or 
cancel  tax  deeds  for  land  as  a  cloud  on  the  complainant's  title,  the  deeds 
should  be  set  out  in  the  bill,  and  the  objections  to  their  validity  alleged, 
with  a  prayer  for  relief  against  them.     Gage  et  al.  v.  Reid  et  al.  509. 

11.  If  the  complainant  in  a  bill  in  chancery,  who  seeks  thereby  to 
remove  a  cloud  upon  title  to  land,  is  in  the  actual  possession  of  the  land, 
that  fact  should  be  alleged  in  the  bill.     Gage  v.  Schmidt  et  al.  106. 

12.  Effect  of  a  sale  of  the  land  by  party  seeking  the  relief.  A  sale 
of  land  by  the  owner  pending  a  suit  brought  by  him  to  remove  a  cloud 
from  the  title,  will  not  operate  to  defeat  the  suit.  The  decree  obtained 
will  inure  to  the  benefit  of  his  grantee.     Ibid.  106. 

13.  Proof  of  title — on  bill  to  remove  a  cloud.  If  it  appear  that  the 
complainant  in  a  bill  in  chancery  to  remove  a  cloud  upon  the  title  to 
land,  is  in  the  actual  possession  of  the  land,  that  will  be  sufficient  proof 
of  title  to  authorize  the  relief  sought,  in  the  absence  of  proof  of  title  in 
some  one  else.     Ibid.  106. 

Amending  and  retaining  bill. 

14.  As  to  rights  not  passed  on.  A  wife  by  her  will  devised  the  east 
half  of  a  tract  of  land  owned  by  her  at  her  death,  to  her  brother  for  life, 
with  remainder  to  his  children,  and  the  west  half  to  a  nephew  in  fee. 
At  her  death,  in  1877,  she  had  a  husband,  who  survived  her,  and  con- 
tinued to  occupy  the  land,  and  receive  the  rents  and  profits  of  the  same. 
The  brother  filed  a  bill  against  the  husband,  praying  for  an  account  of 
the  rents  and  profits,  and  that  complainant's  rights  in  the  land  be  ascer- 
tained and  declared,  and  he  be  declared  the  sole  owner  of  the  east  half 
of  the  tract  for  life,  free  from  any  claim  of  the  defendant,  and  for  posses- 
sion, and  for  other  relief  generally.  The  husband  having  renounced  the 
will,  was  found  by  the  court  to  be  entitled  to  one-half  of  the  whole  tract 
in  fee,  and  the  bill  was  dismissed:  Held,  that  the  bill  should  have  been 
retained,  and  amended,  so  that  a  partition  might  be  had  and  an  account 
taken,  settling  all  the  rights  of  the  parties,  and  for  this  purpose  the  order 
of  dismissal  was  reversed.     Henson  v.  Moore  et  al.  403. 

Creditors'  bill. 

15.  May  reach  proceeds  of  donation  to  corporation  in  hands  of 
subscribers.  Where  a  private  corporation  was  organized  to  build  dams 
across  the  Illinois  and  Fox  rivers,  for  manufacturing  purposes,  and  the 
city  of  Ottawa  made  a  donation  of  $60,000  in  its  bonds  to  be  applied  in 
building  such  dams,  delivering  the  same  to  one  of  the  corporators  on  his 
personal  obligation  to  make  the  improvement  or  return  the  bonds  or 
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their  value,  and  he  turned  the  same  over  to  the  company,  which  was  to 
indemnify  him  against  his  liability  to  the  city,  and  such  bonds  were  used 
as  intended,  and  the  dams  completed  so  as  to  relieve  the  corporator  from 
his  personal  obligation  to  the  city,  and  the  company  then  issued  stock 
to  the  several  subscribers  in  respect  of  such  donation,  "for  which  they 
paid  nothing,  some  of  which  stock  they  sold  and  converted  into  money: 
Held,  that  the  money  and  stock  so  received  by  the  subscribers  could  be 
reached  in  equity  on  creditor's  bill,  and  applied  to  the  payment  of  debts 
incurred  by  the  corporation  in  erecting  the  dams.  Hickling  et  al.  v. 
Wilson  et  al.  54. 

16.  Of  the  decree  against  stockholders  of  insolvent  corporation  as 
to  unpaid  subscriptions.  Where  a  creditor  of  an  insolvent  private  cor- 
poration has  exhausted  his  remedy  at  law  against  the  company  for  labor 
and  materials,  he  will  be  entitled  in  equity  to  be  subrogated  to  its  rights 
against  its  debtors,  as  subscribers  for  unpaid  subscriptions,  and  in  such 
case  it  is  no  error  to  find  the  amount  due  the  company  from  a  subscriber, 
and  award  an  execution  against  him  for  the  amount  so  found.  It  is  not 
necessary  to  make  an  apportionment  of  the  pro  rata  share  of  each  sub- 
scriber necessary  to  discharge  the  company's  indebtedness  to  such  cred- 
itor. The  creditor  stands  in  the  same  position  as  would  the  company  if 
suing  for  the  subscriptions.     Ibid.  54. 

17.  Joinder  of  parties  complainant  in  creditors'  bill — as,  several 
judgment  creditors.     See  this  title,  6. 

Character  of  relief  allowable. 

18.  Under  bill  to  construe  deed,  court  may  declare  it  void.  On  a 
bill  filed  by  a  guardian  of  a  minor  to  have  a  construction  of  a  deed  of 
trust  given  by  the  minor's  mother  in  her  lifetime,  and  a  declaration  of 
the  ward's  rights  under  it,  the  court  may  pass  upon  the  validity  of  the 
trust  deed,  and  if  it  is  found  void  and  inoperative,  it  would  be  the  duty 
of  the  court  to  so  declare  in  its  decree.  To  construe  a  deed  or  other 
instrument  is  nothing  more  than  declaring  its  legal  effect.  Patterson  v. 
Pullman  el  al.  80. 

Illegal  contract. 

19.  Of  its  enforcement — in  equity.  Where  property  is  conveyed  to 
trustees  in  trust,  for  the  benefit  of  a  railroad  company,  under  a  contract 
which  is  contrary  to  public  policy,  and  illegal,  a  court  of  equity  will  not 
aid  either  party  in  any  effort  he  may  make  to  reap  the  benefits  which  may 
flow  from  such  illegal  contract.  St.  Louis,  Jacksonville  and  Chicago 
Railroad  Co.  v.  Mathers,  257. 

20.  So,  where  the  owner  of  lots  conveyed  the  same  in  trust,  for  the 
benefit  of  a  railroad  company,  in  consideration  of  the  illegal  agree- 
ment of  the  company  not  to  establish  any  depot  or  station  within  three 
miles  of  a  certain  place  on  its  road,  and  the  trustee  afterward  reconveyed 
the  property  back  to  the  grantor,  it  was  held,  that  the  company  could 
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not  maintain  a  bill  to  have  the  lots  sold  for  its  benefit,  and  have  the 
same  again  conveyed  to  a  trustee  for  its  benefit,  nor  could  it  claim  the 
right  to  have  the  taxes  paid  on  the  lots  made  a  charge  thereon  for  its 
reimbursement.  St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v. 
Mathers,  257. 

21.  In  determining  whether  a  contract  is  illegal,  the  entire  contract 
on  both  sides  will  be  considered,  and  if  the  consideration  is  illegal,  no 
part  of  it  will  be  enforced.  One  part  can  not  be  disregarded  and  the 
other  enforced.     Ibid.  257. 

Enforcing  a  resulting  trust. 

22.  Rents  and  profits,  and  taxes  paid.  "Where  the  children  of  a 
deceased  person  by  a  former  wife,  on  a  bill  to  enforce  a  resulting  trust 
in  their  favor,  obtained  a  decree  granting  the  relief  sought,  against  the 
widow  and  other  children  of  the  deceased,  to  whom  he  had  devised  the 
land,  it  was  urged  by  the  widow  that  it  was  error  not  to  have  taken  an 
account  of  the  taxes  paid  by  her,  and  the  rents  and  profits  of  the  land: 
Held,  that  as  she  was  in  the  occupancy  of  the  land,  every  presump- 
tion was  that  the  rents  and  profits  received  by  her  exceeded  the  taxes, 
and  hence  the  assignment  of  error  was  not  well  taken.  Ryder  et  al.  v. 
Emrich  et  al.  470. 

23.  Payment  of  legacies  by  devisee — as  chargeable  against  the  real 
owner  of  the  land  devised.  Where  a  widow  to  whom  land  has  been 
devised  for  life,  subject  to  certain  legacies  charged  thereon,  pays  such 
legacies  after  bill  is  filed  against  her  and  others  to  enforce  a  resulting 
trust  in  favor  of  the  complainants,  claiming  that  the  devisor  bought  the 
premises  with  complainants'  money,  the  widow  will  not  be  entitled  to 
have  allowed  her  the  amount  so  paid  by  her.  Her  payment  after  the 
filing  of  such  bill  is  at  her  peril.     Ibid.  470. 

Kemoval  oe  nuisance. 

24.  A  bill  in  chancery  by  property  owners,  seeking  to  have  removed 
a  building  in  a  highway  appurtenant  and  affording  access  to  their  prop- 
erty, and  to  enjoin  the  closing  up  of  the  highway,  there  being  nothing 
about  the  building  deleterious  to  the  health  of  the  complainants,  or  such 
as  to  render  the  use  of  their  habitations  uncomfortable  or  dangerous,  it 
being  simply  inconvenient  to  have  it  occupy  the  street,  shows  no  case 
for  equitable  relief.     Clark  et  al.  v.  Donaldson  et  al.  639. 

Accounting  between  co-tenants. 

25.  Jurisdiction.  A  court  of  equity  has  undoubted  jurisdiction  in 
suits  between  co-tenants  of  land  for  an  accounting.  Henson  v.  Moore 
et  al.  403. 

Specific  performance. 

26.  Must  be  based  on  contract,  and  not  on  expressions  of  an  intent 
to  give.  A  specific  performance  of  an  alleged  agreement  of  a  father  to 
convey  a  tract  of  land  to  his  son  on  the  performance  of  certain  condi- 
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tions,  will  not  be  decreed  when  the  evidence,  instead  of  showing  any 
contract  of  the  father  on  the  subject,  shows  only  the  expression  of  an 
intention  or  expectation  on  his  part  to  let  the  son  have  the  land  upon 
his  paying  off  a  mortgage  on  the  same,  given  by  the  father,  which  has 
not  been  done,  and  when  the  rents  and  profits  of  the  land  have  com- 
pensated the  son  for  all  his  outlays  in  respect  to  the  same.  Cassel  v. 
Cassel  et  al.  361. 

27.  The  alleged  contract  must  be  proven.  In  order  to  entitle  a  per- 
son to  the  specific  performance  of  an  alleged  contract  to  convey  land, 

.  the  contract  must  be  proven.     The  mere  expression  of  an  intention  to 
make  a  gift  of  the  land  will  not  suffice.     Galloway  v.  Garland  et  al.  275. 
Foreclosure  of  chattel  mortgage. 

28.  Jurisdiction.  A  court  of  equity  has  jurisdiction  of  a  bill  to  fore- 
close a  chattel  mortgage.     McCauley  et  al.  v.  Rogers  et  al.  578. 

Taxes  paid  under  mistake  as  to  ownership. 

29.  Reimbursement.  If  a  party  pays  taxes  on  land  which  belongs  to 
another,  under  the  mistaken  belief  of  ownership,  a  court  of  equity  will 
not  grant  him  any  relief  by  which  he  may  be  reimbursed  the  sum  paid. 
St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v.  Mathers,  257. 

Debtor  and  creditor— subsequent  purchasers. 

30.  Insufficient  service  of  original  process— judgment  for  more  than 
is  due — subsequent  bona  fide  purchasers — relief  in  favor  of  the  debtor. 
A  sued  B  upon  a  note  upon  which  payments  had  been  made,  and  B, 
when  served  with  process,  was  in  such  a  condition  of  mind  from  intoxi- 
cation as  nol  to  comprehend  the  nature  and  meaning  of  the  service. 
A  took  judgment  for  the  whole  amount  of  the  note,  allowing  no  credit 
for  the  payment,  sued  out  an  execution,  and  had  it  levied  on  a  lot  of  B, 
and  became  the  purchaser,  and  received  a  sheriff's  deed,  after  which  he 
sold  the  lot  to  C  and  D,  who.  paid  him  a  part  of  the  price,  and  gave  him 
their  notes,  secured  by  mortgage,  for  the  balance.     C  and  D  were  bona 

"fide  purchasers,  without  notice  of  the  equities  of  B.  B  knew  nothing  of 
the  judgment  until  after  the  sale  to  C  and  D.  B  filed  his  bill  to  have 
the*  sale  set  aside,  or  if  C  and  D  were  bona  fide  purchasers,  to  reach  the 
purchase  money  paid  and  to  be  paid:  '  Held,  that  the  proper  decree  was 
to  confirm  the  title  in  C  and  D,  and  require  A  to  surrender  to  B  the 
notes  and  mortgage  for  the  unpaid  purchase  money,  and  require  C  and 
D  to  pay  the  same  to  B,  and  to  require  A  to  pay  B  the  purchase  money 
he  had  received,  less  the  amount  then  due  of  principal  and  interest 
unpaid  upon  the  note  of  B,  and  interest  upon  that  balance  from  the  time 
of  its  receipt.  Murphy  v.  Loos,  514. 
Marshaling  assets. 

-31.  Upon  foreclosure  of  mortgages  given  to  secure  debts  in  differ- 
ent rights.  An  original  bill  was  brought  to  foreclose  a  mortgage  given 
by  a  member  of  a  firm  to  secure  partnership  indebtedness.     To  this  bill 
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certain  other  parties  filed  a  cross-bill  to  foreclose  a  deed  of  trust  given 
by  the  same  party  to  secure  his  individual  notes,  and  another  also  filed 
a  cross-bill  to  foreclose  a  mortgage  the  same  party  gave  him  after  the 
execution  and  recording  of  the  other  mortgages:  Held,  that  as  the  main 
object  of  the  suit  was  to  foreclose  three  distinct  mortgages,  it  was  not  a 
case  in  which  a  court  of  equity  was  called  upon  to  marshal  the  assets 
of  a  firm  and  an  individual  member  of  the  firm,  and  determine  the  man- 
ner in  which  the  assets  should  be  distributed.  Mclntire  v.  Yates  et  al. 
491. 
Who  bound  by  decree. 

32.  Parties  and  privies  in  estate.  A  decree  for  the  foreclosure  of  a 
chattel  mortgage,  where  the  court  has  jurisdiction  of  the  parties  and  of 
the  subject  matter,  and  ordering  sale  of  the  mortgaged  property,  from 
which  no  appeal  is  taken,  is  binding  and  conclusive  upon  the  mortgagor 
and  all  persons  claiming  title  through  or  under  him  after  the  filing  of 
the  bill  to  foreclose  the  mortgage.    McCauley  et  al.  v.  Rogers  et  al.  578. 

33.  As  to  one  not  a  party.  The  wife  of  a  mortgagor  who  is  not  made 
a  party  to  a  bill  to  foreclose  the  mortgage,  will  not  be  affected  in  any 
way  by  the  decree  rendered  in  the  case.  If  she  has  any  rights  in  the 
premises,  she  may  at  any  time  institute  proceedings  to  establish  them; 
and  if  she  executed  the  mortgage,  the  holder  thereof  may  foreclose  the 
same  against  such  title  when  she  does  assert  her  claim.  Mclntire  v. 
Yates  et  al.  491. 

Awarding  execution. 

34.  In  chancery.  Upon  bill  to  set  aside  certain  tax  deeds  as  a  cloud 
upon  complainant's  title,  where,  upon  .  granting  the  relief  sought,  it  is 
decreed  that  the  complainant  pay  to  the  defendant  a  certain  sum  in 
redemption  of  the  property  from  the  tax  sale,  the  decree  should  award 
execution  therefor,  and  it  is  error  if  the  decree  omits  to  do  so.  Gage  v. 
Schmidt  xt  al.  106. 

Mistake.  , 

35.  In  deed  by  married  woman — may  be  corrected  in  chancery — and 
of  the  proof  to  require  correction.     See  MISTAKE,  1,  2. 

Remedy  to  collect  rent  from  assignee  of  lease. 

36.  When  in  chancery.     See  LANDLORD  AND  TENANT,  14. 
Contract  made  in  foreign  country. 

37.  "Marriage  and  inheritance  contract" — its  effect  as  a  transfer 
of  the  title  to  property  in  this  State — remedy  in  equity  to  enforce  the 
contract.     See  MARRIAGE,  4. 

Stale  claims— in  equity.     See  LIMITATIONS,  12. 

CHATTEL  MORTGAGE. 
Foreclosure. 

Jurisdiction  in  chancery.     See  CHANCERY,  28. 
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CIRCUIT  COUETS. 
Contesting  wills — jurisdiction. 

Constitutionality  of  act  of  1872  giving  circuit  courts  jurisdiction  in 
such  cases.     Shaw  v.  Moderwell,  64.     See  WILLS,  6,  7,  8. 

CLERKS  OF  COURTS. 

Payment  to  a  clerk. 

1.  Not  a  satisfaction.  The  clerk  of  the  circuit  court  not  being  a 
collecting  officer  at  common  law  or  by  statute,  the  payment  of  a  judg- 
ment to  him  is  not  a  satisfaction  thereof,  and  he  will  have  no  authority 
on  such  payment  to  enter  a  satisfaction  upon  the  record,  and  if  he  does, 
it  is  void.     Seymour  et  al.  v.  Haines,  557. 

Entry  of  satisfaction  of  judgment. 

2.  By  the  clerk.  Where  a  sheriff  returns  an  execution  satisfied,  the 
writ  becomes  evidence  of  the  satisfaction  of  the  judgment,  upon  which 
the  clerk  may  act  and  make  an  entry  of  satisfaction,  and  so  is  a  receipt  in 
full  given  by  the  plaintiff  in  the  judgment,  or  by  his  attorney  of  record. 
On  entry  of  satisfaction  by  the  clerk,  either  on  the  sheriff's  return  of 
full  payment  or  on  the  filing  of  the  receipt  of  the  plaintiff  or  his  attor- 
ney, the  plaintiff  will  be  required  to  have  the  satisfaction  set  aside  by 
the  court,  on  proper  notice,  before  :he  can  sue  on  the  judgment.  Ibid. 
557. 

CLOUD  UPON  TITLE.     See  CHANCERY,  10  to  13. 

COLOR  OF  TITLE.     See  LIMITATIONS,  7,  8. 

COMMENCEMENT  OF  SUIT. 
What  so  considered. 

Under  a  clause  in  an  insurance  policy  limiting  the  time  for  bringing 
suit.     See  ACTIONS,  1,  2. 

CONFLICT  OF  LAWS. 
Marriage  of  foreign  born  persons. 

1.  When  entered  into  here— of  its  validity.     See  MARRIAGE,  1. 
Of  their  subsequent  return  to  the  foreign  country. 

2.  And  acquiring  domicile  there  after  a  valid  marriage  here — effect 
of  foreign  decree  annulling  the  marriage,  as  to  subsequent  rights  of 
the  parties  in  this  State.     Same  title,  2,  3. 

"Marriage  and  inheritance  contract." 

3.  When  made  in  a  foreign  country — of  its  effect  as  a  transfer  of 
the  title  to  property  in  this  State.     Same  title,  4. 

Citizens  or  subjects  in  a  foreign  country. 

4.  How  far  affected  by  laws  of  their  home  government.  See  IN- 
TERNATIONAL LAW,  1. 

44—104  III. 
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CONFLICT  OF  LAWS.     Continued. 
Change  of  domicile. 

5.  Effect  upon  status  of  individual.     Same  title,  2. 

FOREIGN  JUDGMENT. 

6.  How  far  conclusive  on  parties  in  this  State.  See  JUDG- 
MENTS, 1,  2. 

CONSIDEEATION. 
Sufficiency  of  consideration. 

1.  To  support  mortgage  of  wife's  property  to  secure  husband's  debt. 
The  husband's  indebtedness  is  a  sufficient  consideration  for  a  mortgage 
given  by  him  and  his  wife  on  her  separate  property  to  secure  his  debt. 
Edwards  v.  Schceneman,  278. 

Securities  given  in  the  name  of  a  third  person. 

2.  Of  the  indebtedness  to  be  secured,  as  a  consideration.  A  mem- 
ber of  a  firm  who  is  liable  to  creditors  of  the  firm,  may  secure  such 
indebtedness  by  giving  his  note,  secured  by  mortgage,  to  a  third  person, 
as  a  trustee  or  agent  of  such  creditors,  and  the  indebtedness  for  which  he 
is  liable  will  be  a  sufficient  consideration  to  uphold  the  transaction.  In 
such  case  it  is  wholly  immaterial  whether  he  owes  the  agent  to  whom 
the  note  and  mortgage  run,  and  parol  evidence  may  be  given  to  show 
the  indebtedness  and  who  are  the  parties  secured  by  the  transaction. 
Mclntire  v.  Yates  et  al.  491. 

Pre-existing  indebtedness. 

3.  As  a  consideration.  A  preexisting  indebtedness  is  a  good  and 
valid  consideration  for  a  note  and  mortgage  given  to  secure  the  same, 
even  as  against  creditors  of  the  party  giving  such  security.     Ibid.  491. 

CONSTITUTIONAL  LAW. 

KUDE  OF  CONSTRUCTION. 

1.  Unconstitutionality  must  be  clear.  A  court  will  not  declare  an 
act  of  the  legislature  unconstitutional,  unless  it  is  clear,  beyond  reason- 
able doubt,  it  has  transcended  its  constitutional  powers.  Home  Insur- 
ance Co.  v.  Swigert,  Auditor,  653. 

Uniformity  in  courts. 

2.  Constitutional  requirement — rules  of  court.  Section  29,  article 
6,  of  the  constitution,  requiring  all  laws  relating  to  courts  of  the  same 
grade  to  be  uniform,  etc.,  refers  alone  to  laws  passed  by  the  legislature, 
and. not  to  mere  rules  of  court  regulating  practice.  Hinckley  v.  Dean, 
630. 

Expectancy— descents— dower— curtesy. 

3.  Change  of  the  law  in  relation  thereto.  It  is  competent  for  the 
legislature  to  change  the  law  in  regard  to  descent,  dower  and  cui'tesy,  or 
abolish  expectant  rights  under  such  laws,  at  any  time  before  they  become 
vested  estates  by  the  death  of  the  person  from  whom  they  are  derived, 
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CONSTITUTIONAL  LAW. 
Expectancy — descents — dower — curtesy.     Continued. 

when  the  land  or  property  of  the  deceased  will  pass  according  to  the 
laws  then  in  force.  Any  change,  however,  in  the  law  after  that  will  have 
no  bearing  on  the  parties'  rights.  Henson  v.  Moore  et  al.  403.  See 
DESCENTS. 

A  STATUTE  TO  DEPEND  UPON  A  CONTINGENCY. 

4.  As  to  its  ultimate  operation  or  taking  effect.  See  STAT- 
UTES, 6,  7. 

Repeal  of  statutes  by  implication. 

5.  Application  of  sec.  13,  art.  4,  of  the  constitution.  See  STAT- 
UTES, 9. 

Impairing  obligation  of  contracts. 

6.  Of  the  act  of  March  17,  1874,  and  that  of  May  29,  1877,  amenda- 
tory 'of  the  former,  limiting  the  time  within  which  the  remedy  for  en- 
forcing the  issue  of  railroad  aid  bonds,  previously  voted,  should  be 
pursued — as  to  their  constitutionality .  The  People  ex  rel.  v.  Town  of 
Granville  et  al.  285.     See  MUNICIPAL  BONDS,  4. 

Industrial  schools — sectarian. 

7.  The  act  of  May  28,  1879, — "An  act  to  aid  industrial  schools  for 
girls" — not  within  sec.  3,  art.  8,  of  the  constitution  prohibiting  the 
granting  of  aid  by  the  State  for  church  or  sectarian  purposes.  See 
INDUSTRIAL  SCHOOL,  1,  2,  3. 

Personal  liberty. 

8.  Nor  does  that  act  infringe  the  constitutional  guaranty  of  per- 
sonal liberty.     Same  title,  4. 

Contesting  wills— in  the  circuit  court. 

9.  Constitutionality  of  the  act  of  1872  giving  the  circuit  courts  ju- 
risdiction in  such  cases.     Shaw  v.  Moderwell,  64.     See  WILLS,  6,  7. 

Municipal  indebtedness. 

10.  Constitutional  limitation — as  to  authority  conferred  prior  to  the 
adoption  of  the  constitution.    See  MUNICIPAL  INDEBTEDNESS,  1. 

Unjust  discrimination  in  railroad  charges. 

11.  Constitutionality  of  the  act  on  that  subject,  as  affecting  inter- 
State  commerce — under  the  construction  that  the  act  has  relation  to 
the  transportation  of  freight  from  a  point  within  the  Slate  to  a  point 
without  the  State.     See  RAILROADS,  5,  6. 

Taxing  foreign  insurance  companies. 

12.  Doing  business  in  this  State— rate  of  taxation  dependent  on 
the  action  of  the  foreign  State  in  regard  to  our  companies  doing 
business  there — of  the  constitutional  rule  of  uniformity  as  to  classes. 
Home  Insurance  Co.  v.  Swigert,  Auditor,  653.     See  TAXATION,  13. 

Sale  of  land  for  taxes— redemption. 

13.  Constitution  construed.     See  TAXATION,  16,  17,  18. 
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CONTKACTS. 

CONSTRUCTION  OF  CONTRACTS. 

1.  With  reference  to  construction  of  parties.  It  is  allowable  always 
to  look  to  the  interpretation  the  contracting  parties  place  on  their 
agreement,  either  contemporaneously  or  in  its  performance,  for  aid  in 
ascertaining  its  meaning.  No  extrinsic  evidence  can  be  more  valuable. 
Vermont  Street  M.  E.  Church  of  Quincy  v.  Brose,  206. 

Building  contract. 

2.  Construed — as  to  which  party  is  to  furnish  material.  The  first 
part  of  an  agreement  for  the  building  and  completion  of  a  church  edifice, 
provided  that  the  contractor  was  to  complete  the  same  by  a  day  named, 
"weather  permitting,  and  stone  for  front  and  footing  being  furnished. " 
This  clause  standing  alone,  it  was  considered,  would  obligate  the  other 
party  to  furnish  the  stone  for  the  front  and  footing,  and  when,  following 
this,  the  church  authorities  covenanted  to  pay  the  contractor  a  certain 
sum  of  money  in  consideration  that  he  would  "furnish"  all  materials, 
and  fully  and  faithfully  execute  the  work,  etc.,  this  was  held  to  bind  the 
contractor  to  furnish  "all  the  materials"  necessary  to  complete  the  work 
which  the  other  party  had  not  previously  contracted  to  furnish,  namely, 
the  "stone  for  front  and  footing."     Ibid.  206. 

3.  Delay  in  work  caused  from  owner  not  furnishing  materials. 
"Where  the  delay  of  a  contractor  in  completing  the  work  on  a  building  is 
attributable  to  the  neglect  of  the  owner  of  the  same  to  furnish  stone,  as 
was  his  duty  under  the  contract,  and  the  time  for  such  completion  had 
been  extended  by  mutual  agreement,  the  owner  will  have  no  just  cause 
of  complaint  on  that  score.     Ibid.  206. 

4.  Who  shall  determine  as  to  the  quality  of  the  icork.  Where  a 
building  contract,  provides  that  the  work  shall  be  done  in  a  skillful  and 
workmanlike  manner,  to  the  "full  and  complete  satisfaction  of  A,  archi- 
tect,, (who  drew  the  plans  and  specifications,)  or  his  assistant  superin- 
tendent, B,"  if  the  work  is  done  to  the  satisfaction  of  either  party  named 
it  would  seem  to  be  in  compliance  with  the  contract.  Such  a  clause  does 
not  require  the  work  to  be  done  to  the  satisfaction  of  both.  If  either 
approves  the  work,  it  will  be  sufficient.     Ibid.  206. 

5.  So,  where,  in  such  a  case,  the  architect  did  not  superintend  the 
work  as  it  progressed,  but  both  by  the  terms  of  the  contract  and  the 
appointment  of  the  principal  architect  the  assistant  or  local  superintend- 
ent had  the  supervision  of  the  work  as  it  progressed,  without  objection 
of  either  party,  the  architect  can  not,  after  the  work  has  been  done,  be 
permitted  to  say  it  was  not  done  to  his  satisfaction,  and  reject  all  that 
had  been  done  in  the  erection  of  the  building,  and  which  had  been 
approved  by  the  local  superintendent,  and  thus  defeat  a  recovery  of  the 
price  agreed  to  be  paid.     Ibid.  206. 

6.  Defect  in  work  occasioned  by  the  owner — contractor  not  answer- 
able.    Where  a  party  having  a  building  erected  for  him,  under  the  con- 
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CONTRACTS.     Building  contract.     Continued. 

tract,  furnishes  the  contractor  face  stone  to  be  used,  which  is  of  such 
character  as  to  render  it  impracticable  to  lay  the  same  in  its  "natural 
bed, "  and  the  superintendent  for  that  reason  directs  the  same  to  be  laid 
otherwise,  with  the  approbation  of  the  owner,  which  is  so  done,  and 
by  so  doing  the  best  wall  is  made  that  could  be  made  with  such  material, 
the  contractor  will  not  be  at  fault,  and  if  any  defects  exist  in  the  wall 
on  account  of  the  manner  in  which  the  stone  is  laid,  it  must  be  attributed 
to  the  fault  of  the  owner  in  neglecting  to  furnish  suitable  stone  for 
that  purpose.     Vermont  Street  M.  E.  Church  of  Qumcy  v.  Brose,  206. 

7.  Waiver  of  condition  requiring  estimates  and  certificates  of  work 
before  payment.  Where  a  building  contract  requires  the  architect  or 
superintendent,  as  a  condition  precedent  to  any  payments,  to  make  esti- 
mates of  the  work  done,  materials,  etc.,  as  the  work  progresses,  and 
give  certificates  on  the  same,  reserving  ten  per  cent  until  the  whole  shall 
be  completed  and  accepted,  when  the  whole  shall  be  paid,  and  no  such 
estimates  are  ever  made  or  certificates  given,  and  installments  of  the 
contract  price  are  paid  as  the  work  proceeds,  without  any  certificates, 
this  will  amount  to  a  waiver  of  such  condition  precedent  to  the  pay- 
ments.    Ibid.  206. 

8.  When  workmen  may  recover  without  certificate  required.  Where 
work  is  done  and  materials  furnished  in  the  erection  of  a  building 
under  the  supervision  of  a  superintendent,  who  is  to  be  satisfied  with 
the  same,  and  give  certificates  to  the  contractor  on  which  to  receive 
his  installments  of  the  contract  price,  which  he  fails  to  do,  and  extra 
work  is  done  under  his  direction,  and  payments  are  made  from  time  to 
time  on  the  work  until  it  is  completed  and  possession  taken,  and  such 
superintendent,  when  called  on  for  his  certificate,  neither  gives  nor 
refuses  to  give  it,  but  tells  the  contractor  to  wait  until  the  building, 
which  is  a  church,  is  dedicated,  when  he  shall  be  paid,  it  will  be  pre- 
sumed that  the  wrork  has  been  done  to  his  satisfaction,  and  a  recovery  of 
the  balance  due  may  be  had,  including  the  percentage  kept  back,  and 
the  extra  work,  as  well  as  for  the  balance  due  him  on  the  contract. 
Ibid.  206. 

9.  As  to  duty  of  contractor  to  rebuild  a  portion  of  the  building 
after  completion.  Where,  affer  the  completion  of  a  church  building 
to  the  satisfaction  of  the  superintendent  appointed  to  supervise  and 
direct  the  work,  the  architect  examined  the  same,  and  condemned  the 
stone  work,  and  required  a  large  portion  of  the  front  wall  to  be  taken 
down  and  rebuilt  "with  good,  large  stones,  none  less  than  twelve  inches 
in  the  wall,"  and  the  congregation  had  taken  possession  of  the  building, 
it  was  held,  not  to  be  the  duty  of  the  contractor  to  comply  with  this 
requirement,  even  if  the  architect  had  a  right  to  pass  upon  the  work, 
until  the  church  authorities  should  offer  to  surrender  possession  of  the 
building  and  furnish  suitable  stone  with  which  the  work  could  be  done, 
the  contract  requiring  the  stone  to  be  furnished  by  them.     Ibid.  206. 
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CONTRACTS.     Continued. 

Paving  contract — construed. 

10.  Who  are  "representatives  of  property."  A  person  entered  into 
a  private  contract  with  the  owners  of  a  portion  of  the  property  fronting 
on  a  street  in  a  city,  to  curb,  grade  and  pave  the  street  fronting  their 
property,  and  the  city  council  afterwards  made  a  contract  with  the  same 
person,  evidenced  by  an  order  of  record,  for  the  curbing,  grading  and 
paving  of  the  street  in  front  of  the  other  property  on  the  street  not  em- 
braced in  the  private  contract,  in  which  second  contract  it  was  recited, 
that  "whereas,  the  owners  and  representatives  of  three-fourths  of  the 
property  fronting  on"  the  street  had  made  a  private  contract  for  curb- 
ing, etc.,  the  street,  with  such  contractor,  and  in  which  a  contract  was 
ordered  to  be  made  with  the  same  person  to  make  a  similar  improvement 
of  the  street  in  front  "of  the  property  not  represented  in  said  private 
contract,"  at  the  same  price.  It  was  held,  that  the  words  "representatives 
of  property,"  in  the  contract  with  the  city,  meant  only  those  who  had 
legal  authority  to  represent  the  property  and  bind  the  owners  by  their 
undertaking,  and  not  those  who  might  have  assumed  to  represent  such 
property,  and  that  the  contract  with  the  city  embraced  the  improvement 
of  the  street  in  front  of  all  the  property,  except  such  as  the  owners,  or 
those  having  authority  to  bind  the  owners,  had  contracted  to  have  done, 
so  that  the  two  contracts  should  embrace  the  entire  work  on  the  street. 
In  such  case  the  city  had  the  right  to  levy  a  special  assessment  upon 
any  property  fronting  on  the  street  improved,  for  the  cost  thereof,  where 
the  owners  thereof  had  not  bound  themselves  to  pay  the  contractor  by 
themselves,  or  through  their  authorized  agents.  City  of  Chicago  v. 
Sherwood  et  al.  519. 

Illegal  contract. 

_  11.  What  so  regarded.  In  determining  whether  a  contract  is  illegal, 
the  entire  contract  on  both  sides  will  be  considered,  and  if  the  consid- 
eration is  illegal,  no  part  of  it  will  be  enforced.  One  part  can  not  be 
disregarded  and  the  other  enforced.  St.  Louis,  Jacksonville  and  Chi- 
cago Railroad  Co.  v.  Mathers,  257. 

Rescission  of  contracts. 

12.  For  undue  influence — duress — as  between  husband  and  wife. 
A  wife  was  induced  to  execute  and  accept  deeds  and  other  contracts, 
whereby  the  husband  leased  her  a  house  and  lot  worth  $400  for  her  life, 
and  obligated  himself  to  pay  her  $300  a  year  and  deliver  her  five  cords 
of  wood  a  year,  and  she  released  her  dower  in  his  lands  and  estate,  her 
right  in  the  homestead,  and  all  other  rights  growing  out  of  her  relation 
to  him  as  his  wife,  and  she  executed  and  accepted  the  same  under  such 
circumstances  as  to  show  her  acts  were  affected  by  the  undue  influence 
of  her  husband,  amounting  to  a  moral  duress,  considering  her  mental 
condition  from  sickness  and  unkind  treatment.  It  was  held,  a  court  of 
equity  would  be  fully  warranted  in  setting  aside  such  contract,  and  other 
papers  relating  thereto.      Willetts  v.  Willetts,  122. 
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CONTKACTS.     Continued. 
Of  the  parties  to  a  contract. 

13.  Of  a  note  and  mortgage  given  by  a  debtor  to  a  third  person  for 
the  benefit  of  creditors— the  validity.     See  CONSIDERATION,  2. 

Parol  contract. 

14.  Sale  of  unexpired  term  of  years  in  land  by  parol — whether 
good.     See  LANDLORD  AND  TENANT,  6. 

Contract  made  in  a  foreign  country. 

15.  As,  a  "marriage  and  inheritance  contract" — of  its  effect  as  a 
transfer  of  the  title  to  property  in  this  State.     See  MAKKIAGE,  4. 

CONVEYANCES. 

Construction  of  a  deed. 

1.  The  circumstances  looked  to.  The  ordinary  rule  that  the  rights 
of  the  parties  to  a  deed  must  be  ascertained  from  the  words  of  the  instru- 
ment, is  subject  to  the  modification  that  surrounding  circumstances  may 
be  taken  into  consideration  in  order  to  ascertain  the  intention  of  the 
parties.  Courts  must  give  a  common-sense  construction  to  grants,  and 
will  consider  the  state  of  things  and  the  considerations  in  view  of  the 
parties  at  the  time  the  grant  is  made,  which  move  them  to  its  execution 
and  acceptance.  Louisville  and  Nashville  Railroad  Co.  et  al.  v.  Koelle 
et  al:  455. 

Plat  referred  to  in  deed. 

2.  Becomes  a  part  of  description.  Where  a  grant  of  a  right  of  way 
from  a  railroad  track  to  certain  coal  mines  refers  to  it  as  having  been 
located  by  an  engineer,  the  location  thus  referred  to  becomes  a  part  of 
the  deed, — a  descriptive  part  of  the  subject  of  the  conveyance, — the  same 
as  if  the  plat  thereof  had  been  set  out  in  full  in  the  deed.     Ibid.  455. 

Memorandum  at  bottom  of  deed. 

3.  Correcting  mistake  thereby.  To  a  deed  purporting  to  have  been 
executed  on  June  12,  1837,  was  appended  a  memorandum,  to  the  left 
of  and  below  the  signatures  of  the  grantees:  "Interlined,  altered  and 
scratched  out  before  signed,  Belleville,  June  the  twelfth,  eighteen  hun- 
dred and  thirty-eight. "  It  was  not  stated  by  whom  this  was  made,  nor 
was  it  shown,  except  bjr  the  mere  inference  to  be  drawn  from  the  date,' 
that  it  was  made  when  the  deed  was  signed:  Held,  that  such  entry  alone 
was  not  sufficient  to  show  there  was  a  mistake  in  the  date  of  the  deed. 
Smiley  v.  Fries,  416. 

Interchange  of  conveyances. 

4.  Of  the  condition  of  the  title  thereafter.    See  TITLE  TO  LAND,  1. 
Description  of  land  in  a  deed. 

5.  Sufficiency.     See  DESCKIPTION,  1,  2,  3. 
Delivery  of  a  deed. 

6.  Presumption  as  to  time.     See  DELIVERY,  1. 
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CONVEYANCES.     Continued. 

Ceetificate  of  acknowledgment. 

7.     Of  its  sufficiency.     See  ACKNOWLEDGMENT  OF  DEEDS,  1. 

CORPORATIONS. 

POWEE  TO  BOEROW  MONEY  AND  GIVE  MOKTGAGE. 

1.  Under  the  stahcte  authorizing  a  railroad  company  to  borroic 
money  for  certain  purposes,  to  dispose  of  its  bonds  for  the  sum  so  bor- 
rowed, and  to  mortgage  its  property  and  franchises  to  secure  the  same, 
upon  the  concurrence  of  the  holders  of  two-thirds  in  amount  of  the 
stock  of  such  corporation,  to  be  expressed  at  a  meeting  of  stockholders 
to  be  called  by  the  directors,  who  are  to  give  notice,  etc.,  a  resolution  of 
the  directors  at  a  directors'  meeting,  authorizing  and  directing  the  execu- 
tion of  a  mortgage  for  a  loan,  it  being  shown  that  they  were  the  only 
stockholders  except  one,  and  that  all  the  stockholders  assented  to  the 
making  of  the  mortgage,  while  not  a  literal  compliance  with  the  law  is  a 
substantial  compliance  with  its  spirit,  and  the  mortgage  will  be  held  good. 
Thomas  v.  Citizens'  Horse  Railway  Co.  462. 

2.  The  statute  requires  the  concurrence  of  the  holders  of  two-thirds 
in  amount  of  the  stock  of  the  corporation  to  the  proposition  to  borrow 
money  and  mortgage  the  corporate  property.  In  such  case,  whether  the 
stockholders  received  such  a  notice  of  the  meeting  as  the  statute  .requires, 
is  a  matter  of  no  importance,  if  they  met  and  acted  upon  the  question. 
Their  action  is  as  binding  as  if  they  had  the  proper  notice.     Ibid.  462. 

Stockholdebs'  meeting. 

3.  When  a  directors'  meeting  is  a  stockholders'  meeting.  Under  a 
statute  requiring  the  concurrence  of  the  holders  of  two -thirds  of  the 

_  stock  of  a  corporation  to  mortgaging  the  corporate  property  for  a  loan  of 
money,  to  be  expressed  at  a  meeting  of  the  stockholders  called  by  the 
directors  for  that  purpose,  a  meeting  of  the  directors,  who  are  the  only 
stockholders  except  one,  at  which  all  assent  to  the  proposition,  is  in  effect 
a  meeting  of  the  stockholders,  and  the  act  of  the  directors  that  of  the 
stockholders.  The  requirement  of  the  concurrence  of  the  holders  of 
two-thirds  of  the  stock,  is  intended  for  the  protection  of  the  stockholder, 
and  is  a  matter  in  which  the  public  have  no  interest.     Ibid.  462. 

Denying  liability— estoppel. 

4.  After  receiving  benefits  of  its  contract.  Where  power  is  con- 
ferred upon  a  corporation  to  borrow  money,  and  secure  the  same  by 
mortgage  on  its  property,  such  corporation,  after  having  received  the 
loan  on  the  security  of  its  mortgage,  will  not  be  allowed  to  avoid  liability 
by  questioning  its  power  to  make  the  mortgage,  or  showing  a  defective 
execution  of  the  power  conferred  upon  it.     Ibid.  462. 

Cobpobation  pubchasing  its  own  stock. 

5.  Rights  of  creditors.  Private  corporations  .may  purchase  their 
own  stock  in  exchange  for  money  or  other  property,  and  hold,  re-issue 
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CORPORATIONS. 
Corporation  purchasing  its  own  stock.     Continued. 

or  retire  the  same,  if  it  is  done  in  entire  good  faith,  and  the  exchange  is 
of  equal  value,  and  is  free  from  all  fraud,  actual  or  constructive,  and  if 
the  corporation  is  not  insolvent  or  in  process  of  dissolution,  and  the 
rights  of  creditors  are  not  affected  thereby.  Clapp  et  al.  Exrs.  v.  Peter- 
son, 26. 

6.  The  purchase  of  its  own  stock  by  a  corporation  by  the  exchange 
of  its  property  of  equal  value,  though  made  in  good  faith,  without  any 
element  of  fraud  about  it,  there  not  being  anything  in  the  apparent  con- 
dition of  the  company  to  interfere  with  the  making  of  the  exchange,  will 
not  be  allowed  where  it  injuriously  affects  a  creditor  of  the  company, 
even  though  the  fact  of  indebtedness  was  not  at  the  time  established  or 
known  to  the  stockholder.     Ibid.  26. 

Creditors'  lien  on  capital  stock. 

7.  The  capital  stock  of  an  incorporated  company 'is  a  fund  set  apart 
for  the  payment  of  its  debts,  and  its  creditors  have  a  lien-  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to 
their  claims,  except  as  against  holders  who  have  taken  it  bona  fide  for  a 
valuable  consideration  and  without  notice.     Ibid.  26. 

Stockholders — liability. 

8.  Notice — trust  character  of  capital  stock.  The  shareholders  of  a 
corporation  are  conclusively  charged  with  notice  of  the  trust  character 
which  attaches  to  the  capital  stock.  As  to  it,  they  can  not  occupy  the 
status  of  innocent  purchasers,  but  they  are  to  all  intents  and  purposes 
privies  to  the  trust.  When,  therefore,  they  have  in  their  hands  any  of 
this  trust  fund,  they  hold  it  cum  onere,  subject  to  all  the  equities  which 
attach  to  it.     Ibid.  26. 

9.  Taking  property  by  stockholder  in  exchange  for  his  stock,  as 
against  creditors.  Where  a  stockholder  of  a  corporation  surrendered 
$55,500  of  his  stock  in  the  company,  and  received  real  estate  of  equal 
value  therefor,  and  the  stock  was  canceled,  and  it  appeared  that  prior  to 
that  the  company  had  purchased  property  of  a  third  person,  in  which 
fraud  was  afterwards  discovered  and  established,  and  a  decree  rendered 
against  the  company  for  over  $5000,  and  that  an  execution  issued  after- 
such  decree  was  made  was  returned  nulla  bona,  it  was  held,  that  the 
exchange  of  the  stock  for  the  real  estate,  and  the  cancellation  of  the 
stock,  was  a  withdrawal  by  the  stockholder  of  his  share  of  the  capital 
stock,  leaving  the  creditor's  debt  unpaid;  that  the  transaction  was  to  the 
injury  of  the  creditor;  that  the  property  so  taken  by  the  stockholder 
stood  charged  with  a  trust  for  the  payment  of  the  decree,  and  that  the 
stockholder  could  not  be  held  an  innocent  purchaser,  and  that  the  prop- 
erty in  his  hands  was  in  equity  liable  for  the  payment  of  such  decree. 
It  may  be  different  where  the  corporation  exchanges  property  for  other 
property  of  equal  value,  or  sells  for  money,  for  then  it  receives  an  equiv- 
alent which  is  liable  for  its  debts.     Ibid.  26. 
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10.  Creditor  pursuing  property  taken  by  stockholder  is  not  bound 
to  have  equities  between  stockholders  adjusted.  On  bill  filed  by  a, 
creditor  of  an  insolvent  corporation,  after  the  return  of  an  execution 
unsatisfied,  to  subject  property  taken  by  a  former  stockholder  of  the 
company  in  exchange  for  his  stock,  which  property,  before  its  exchange, 
was  a  trust  fund  for  creditors  of  the  corporation,  the  court,  by  its  decree, 
found  the  property  of  the  company  so  withdrawn  and  in  the  hands  of  the 
stockholder  liable  for  the  whole  debt,  instead  of  charging  such  property 
with  the  stockholder's  pro  rata  share  thereof:  Held,  that  the  decree 
was  proper,  and  that  the  creditor  in  such  a  case  was  not  bound  to  see  to 
the  adjusting  of  the  equities  between  the  stockholders.  Clapp  et  al. 
Exrs.  v.  Peterson,  26. 

11.  Decree  against  corporation  is  evidence  against  a  former  stock- 
holder taking  property  charged  with  trust.  A  decree  obtained  against 
a  private  corporation  on  a  bill  in  chancery  filed  after  a  stockholder  had 
ceased  to  be  a  member  of  the  company,  by  taking  property  of  the  com- 
pany for  his  stock,  is  evidence  of  the  indebtedness  of  the  corporation  on 
a  bill  by  the  creditor  against  such  stockholder  to  subject  the  property 
taken  by  him  to  the  payment  of  such  decree.     Ibid.  26. 

Stockholders— subscription. 

12.  Subscription  not  defeated  as  to  third  persons  by  any  conditions 
not  in  written  contract.  The  legal  effect  of  subscriptions  to  the  capital 
stock  of  a  private  joint  stock  company,  which  are  absolute  and  uncondi- 
tional on  their  face,  can  not  be  qualified  or  limited  by  any  general  under- 
standing among  the  subscribers  that  the  same  should  be  abandoned  and 
not  collected  unless  a  given  amount  was  subscribed,  as  against  creditors 
of  the  company,  for  debts  incurred  after  a  permanent  organization  of 

-  the  corporation  by  the  election  of  directors,  and  engaging  in  the  enter- 
prise contemplated  by  the  charter  and  organization.  Hickling  et  al.  v. 
Wilson  et  al.  54. 

13.  When  stockholders  are  estopped  to  deny  validity  of  their  sub- 
scriptions. Where  subscribers  to  the  stock  of  a  private  corporation 
meet,  and  elect  a  board  of  directors,  and  thereby  effect  a  permanent 
organization,  and  engage  in  the  corporate  enterprise  for  several  years,  by 
which  debts  are  incurred,  voting  and  acting  as  bona  fide  subscribers, 
they  will  not  be  allowed  to  dispute  the  binding  'effect  of  their  subscrip- 
tions, or  the  legality  of  the  organisation  of  the  corporation  as  against 
third  persons  who  give  credit  to  the  company  on  the  faith  of  its  being 
legally  organized,  but  will  be  required  to  pay  their  subscriptions  as  to 
creditors  who  are  entitled  in  equity  to  be  subrogated  to  the  rights  of  the 
company.     Ibid.  54. 

14.  Of  a  creditor's  bill  to  reach  proceeds  of  donation  to  corporation 
in  the  hands  of  subscribers— and  of  the  decree  against  stockholders  of 
insolvent  corporation  as  to  unpaid  subscriptions.  See  CHANCERY, 
15,  16. 
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Limitation  of  poweks  by  subsequent  legislation. 

15.  As  to  capacity  to  acquire  and  hold  real  estate.  Where  a  gen- 
eral law  for  the  incorporation  of  corporate  bodies  contains  no  limitations 
as  to  the  capacity  to  acquire  and  hold  lands,  but  declares  that  such  act 
shall  be  subject  to  any  limitation  or  modification  that  may  thereafter  be 
enacted  by  general  law  as  to  the  amount  of  real  estate  to  be  held  by  such 
corporations,  a  subsequent  general  law  limiting  their  capacity  to  acquire 
lands  to  ten  acres  will  bind  them,  and  any  conveyance  'to  them  of  land 
afterwards,  when  they  have  already  acquired  ten  acres  or  more  of  land, 
will  be  null  and  void.  St.  Peters'  Roman  Catholic  Congregation  v. 
Germain,  440. 

Religious  societies. 

16.  Limitation  upon  their  right  to  acquire  lands.  The  limitation 
in  the  Revised  Statutes  of  1845,  and  in  the  act  of  1872  on  the  same  sub- 
ject, as  to  the  capacity  of  religious  societies  or  corporations  to  acquire 
and  hold  real  estate,  applies  to  such  societies  formed  under  the  act  of 
186'J,  though  that  act  contains  no  words  of  limitation,  and  hence  when 
a  religious  society  organized  under  the  net  of  1869  has  acquired  ten  acres 
of  land,  all  contracts  and  conveyances  to  it  of  any  other  real  estate  are 
void,  as  falling  within  the  statutory  limitation  upon  its  capacity.  Ibid. 
440. 

17.  It  is  a  well  settled  rule  that  when  a  corporation  is  forbidden  to 
take  or  receive  lands,  such  prohibition  goes  to  its  capacity  to  acquire, 
and  a  deed  made  to  it  under  such  circumstances  passes  no  title,  and 
the  conveyance  will  be  absolutely  void;  and  the  same  rule  applies  when 
such  corporation  has  once  exhausted  its  capacity  in  acquiring  land  to  the 
limit  that  is  given.     Ibid.  440. 

COUNTIES. 
Power  to  buy  land  fob  taxes. 

1.  The  act  of  1879,  which  authorizes  suit  to  be  brought  for  delin- 
quent taxes  in  the  name  of  the  People,  or  in  the  name  of  the  proper 
county,  is  broad  enough  to  authorize  such  county  to  purchase  under  the 
judgment.     Douthett  v.  Kettle;  356. 

Industrial  schools  fob  gibls. 

2.  Liability  of  county  for  expenses  of  dependent  infant  female  com- 
mitted to  such  school.     See  INDUSTRIAL  SCHOOLS,  6. 

COUNTY  CLERK— CLERK  OF  THE  COUNTY  COURT. 
Liability  on  theib  bespective  bonds. 

To  individuals  and  to  the  county.     See  OFFICIAL  BONDS,  1,  2. 
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COUNTY  COUKT. 

Of  its  equitable  jurisdiction. 

1.  The  county  court,  in  the  settlement  of  estates,  has  equitable  juris- 
diction—not full  jurisdiction,  but  such  as  is  adapted  to  its  organization 
and  modes  of  proceeding.  That  court,  or  the  circuit  court  on  appeal, 
may  apply  equitable  relief  in  the  settlement  of  the  accounts  of  executors 
and  administrators,  and  hold  them  liable  for  loss  upon  equitable  princi- 
ples and  rules.      Wadsworth  v.  Connell  et  al.  369. 

Of  its  probate  jurisdiction. 

2.  Not  exclusive,     See  JUEISDICTION,  2. 

COUNTY  OFFICEKS. 

Errors  and  mistakes. 

In  reports  of  moneys  received,  etc.,  may  be  corrected.  See  OFFICE 
AND  OFFICERS,  1,  2. 

COURTS. 
Superior  Court  of  Cook  county. 

1.  Powers  of  judges  holding  branch  courts.  The  law  has  em- 
powered each  of  the  judges  of  the  Superior  Court  of  Cook  county  to 
hold  a  branch  court,  and  this  power. to  act  as  a  court  implies  authority  to 
exercise  the  full  powers  and  functions  of  a  court,  among  which  is  the 
power  to  make  and  enforce  rules  of  practice  not  repugnant  to  the  statute. 
All  of  such  judges  being  authorized  to  hold  separate  courts,  each,  when 
so  acting,  may  exercise  all  the  judicial  powers  of  the  court.  Hinckley 
v.  Dean,  630. 

2.  All  the  judges  of  the  court  not  required  to  act  jointly  in  making. 
A  rule  of  court  adopted  in  a  branch  court  of  the  Superior  Court  of  Cook 
county,  applicable  only  in  such  branch,  is  not  invalid  or  void  because 
not  adopted  by  all  the  judges  of  such  court,  and  made  uniform  in  each 
branch  of  such  court.     Ibid.  630. 

3.  Each  judge  holding  branch  court  bound  by  its  rules.  Where  a 
rule  of  court  is  adopted  in  any  branch  court  of  the  Superior  Court,  appli- 
cable only  in  such  branch  court,  any  of  the  judges  holding  that  branch 
will  be  governed  by  such  rule.     Ibid.  630. 

Circuit  courts.     See  CIRCUIT  COURTS. 

County  courts.     See  COUNTY  COURTS. 

COVENANTS. 

Whether  they  run  with  the  land. 

1.  Or  are  personal  to  the  grantee — concerning  a  water  power  con- 
nected with  mill  property.  A  party  owning  a  dam  and  other  property 
conveyed  a  mill  and  the  land  on  which  it  was  situated,  together  with  a 
water  power  equal  to  2500  inches  of  water  under  a  six  feet  head,  cove- 
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COVENANTS.     Whether  they  rtjn  with  the  land.     Continued. 

nanting  to  complete  the  clam,  and  forever  to  keep  up  and  maintain  at 
least  a  six  feet  dam,  and  all  necessary  piers,  races,  bulkheads  and  gates, 
so  as  to  enable  the  grantee,  his  heirs  and  assigns,  to  fully  use  and  enjoy 
the  water  granted,  at  all  times,  unless  prevented  by  some  unforeseen 
accident  or  casualty  to  the  works  of  the  grantor  or  his  grantees,  and 
that  in  case  of  damage  being  done  to  the  works  of  the  grantor  by  force 
of  the  water,  or  ice,  or  other  cause,  he  would  repair  the  same  without 
unreasonable  delay,  and  in  case  of  neglect  to  do  so  for  a  period  of  thirty 
days,  the  grantee  of  the  mill  property,  his  heirs  or  assigns,  might  make 
the  necessary  repairs  after  ten  days'  written  notice,  so  as  to  enable  him 
to  enjoy  the  water  power  granted,  or  to  prevent  further  damage  from 
being  done  to  the  property  of  the  grantee,  and  that  the  grantor  should  be 
liable  in  a  suit  for  the  amount  so  expended  by  the  grantee,  less  his  pro- 
portion of  the  expense,  which  was  one-tenth  part  thereof:  Held,  that  the 
covenant  was  one  that  run  with  the  estate  granted,  and  passed  a  right  of 
action  to  any  subsequent  owner  of  the  mill  deriving  title  through  the 
original  grantee.     Fitch  v.  Johnson,  111. 

2.  The  conveyance  of  the  mill  and  water  power  by  a  deed  giving  the 
right  of  entry  upon  the  adjacent  property  under  certain  contingencies, 
for  the  purposes  of  repair,  and  the  covenants  therein  on  the  part  of  the 
grantor  to  keep  the  dam,  etc.,  in  repair,  conferred  upon  the  grantee  of 
the  mill  property  and  his  assigns  an  easement  in  the  adjacent  premises, 
including  the  dam  and  hydraulic  works,  which  thereby  became  appur- 
tenant to  the  mill  property,  and  passed  with  that  property  on  its  subse- 
quent conveyance  by  the  grantee.     Ibid.  111. 

Covenantor's  assigns. 

3.  WJiether  bound.  Where  the  owner  of  premises  conveys  a  part  of 
them,  covenanting  that  the  purchaser,  his  heirs  and  assigns,  shall  enjoy 
certain  rights  in  and  with  respect  to  the  premises  retained  by  him,  and 
also  covenants  in  the  conveyance  to  do  and  perform,  from  time  to  time, 
certain  acts  on  the  premises  retained  which  are  essential  to  the  use  and 
enjoyment  of  the  purchased  premises,  such  covenant,  although  regarded 
as  a  burden,  will  be  deemed  to  run  with  the  servient  estate,  and  to 
subject  the  assignee  thereof  to,  its  performance,  and  this  burden  is  co- 
extensive  with  the  estate  granted  to  which  it  is  made  appurtenant.  Ibid. 
111. 

May  run  with  incorporeal,  hereditaments. 

4.  By  the  decided  weight  of  authority  covenants  may  run  with  incor- 
poreal as  well  as  corporeal  hereditaments,  and  will  when  such  intention 
appears.     Ibid.  111. 

5.  Where  the  owner  of  mill  property,  and  of  a  dam  and  hydraulic 
works  on  adjacent  premises,  conveys  the  mill  and  the  ground  on  which 
it  is  situate,  and  grants  certain  water  power  with  it  from  the  head  of  water 
produced  by  his  dam,  and  covenants  to  keep  his  dam  and  other  works 
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COVENANTS. 
May  run  with  incorporeal  hereditaments.     Continued. 

in  repair,  so  as  to  give  the  full  enjoyment  of  the  water  power  granted, 
and  gives  the  grantee  or  his  assigns  the  right  to  enter  upon  the  lands 
retained  by  him,  and  make  the  necessary  repairs  to  protect  his  right, 
upon  certain  contingencies,  upon  the  failure  of  the  grantor  to  do  so,  at 
the  cost  of  the  grantor  or  his  assigns,  this  will  create  a  servitude  upon 
the  premises  retained,  in  favor  of  his  grantee  and  assigns,  and  a  sub- 
sequent purchaser  of  the  servient  estate  will  take  it  subject  to  the  bur- 
den thus  imposed  upon  it,  and  will  be  held  personally  responsible  for  a 
breach  of  the  covenant.     Fitch  v.  Johnson,  111. 

Covenants  in  a  lease. 

6.  Running  with  the,  land — so  as  to  bind  an  assignee  of  the  lessee. 
See  LANDLORD  AND  TENANT,  7  to  10. 

Agreement  in  respect  to  party  walls. 

7.  Covenant  running  with  the  land.     See  PARTY  WALLS,  1,  2,  3. 
Purchaser. 

8.  Rights  and  liabilities  as  to  prior  covenants.  See  PUE CHAS- 
ERS, 5. 

COVENANTS  FOR  TITLE. 
Outstanding  title  in  grantee. 

1.  Where  the  holder  of  the  undivided  three-fourths  of  a  tract  of  land 
conveys  the  entire  estate  therein,  By  warranty  deed,  to  the  owner  of  the 
undivided  one-fourth  part,  the  covenants  of  the  grantor  are  not  broken 
by  reason  of  the  outstanding  title  in  his  grantee  at  the  time  the  deed  was 
made,  and  the  grantee  can  maintain  no  action  oii  such  covenants.  Smiley 
v.  Fries,  416. 

Cancellation  of  corresponding  covenants. 

2.  In  case  of  a  reconveyance.  Where  A  conveys  to  B  land  upon 
which  there  is  an  incumbrance  of  record,  with  covenants  against  incum- 
brances and  of  warranty,  and  B  subsequently  reconveys  to  A  with  like 
covenants,  the  several  conveyances  between  them  will,  by  operation  of 
law,  cancel  or  extinguish  the  covenants  in  B's  deed  as  to  all  incum- 

.  brances  covered  by  A's  deed  to  B,  to  avoid  circuity  of  action.  In  such 
case  the  law  construes  such  covenants  as  mutually  canceling  each  other, 
so  that  no  action  can  be  maintained  by  either  of  the  parties  or  their 
assigns.     Silverman  v.  Loomis,  137. 

CREDITOR'S  BILL.     See  CHANCERY,  15,  16. 

CRIMINAL  LAW.  0 

Indictment. 

1.  Duplicity  in  count.  Where  a  person  by  one  united,  continuous 
and  indivisible  act,  steals  a  horse,  buggy  and  harness,  a  count  in  an 
indictment  for  the  larceny  of  the  horse,  buggy  and  harness  is  not  obnox- 
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CKIMINAL  LAW.     Indictment.     Continued. 

ious  to  the  charge  of  duplicity.  Such  act  constitutes  only  one  crime, 
and  all  the  articles  stolen  are  properly  named  in  the  same  count.  If 
the  different  articles  had  been  stolen  at  different  times,  it  would  present 
a  different  question.      Waters  v.  The  People,  544. 

2.  TO  constitute  duplicity  in  an  indictment  there  must  be  joined  in 
the  same  count  different,  separate  and  distinct  crimes,  committed  at  dif- 
ferent times.  When  it  is  but  one  act,  fully  completed  at  the  same  time, 
there  can  be  no  duplicity,  however  many  or  different  kinds  of  articles  of 
property  are  alleged  to  be  stolen,  and  it  being  but  a  single  larceny  it  is 
not  error  to  so  charge  in  One  count  in  the  indictment.     Ibid.  5i4. 

3.  Joinder  of  counts.  A  count  for  larceny  and  a  count  for  embezzle- 
ment may  be  joined  in  the  same  indictment.    Murphy  v.  The  People,  528. 

Lakce^y. 

4.  What  constitutes.  If  the  owner  of  goods  alleged  to  have  been 
stolen  parts  with  both  the  possession  and  the  title  to  the  goods  to  the 
alleged  thief,  then  neither  the  taking  nor  the  conversion  is  felonious. 
It  can  but  amount  to  a  fraud.     Ibid.  528. 

5.  If,  however,  the  owner  parts  with  the  possession  voluntarily,  but 
does  not  part  with  the  ijtle,  expecting  and  intending  that  the  same  thing 
shall  be  returned  to  him,  or  that  it  shall  be  disposed  of  on  his  account, 
or  in  a  particular  way,  as  directed  or  agreed  upon,  for  his  benefit,  then  the 
goods  may  be  feloniously  converted  by  the  bailee,  so  as  to  relate  back 
and  make  the  taking  and  conversion  a  larceny.     Ibid.  528. 

6.  In  the  particular  case.  0.n  the  trial  of  a  person  on  an  indictment 
for  larceny,  the  facts,  as  shown  by  the  prosecution,  were,  that  one  C. 
entered  a  place  of  business  kept  by  one  F.,  to  make  a  purchase,  and  pro- 
cured the  article  desired.  The  buyer,  not  having  the  exact  amount  of 
money  with  which  to  pay  for  the  article  purchased,  handed  the  proprietor 
a  twenty  dollar  gold  coin  for  the  purpose  of  making  "change."  The  pro- 
prietor, on  looking  over  his  money  on  hand,  said  he  could  not  "change" 
it,  and  thereupon  pushed  the  coin  towards  the  accused,  who  was  stand- 
ing near,  and  requested  him  to  go  and  get  the  coin  "changed."  The 
accused  took  the  coin,  left  the  room,  and  never  returned  or  accounted 
for  the  coin.  It  was  held,  these  facts  made  a  case  under  the  indictment. 
Ibid.  528. 

7.  Variance— by  whom  the  coin  was  delivered.  It  was  charged  in 
the  indictment  that  the  coin  was  delivered  to  the  accused  by  C,  the  buyer, 
while  the  proof  showed  it  was  delivered  by  F.,  the  proprietor,  to  whom 
it  had  been  handed  by  C,  for  the  purpose  of  making  "change,"  and  in 
this  it  was  alleged  there  was  a  variance.  But  it  was  held,  that  as  to  the 
act  of  delivery,  F.,  the  proprietor,  was  to  be  regarded  as  the  agent  of  C, 
the  buyer,  and  the  rule  applicable  was,  what  the  principal  does  by  an 
agent  he  does  by  himself.  So  the  allegation  was  literally  sustained. 
Ibid.  528. 
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CEIMINAL  LAW.     Larceny.     Continued. 

8.  In  whom  was  the  property  in  such  case — and  in  whom  the  title 
might  be  aliened.  Under  the  facts  given,  the  property  in*  the  coin  was 
properly  laid  in  the  indictment  as  being  in  C,  the  buyer.  In  an  indict- 
ment for  larceny,  the  property  alleged  to  have  been  stolen  may  be  laid  as 
being  the  property  of  the  real  owner,  or  of  any  person  having  a  special 
property  in  it  as  bailee.  But  in  this  case  no  title  passed  from  C,  the 
buyer,  to  either  F.,  the  proprietor,  or  to  the  accused.  It  may  be,  how- 
ever, that  if  the  property  had  been  alleged  to  be  in  F.,  the  proprietor, 
the  accused  could  not  have  objected  to  his  title,  but  that  would  furnish 
no  objection  to  the  property  being  alleged  in  the  real  owner.  Murphy  v. 
The  People,  528. 

9.  Presumption  of  guilt  from  possession.  The  possession  of  prop- 
erty recently  stolen  is  evidence  upon  which  a  jury  may  convict  ^he  per- 
son having  such  possession,  unless  he  shows  the  possession  was  honest 
and  lawful.  When  such  possession  is  shown,  it  devolves  on  the  accused 
to  rebut  the  presumption  of  guilt  thus  raised,  by  showing  his  possession 
to  be  innocent  and  rightful.      Waters  v.  The  People,  544. 

Receiving  stolen  goods. 

10.  Verdict  must  find  their  value.  There  can  not  be  imprisonment 
in  the  penitentiary  for  the  offence  of  receivinf  property  obtained  by  rob- 
bery, unless  the  value  of  the  property  exceeds  fifteen  dollars;  and  to 
authorize  such  punishment  the  verdict  of  the  jury  must  find  the  value  of 
the  property.     Tobin  v.  The  People,  565. 

Robbery — and  receiving  stolen  goods. 

11.  Finding  party  guilty  of  two  offences  growing  out  of  a  single 
transaction.  A  party  can  not  be  guilty  of  robbery  and  of  having  received 
the  same  goods  obtained  by  the  robbery,  knowing  them  to  have  been  so 
obtained,  wher»  there  is  but  a  single  transaction  involved,  and  a  verdict 
finding  him  guilty  of  the  robbery,  and  of  the  larceny  of  the  goods  so 
taken,  and  of  receiving  them,  knowing  them  to  have  been  stolen  or 
acquired  by  robbery,  is  inconsistent.  The  latter  offence  imports  a  subse* 
quent  and  distinct  transaction  from  the  robbery,  and  involves  some  other 
person  who  had  previously  obtained  the  property  by  robbery.     Ibid.  565. 

Degeee  of  evidence  required. 

12.  Guilt  must  be  shown  beyond  a  reasonable  doubt.  Unless  it 
appears  that  a  party  on  trial  for  crime  is  guilty  beyond  a  reasonable 
doubt,  an  acquittal  must  follow,  and  if  the  jury  disregard  this  familiar 
rule  of  law,  and  convict,  it  will  be  error  to  refuse  a  new  trial,  and  a 
reversal  of  the  judgment  will  follow,  on  writ  of  error.  Marlatt  v.  The 
People,  364. 

Intoxication  as  a  defence. 

13.  At  common  law,  where  it  required  a  particular  intent  in  the  doing 
of  an  act  to  constitute  crime, — as,  for  instance,  larceny,  where  the  intent 
to  steal  must  accompany  the  taking, — it  is  held  it  may  be  shown,  in 
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CRIMINAL  LAW.     Intoxication  as  a  defence.     Continued. 

defence,  that  the  party  charged  was  intoxicated  to  that  degree  that  he  was 
incapable  of  entertaining  the  intent  to  steal,  and  that  he  neither  then 
nor  afterward  yielded  it  the  sanction  of  his  will.  Bartholomew  v.  The 
People,  601. 

14.  Under  our  statute  it  may  be  shown,  in  defence  of  a  charge  of 
larceny,  that  at  the  time  of  the  taking  of  the  goods,  and  for  some  time 
afterward,  the  defendant  was  tinder  the  influence  of  intoxication,  caused 
by  the  fraud  or  contrivance  of  some  other  person,  for  the  purpose  of 
inducing  him  to  commit,  or  aid  in  committing,  the  larceny.     Ibid.  601. 

One  good  count — general  verdict. 

15.  Where  a  count  for  larceny  and  a  count  for  embezzlement  are 
joined  in  the  same  indictment,  if  the  count  for  larceny  be  good,  that 
will  support  a  general  verdict  of  guilty,  although  the  count  for  embez- 
zlement be  bad.     Murphy  v.  The  People,  528. 

Misdemeanor. 

16.  What  constitutes  a  misdemeanor — keeping  a  common  gaming 
house.     See  APPEALS  AND  WKITS  OF  ERROR,  9. 

Escape  of  prisoner— writ  of  error  pending 

17.  Effect  of  the  escape  of  a  person  convicted  on  a  criminal  charge, 
on  a  writ  of  error  pending.  See  PEACTICE  IN  THE  SUPEEME 
COURT,  6,  7,  8. 

DAMAGES. 

Excessive  damages.     See  NEW  TRIALS,  3. 
Exemplary  damages.     See  MEASURE  OF  DAMAGES,  1. 

DEBTOR  AND  CREDITOR. 

Settlement. 

1.  Receipt  as  evidence  thereof.  Where  the  owner  of  a  house  and  lot 
took  from  a  party  who  had  been  collecting  rents  for  her,  and  making  pay- 
ments in  her  behalf,  the  vouchers  for  payments  and  statements  of 
receipts,  agreeing  to  send  a  receipt  in  return  for  them,  and  did  send  him 
by  mail  a  paper  acknowledging  that  "all  money  due  us  as  rent  for  our 
real  estate  in,  etc.,  to  the  24th  of  October,  1872,  except  $50,  which  is  to 
be  applied  on  our  note  to  him, "  has  been  received,  and  further  reciting: 
"This  is  given  as  a  receipt  in  full  of  all  claims,  demands  or  sums  of 
money  which  we  had  against"  him  prior  to  October  24,  1872, — it  was  held, 
that  this  should  be  taken  as  evidence  of  an  adjustment  of  all  counter 
claims  of  such  party  and  her  husband  up  to  that  time.  Burns  v.  Mid- 
dleton  et  al.  411. 

Judgment  for  more  than  was  due. 

2.  Upon  insufficient  service  of  original  process— sale  under  the 
judgment — relief  in  favor  of  the  debtor.     See  CHANCERY,  30. 

45—104  III. 


706 


INDEX. 


DECREE. 
Upon  whom  binding. 

1.  As  to  one  not  a  party  to  the  suit.     See  CHANCERY,  33. 

2.  Parties  and  privies  in  estate.     See  CHANCERY,  32. 

Must  conform  to  allegations  and  proofs.     See  PARTITION,  AND 
ASSIGNMENT  OF  DOWER,  3. 

DEFAULT. 

Setting  aside  default. 

1.  A  matter  of  discretion.  The  setting  aside  of  a  default  or  dismis- 
sal of  an  appeal  for  want  of  prosecution,  is  a  matter  addressed  to  the 
discretion  of  the  court,  and  the  exercise  of  such  discretion  will  not  be 
interfered  with  by  a  court  of  review  unless  it  is  clear  that  it  has  been 
abused,  to  the  injury  of  the  party  in  default.     Hinckley  v.  Dean,  630. 

2.  As  to  the  grounds  for  setting  aside.  "Where  an  appeal  was  dis- 
missed for  want  of  prosecution,  a  motion  was  made  fifteen  days  after- 
ward to  set  aside  the  order  of  dismissal  and  reinstate  the  case  on  the 
docket,  based  on  affidavit  that  the  appellant  and  his  attorney  were  absent 
from  the  State,  attending  to  legal  business  of  appellant,  at  the  time  the 
appeal  was  dismissed,  it  not  appearing  that  his  attorney  had  no  partner 
or  clerk  that  could  have  answered  to  the  call  of  the  case,  it  was  held  no 
abuse  of  discretion  in  refusing  the  motion.     Ibid.  630. 

DELIVERY. 
Delivery  of  a  deed. 

1.  Presumption  as  to  time.  In  the  absence  of  other  proof ,  the  deliv- 
ery of  a  deed  will  be  presumed  to  have  been  on  the  day  it  bears  date,  and 
the  subsequent  date  of  the  certificate  of  acknowledgment  alone  can  not 
overcome  this  presumption.     Smiley  v.  Fries,  416. 

DESCENTS. 
Dower  of  husband  in  wife's  land. 

1.  And  his  heirship  in  respect  thereto — change  in  the  law  after  the 
marriage.  A  woman,  at  the  time  of  her  marriage,  in  1869,  owned  cer- 
tain lands,  which  she  retained  until  her  death.  By  the  law  in  force  at 
the  time  of  the  marriage  the  husband  was  not  entitled  to  dower  in  such 
land;  but  by  the  law  in  force  at  the  time  of  the  death  of  the  wife, 
(August  30,  1877,)  the  estate  by  the  curtesy  was  declared  abolished,  and 
the  husband  given  dower  in  his  wife's  real  estate,  and  by  section  12 
of  the  Dower  act  it  was  provided,  that  "if  a  husband  or  wife  die  testate, 
leaving  no  child  or  descendants  of  a  child,  the  surviving  husband  or  wife 
may,  if  he  or  she  elect,  have,  in  lieu  of  dower,  *  *  *  one-half  of  all 
the  real  and  personal  estate"  remaining  after  the  payment  of  debts.  The 
wife  left  a  will  disposing  of  her  land  to  others  than  her  husband,  and  he 
renounced  the  will,  and  claimed  under  the  statute:  Held,  that  having 
elected  to  take  under  the  statute,  he  became  seized  in  fee  of  an  equal 
undivided  one-half  of  the  wife's  lands.     Henson  v.  Moore  et  al.  403. 
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DESCRIPTION. 

OF  LAND  IN  A  DEED. 

1.  Sufficiency.  Any  description  of  land  in  a  deed  by  which  the  prop- 
erty may  be  identified  by  a  competent  surveyor  with  reasonable  certainty, 
either  with  or  without  the  aid  of  extrinsic  evidence,  is  sufficient.  Smiley 
v.  Fries,  416. 

2.  A  deed  for  real  estate  conveyed  a  number  of  lots  in  the  town  of 
Athens,  St.  Clair  county,  Illinois,  referring  to  the  plat  of  that  town,  and 
purported  to  convey  another  tract,  described  as,  "also  another  piece  or 
parcel  of  land,  being  all  that  part  of  the  north-west  quarter  of  the  south- 
west quarter  of  section  27,  lying  out  of  the  town,  containing,"  etc.: 
Held,  that  the  description  of  the  latter  tract,  taken  by  itself,  was  not  suf- 
ficient in  certainty,  but  that  the  word  "town,"  meant  the  town  of  Athens, 
the  plat  of  which  is  a  fixed  monument,  from  which  the  location  of  the 
tract  may  be  found  with  precision,  and  hence  the  description  was  suf- 
ficient.    Ibid.  416. 

Of  land— in  a  tax  receipt  or  deed. 

3.  Sufficiency — as  to  certainty.  A  description  of  land,  in  a  tax 
receipt  or  deed,  as,  the  "North  side  S.  W.  £  of  block  2,"  etc..  is  not  void 
for  indefiniteness  and  uncertainty.  Those  words  mean  the  north  half 
of  the  south-west  quarter  of  the  lot.  Mathematical  accuracy  is  not  in- 
dispensable, and  descriptions  are  not  to  be  rejected  because  they  are 
awkwardly  and  inaptly  expressed.  If,  taking  the  language  in  the  con- 
nection in  which  it  is  used,  the  meaning  is  reasonably  clear  to  the  ordi- 
nary apprehension,  it  is  sufficient.      Winslow  v.  Cooper,  235. 

Plat  referred  to  in  deed. 

4.  Becomes  a  part  of  description.  Where  a  grant  of  a  right  of  way 
from  a  railroad  track  to  certain  coal  mines  refers  to  it  as  having  been 
located  by  an  engineer,  the  location  thus  referred  to  becomes  a  part  of 
the  deed, — a  descriptive  part  of  the  subject  of  the  conveyance, — the  same 
as  if  the  plat  thereof  had  been  set  out  in  full  in  the  deed.  Louisville 
and  Nashville  Railroad  Co.  et  al.  v.  Koelle  et  al.  455. 

DISCRETION. 

Setting  aside  default.     See  DEFAULT,  1. 

DISMISSAL  OF  APPEALS. 
In  the  circuit  court. 

For  want  of  prosecution — and  without  trial  by  jury.  See  APPEALS 
AND  WRITS  OF  ERROR,  24,  25. 

DISMISSAL  OF  SUIT. 

AS  TO  ONE  OF  SEVERAL  DEFENDANTS. 

When  the  proper  practice.     See  PRACTICE,  9,  10. 
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DIVORCE  AND  ALIMONY. 
Alimony. 

1.  Reasonableness  of  amount  allowed.  On  bill  for  a  divorce  by  a 
wife  against  her  husband,  for  extreme  and  repeated  cruelty,  it  appeared 
that  the  parties  were  married  in  1860,  and  had  four  children,  all  sons, 
aged,  at  the  time  of  the  commencement  of  the  suit,  eighteen,  seventeen, 
fourteen  and  eleven  years,  and  that  the  husband  owned  two  lots,  one 
occupied  as  a  homestead,  worth  from  $1500  to  $3500,  and  the  other 
without  buildings,  and  used  for  gardening,  worth  from  $1000  to  $2500, 
and  was  also  the  owner  of  a  horse,  wagon,  harness,  furniture,  and  tools 
necessary  to  carrying  on  the  boot  and  shoe  business;  that  his  trade  was 
that  of  a  boot  and  shoemaker.  It  further  appeared  that  the  wife  had 
supported  and  clothed  the  family  by  gardening  and  close  habits  of  in- 
dustry and  hard  labor,  and  her  labor  and  earnings  had  contributed 
largely  in  acquiring  the  lots  then  held  by  the  husband;  that  the  children 
had  all  been  reared  and  inured  to  habits  of  industry  and  frugality  from 
their  infancy  up,  and  that  the  two  oldest  were  then  receiving  for  their 
wages,  the  one  $35  and  the  other  $70  a  month,  which,  in  contemplation 
of  law,  was  the  property  of  their  father;  and  that  the  wife,  at  the  time 
of  the  decree,  was  about  fifty  years  of  age,  poor,  and  without  means  of 
support,  and  the  evidence  also  clearly  showing  that  her  life,  since  the 
marriage,  had  been  one  of  constant  toil  and  drudgery,  and  that  during 
at  least  the  last  ten  years  of  her  life  she  had  scarcely  had  a  kind  word 
from  her  husband,  but,  on  the  contrary,  had  received  nothing  at  his 
hands  but  insult  and  injury,  often  culminating  in  cowardly  assaults  upon 
her  person,  and  that  the  charges  of  cruelty  were  true:  Held,  upon  grant- 
ing the  diVorce,  that  a  decree  for  alimony  giving  the  wrife  the  lot  used 
for  gardening  purposes,  and  requiring  her  to  release  to  the  husband  her 
right  of  dower  and  homestead  in  the  other  lot,  and  requiring  him  to  pay 
the  wife's  solicitor's  fees  of  $300,  shown  to  be  reasonable,  was  justified 
and  fully  warranted.     Massing  v.  Mussing,  126. 

DOMICILE. 
Change  of  domicile. 

Effect  upon  the  status  of  the  individual.  See  INTEKNATIONAL 
LAW,  2. 

DOWER. 

D6WER  OF  HUSBAND  IN  WIFE'S  LAND. 

Renouncing  will  of  the  wife — heirship — election  in  lieu  of  dower. 
See  DESCENTS,  1. 

DRUNKENNESS. 

As  A  DEFENCE  IN  CRIMINAL  case.      See  CRIMINAL  LAW,  13,  14. 
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DUKESS. 
What  constitutes.       » 

As  a  ground  for  rescission  of  contract.     See  CONTKACTS,  12. 

EASEMENT. 
Appurtenant — or  in  gross. 

1.  Though  an  easement,  like  a  right  of  way,  may  be  created  by  grant 
in  gross,  or  attached  to  the  person  of  the  grantee,  this  is  never  presumed 
when  it  can  fairly  be  construed  to  be  appurtenant  to  some  other  estate. 
Louisville  and  Nashville  Railroad  Co.  et  al.  v.  Koelle  et  al.  455. 

2.  In  the  grant  of  a  right  of  way  to  several  persons,  it  may  be  a  right 
appurtenant  as  to  some  of  the  grantees,  and  in  gross  as  to  others.  There 
is  no  incompatibility  in  such  a  grant.     Ibid.  455. 

EJECTMENT. 

Stipulation  as  to  ownership. 

1.  As  constituting  the  issue  of  fact  to  be  tried.  In  an  action  of 
ejectment  for  lots  1  and  2  in  a  certain  block,  the  real  object  being  to  set- 
tle the  boundary  between  these  two  lots  and  two  adjoining  lots  occupied 
by  the  defendants,  a  stipulation  was  entered  into  that  the  plaintiff  was 
the  owner  in  fee,  and  entitled  to  the  possession  of  lots  1  and  2,  and  that 
the  defendants  were  the  owners  in  fee,  and  entitled  to  the  possession  of 
the  adjoining  lots,  3  and  4.  The  plaintiff  contended,  that  as  the  defend- 
ants had  not  denied  their  possession  of  the  first  named  lots  by  plea  veri- 
fied by  affidavit,  he  was  entitled  to  a  judgment:  Held,  that  the  stipulation 
must  be  regarded  as  constituting  the  issue  to  be  tried,  which  was,  whether 
defendants  were  in  possession  of  any  part  of  lot  2,  and  that  according 
as  that  issue  might  be  found  there  should  be  judgment.  Murphy  v. 
Riemenschneider  et  al.  520. 

By  purchaser  under  execution. 

2.  Against  the  defendant  in  execution — estoppel.  Whatever  title  a 
defendant  in  execution  may  have  to  land,  passes  to  the  purchaser  under 
the  execution,  upon  receiving  a  sheriff's  deed  on  a  valid  sale;  and  in  an 
action  of  ejectment  by  such  purchaser  against  the  defendant  in  execution 
to  recover  possession  of  the  land,  the  latter  will  be  estopped  from  dis- 
puting the  title  of  the  purchaser.     Keith  et  al.  v.  Keith,  397. 

Estoppel  in  pais. 

3.  Not  available  in  this  action.     See  ESTOPPEL,  2. 

ELECTIONS. 
In  respect  to  municipal  aid  to  railroads.     See  MUNICIPAL 
BONDS,  1,  2,  3. 
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EMINENT  DOMAIN. 

Eight  not  limited  to  first  condemnation. 

1.  The  law  does  not  require  a  railroad  company  to  acquire,  by  con- 
demnation, all  the  lands  necessary  for  the  construction  and  operation  of 
its  road  at  the  same  time.  It  may  increase  its  facilities  as  the  business 
of  the  country  may  require.  Fisher  et  al.  v.  Chicago  and  Springfield 
Railroad  Co.  323. 

2.  So,  where  a  railroad  company  had  a  side-track  for  many  years 
before,  connecting  its  main  track  with  a  public  warehouse  and  elevator, 
in  a  town,  over  the  land  of  another,  but  without  having  the  right  of  way 
therefor  except  by  the  mere  consent  or  license  of  the  owner,  it  was  held, 
that  the  company  had  the  right  to  institute  proceedings  to  condemn  the 
land  over  which  such  branch  run,  for  right  of  way.     Ibid.  323. 

Measure  of  damages. 

3.  In  a  proceeding  to  condemn  land  to  be  used  for  right  of  way  for  a 
railroad,  across  a  farm,  the  court  instructed  the  jury,  in  behalf  of  the 
land  owner,  that  under  the  law  the  company  was  not  bound  to  fence  its 
road  until  six  months  after  its  completion,  and  that  in  estimating  the 
damages  the  jury  might  consider  the  damage  the  keeping  open  of  the 
road  would  be  to  the  farm:  Held,  that  there  was  no  error  in  giving 
the  instruction.  St.  Louis,  Jerseyville  and  Springfield  Railroad  Co. 
v.  Kirby,  345. 

4.  The  inconvenience  of  having  one's  land  temporarily  thrown  open 
in  the  progress  of  constructing  a  railway  over  the  same,  may  be  a  material 
element  of  damage,  and  justly  require  compensation.     Ibid.  345. 

5.  It  seems  that  the  value  of  a  training  track  to  the  owner,  which  will 
be  destroyed,  is  allowable  as  a  part  of  the  compensation  to  be  paid  for 
the  right  of  way  through  a  farm.  The  value  of  land  consists  in  its  fit- 
ness for  use,  present  or  future;  and  before  it  can  be  taken  for  public 
use  the  owner  must  have  just  compensation.  If  he  has  adopted  a  pecul- 
iar mode  of  using  that  land  by  which  he  derives  profit,  and  he  is  to  be 
deprived  of  that  use,  justice  requires  that  he  be  compensated  for  the 
loss.  It  is  the  value  which  he  has,  and  of  which  he  is  deprived,  which 
must  be  made  good  to  him.     Ibid.  345. 

Consideration  or  benefits. 

6.  In  assessing  the  damages  to  another  portion  of  a  farm,  aside  from 
the  value  of  the  land  taken  for  a  right  of  way  for  a  railroad,  the  jury 
should  consider  the  road  as  running  only  through  the  farm,  and  not  con- 
sider any  general  benefit  which  the  road  may  prove  in  making  a  better 
market  or  convenience  for  travel,  and  in  some  cases  they  would  be  justi- 
fied in  estimating  the  damages,  to  the  farm  the  same  as  though  the  road 
commenced  on  one  side  of  it  and  ran  across  it  to  the  other  side,  and  no 
further.     Ibid.  345. 
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EMINENT  DOMAIN.     Continued. 
Peesumption. 

7.  In  favor  of  judgment  below.  Where  the  evidence  heard  in  the 
court  below  in  a  proceeding  to  condemn  land  for  right  of  way  is  not 
preserved  in  the  record,  every  presumption  will  be  indulged  by  this  court 
in  favor  of  the  findings  of  the  court  upon  all  questions  of  fact.  Fisher 
et  al.  v.  Chicago  and  Springfield  Railroad  Co.  323. 

ERROR. 
Who  may  complain. 

As  to  one  not  a  party,  and  not  affected  by  the  decree.     See  PRAC- 
TICE IN  THE  SUPREME  COURT,  5. 
As  affecting  jurisdiction.     See  PARTITION,  AND  ASSIGNMENT 

OF  DOWER,  8. 
Will  not  always  reverse.     See  PRACTICE  IN  THE    SUPREME 
COURT,  9,  10,  11. 

ESTOPPEL. 
Estoppel  in  pais. 

1.  Wliat  constitutes — declarations  must  have  been  acted  on.  The 
declarations  of  a  party  not  made  with  a  knowledge  of  the  facts,  or  with 
the  intention  they  should  be  acted  on,  or  which,  in  fact,  have  not  been 
acted  upon,  will  not  constitute  an  estoppel  in  pais.  Winslow  v.  Cooper, 
235. 

2.  Not  available  in  an  action  of  ejectment.     Estoppels  in  pais  affect- 
ing permanent  interests  in  land,  can  onty  be  made  available  in  a  court  of  • 
equity.     They  can  not  be  used  in  the  trial  of  an  action  of  ejectment. 
Ibid.  235. 

Securities  placed  in  hands  of  third  person  to  be  sold. 

3.  When  maker  estopped  to  deny  their  validity — as  against  a  pur- 
chaser.    See  ASSIGNMENT,  2,  3. 

Stockholder's  subscription. 

4.  When  stockholders  are  estopped  to  deny  the  validity  of  their  sub- 
scriptions.    See  CORPORATIONS,  13. 

Liability  of  corporation. 

5.  Estopped  to  deny  it  after  receiving  benefits.  See  CORPORA- 
TIONS, 4. 

Inuring  of  title. 

6.  Subsequently  acquired  by  grantor.   See  INURING  OF  TITLE,  1. 

Sale  of  land  on  execution. 

7.  Defendant  in  execution  estopped  to  deny  purchaser's  title.  See 
EJECTMENT,  2. 
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EVIDENCE. 

Secondary  evidence. 

1.  Preliminary  proof  as  to  loss  of  execution.  In  an  action  of  eject- 
ment by  the  purchaser  of  land  under  execution  sale,  the  affidavits  of  the 
plaintiff,  and  the  clerk  of  the  circuit  court  from  which  the  execution  was 
issued,  are  competent  preliminary  evidence  of  the  existence  and  loss  of 
the  execution.     Keith  et  al.  v.  Keith,  397. 

Admissions. 

2.  Whether  value  as  evidence  impaired  by  lapse  of  time.  Evidence 
of  the'  admissions  of  a  father,  made  some  twelve  years  before,  that  he 
bought  a  tract  of  land  with  the  money  of  his  children  by  a  former  wife, 
will  not  be  rejected  on  account  of  the  lapse  of  time  since  the  admis- 
sions were  made,  nor  will  its  credibility  be  affected,  unless  there  are 
other  reasons  impairing  its  value.     Ryder  et  al.  v.  Emrich  et  al.  470. 

Admissions — declarations. 

3.  Of  their  weight  as  evidence.  In  order  to  make  an  admission  or 
declaration  of  a  party  of  any  value  as  evidence,  it  ought  to  appear  that  it 
was  made  by  the  party  with  a  full  knowledge  of  his  rights,  and  deliber- 
ately. If  made  in  ignorance  of  his  rights,  it  amounts  to  nothing.  The 
jury,  in  weighing  such  evidence,  should  consider  all  the  circumstances 
throwing  light  on  the  admission.      Winslow  v.  Cooper,  235. 

4.  Of  acts,  declarations  and  exclamations  of  persons  as  part  of  the 
res  gestae.  Where  it  becomes  important  to  show,  upon  the  trial  of  a 
cause,  the  occurrence  of  any  fact  or  event,  it  is  competent  and  proper  to 
also  show  any  accompanying  act,  declaration  or  exclamation  which  relates 
to,  or  is  explanatory  of,  such  fact  or  event.  Such  acts,  declarations  or 
exclamations  are  known  as  res  gestae.     Lander  v.  The  People,  248. 

5.  On  the  trial  of  one  upon  a  charge  of  rape,  two  witnesses  were 
called  who  were  near  by  and  witnessed  the  perpetration  of  the  offence, 
and  who  testified  they  saw  and  readily  recognized  the  accused  near  the 
scene  of  the  transaction  on  the  next  day  thereafter,  and  that  one  called 
the  attention  of  the  other  to  the  accused,  exclaiming,  "There  goes  the 
man!"  and  that  the  other  replied,  "Yes,  there  he  goes."  The  defendant 
objected  to  the  witnesses  repeating  their  exclamations  made  at  the  time, 
but  the  court  permitted  the  same:     Held,  no  error.     Ibid.  248. 

6.  The  true  test  of  the  admissibility  of  such  testimony  is,  that  the 
act,  declaration  or  exclamation  must  be  so  intimately  interwoven  with 
the  principal  fact  or  event  which  it  characterizes,  as  to  be  regarded  a 
part  of  the  transaction  itself,  and  also  to  clearly  negative  any  premedita- 
tion or  purpose  to  manufacture  testimony.     Ibid.  248. 

Declaration  of  former  owner  of  land. 

7.  As  affecting  title.  On  the  trial  of  an  action  of  ejectment,  the 
plaintiff,  who  claimed  title  under  one  H.,  proposed  to  prove  by  a  wit- 
ness that  once,  while  he  and  H.  were  looking  at  the  land  in  dispute, 
the  witness  proposed  to  buy  it  of  H.,  but  H.  declined  to  sell  it,  for  the 
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EVIDENCE.     Declaration  of  former  owner  of  land.     Continued. 
reason  that  he  wanted  it  for  a  driveway,  which  the  court  refused  to  allow: 
Held,  that  this  evidence  was  not  admissible,  on  the  ground  that  it  was  a 
part  of  the  res  gestce,  nor  on  the  ground  that  it  was  a  declaration  against 
interest.      Winslow  v.  Cooper,  235. 

8.  Declaration  as  to  disputed  boundary.  Nor  is  such  evidence 
admissible  on  the  ground  it  was  a  declaration  as  to  the  boundary  line 
between  H.  and  the  defendant,  it  not  being  shown  that  H.  was  in  pos- 
session of  the  land,  and  that  there  was  any  dispute  then,  in  regard  to 
the  boundary  line,  between  H.  and  the  defendant,  especially  when  the 
effect  of  such  evidence  was  not  to  settle  a  boundary  line,  but  to  show 
title  in  H.     Ibid.  235. 

Proof  of  handwriting. 

9.  Cross-examination.  To  prove  the  handwriting  of  the  alleged 
maker  of  a  note,  a  witness  was  called  who  testified  that  some  six  years 
before  he  had  seen  him  write,  and  that  it  was  his  impression  that  the 
signature  to  the  note  was  in  such  party's  handwriting,  but  on  cross- 
examination  said  he  did  not  know  that  he  could  pick  out  his  signature 
from  a  number,  whereupon  counsel  handed  the  witness  a  paper  having 
written  on  it  the  party's  name  sixteen  times,  and  asked  him  to  point 
out  the  genuine  signatures,  if  any  were  such,  and  the  court  excluded  the 
question,  to  which  exception  was  taken:  Held,  such  a  test  of  the  wit- 
ness' knowledge  was  not  admissible.  Massey  v.  Farmers'  National 
Bank  of  Virginia,  327. 

10.  On  the  same  question,  as  to  the  genuineness  of  the  signature  to 
the  note,  the  plaintiff  called  another  witness,  who  had  been  the  clerk  of 
the  court,  who  testified  that  he  had  seen  the  defendant  write  once,  which 
was  when  he  signed  his  name  to  the  affidavit  to  the  plea,  and  that  in  his 
opinion  the  signature  to  the  note  was  genuine.  On  cross-examination 
the  witness  said  he  could  not  say  the  capital  letters  H  and  E,  in  the  note, 
were  like  the  ones  he  saw  the  defendant  make, — that  there  was  some  dif- 
ference (describing  the  same)  as  to  both  letters.  He  was  then  asked: 
"Look  at  the  capital  letters,  and  see  if  they  are  like  the  ones  on  the 
note,"  and,  "Is  it  not  true  the  capital  letters  H,  E  and  M,  in  the  signa- 
ture to  the  note,  differ  widely  from  the  capitals  in  the  signature  you  saw 
him  write?" — to  which  questions  the  court  sustained  objections:  Held, 
that  while  the  court  might  properly  have  admitted  the  questions,  it  could 
not  be  said  there  was  any  material  error  in  not  doing  so,  as  the  witness 
had  already  testified  as  to  two  of  the  three  letters.     Ibid.  327. 

Relevancy. 

11.  To  contradict  matters  admitted  by  the  pleadings.  Where  a  bill 
in  chancery  seeks  to  avoid  a  sale  under  a  deed  of  trust,  on  the  ground 
that  $357  was  fraudulently,  and  without  consideration,  added  to  the  sum 
really  due,  and  included  in  the  note,  evidence  as  to  the  transactions  of 
the  parties,  and  their  dealings  prior  to  the  giving  of  the  note,  is  irrele- 
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EVIDENCE.     Kelevancy.     Continued. 

vant,  and  will  not  be  considered.  What  a  party  admits  or  alleges  in 
his  pleading  can  not  be  gainsaid  by  him.  Burns  v.  Middleton  et  al. 
411. 

Sheriff's  deed. 

12.  As  evidence  of  facts  recited  therein.  By  the  statute,  a  sheriff's 
deed,  or  certified  copy  thereof,  is  made  prima  facie  evidence  of  the 
existence,  the  issuing  and  contents  of  the  execution  under  which  land 
has  been  sold.     Keith  et  al.  v.  Keith,  397. 

13.  Misrecital  as  to  judgment  or  decree.  A  misrecital  of  the  judg- 
ment or  decree  and  execution  in  a  sheriff's  deed,  where  they  are  so 
described  that  they  may  be  fully  identified,  is  not  fatal  to  the  validity  of 
the  deed.  A  reference  to  the  decree  as  a  judgment,  may  be  regarded 
as  a  clerical  error,  when  it  can  not  mislead  any  one;  and  a  recital  in  a 
sheriff's  deed  that  the  complainant  recovered  judgment  for  $175,  and 
costs  of  suit,  when  in  fact  the  decree  was  only  for  $100,  to  be  paid 
quarterly,  in  advance,  but  there  was  due  $175  on  the  decree  when  the 
execution  issued,  was  held  to  constitute  no  valid  objection  to  the  deed 
as  evidence.     Ibid.  397. 

Construing  rule  of  railroad  company. 

14.  A  question  calling  upon  a  witness  to  state  whether,  under  a  cer- 
tain rule  of  a  railroad  company,  there  would  be  any  objection  to  doing 
a  thing  a  certain  way,  is  not  proper,  as  calling  upon  the  witness  to 
construe  the  rule,  which  is  not  within  the  domain  of  verbal  evidence. 
Pennsylvania  Co.  v.  Stoelke,  Admr.  201. 

Personal  injury — loss  of  profits  in  business. 

15.  In  suit  to  recover  for*  personal  injuries  resulting  from  the 
alleged  negligence  of  the  defendant,  the  court  permitted  the  plaintiff 
to  testify  that  she  had  taught  school  at  $50  per  month,  and  that  at  the 
time  of  receiving  the  injury  she  and  another  lady  were  making  arrange- 
ments to  teach  a  select  school,  but  on  account  of  the  injury  she  was 
compelled  to  give  it  up.  She  had  already  testified,  without  objection, 
that  she  had  followed  the  business  of  teaching  school,  and  that  she  did 
not  suppose  she  could  prosecute  that  business:  Held,  that  the  only 
objection  to  this  was  the  witness  stating  what  she  had  received,  instead 
of  what  was  the  usual  compensation  for  school  teaching,  and  that  that 
was  sufficiently  removed  by  the  remark  of  plaintiff's  counsel,  "If  he 
objects,  strike  it  out,"  made  on  objection  to  her  stating  what  she  received. 
Such  evidence  went  to  show  no  more  than  an  actual  interruption  of  the 
business  of  school  teaching.  Had  it  gone  to  show  the  loss  of  the  profits 
of  a  particular  engagement  to  teach,  another  question  would  have  been 
presented.     City  of  Bloomington  v.  Chamberlain,  268. 

Attacking  judicial  proceedings  collaterally. 

16.  For  mere  error — annual  allowance  for  alimony,  without  limit 
as  to  time.    A  decree  for  alimony  which  directs  the  defendant  to  pay  the 
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EVIDENCE. 
Attacking  judicial  proceedings  collaterally.     Continued. 

complainant  $100  per  annum,  without  stating  for  what  length  of  time 
this  shall  be  done,  is  not  for  that  reason  void,  when  the  court  had  juris- 
diction of  the  parties  and  of  the  subject  matter.  It  will  be  a  good  decree 
for  the  payment  of  $100  per  annum  until  reversed  on  appeal  or  error. 
The  objection  that  no  limit  is  fixed  for  the  duration  of  the  obligation 
imposed,  if  good  at  all,  is  only  so  in  a  direct  proceeding  to  reverse  the 
decree.     Keith  et  al.  v.  Keith,  397. 

17.  Relevancy.  On  bill  by  a  husband  to  compel  his  divorced  wife  to 
restore  a  conveyance  of  her  land  to  him,  which  she  had  surreptitiously 
taken  from  him,  and  cross-bill  by  her  to  set  aside  such  conveyance,  on 
the  ground  it  was  procured  through  the  fraud,  imposition  and  treachery 
of  her  solicitor  in  the  divorce  suit  against  her,  acting  in  collusion  with 
her  husband,  testimony  tending  to  show  the  propriety  of  the  decree  of 
divorce  is  irrelevant  and  improper.  Pinneo  et  al.  v.  Goodspeed,  Exr. 
et  al.  184. 

On  question  of  possession. 

18.  Under  claim  and  color  of  title.  The  signing  and  acknowledging 
of  a  plat  of  certain  grounds,  for  the  purpose  of  describing  the  land  of 
the  signer,  and  that  adjacent  thereto,  by  numbers,  for  conveyance  and 
taxation,  in  which  a  strip  of  land  was  marked  as  belonging  to  another, 
and  the  declaration  of  such  signer  that  his  land  only  came  to  a  certain 
fence,  which  would  not  include  such  strip,  is  competent  evidence  against 
such  party  on  the  question  of  possession  under  claim  and  color  of  title. 

,  Winslow  v.  Cooper,  235. 
Possession— as  evidence  of  title. 

19.  Prior  possession  of  land  alone  is  evidence  of  a  fee,  and  although 
the  lowest,  until  rebutted  by  a  higher  evidence  it  must  prevail.  Keith 
et  al.  v.  Keith,  397.      . 

In  suit  against  stockholder. 

20.  Decree  against  the  corporation.  A  decree  obtained  against  a 
private  corporation  on  a  bill  in  chancery  filed  after  a  stockholder  had 
ceased  to  be  a  member  of  the  company,  by  taking  property  of  the  com- 
pany for  his  stock,  is  evidence  of  the  indebtedness  of  the  corporation  on 
a  bill  by  the  creditor  against  such  stockholder  to  subject  the  property 
taken  by  him  to  the  payment  of  such  decree.  Clapp  et  al.  Exrs.  v. 
Peterson,  26. 

Negligence — proof  of  custom. 

21.  Proof  of  custom — as  bearing  on  the  question  of  comparative 
negligence.  In  a  suit  against  a  railroad  company  to  recover  damages  for 
causing  the  death  of  the  plaintiff's  intestate,  on  the  ground  of  negli- 
gence, it  appeared  that  the  deceased,  at  the  time  of  the  injury,  was 
engaged  in  his  duty  of  inspecting  cars  then  standing  in  a  jTard  kept  for 
that  purpose,  and  was  under  a  standing  car,  examining  the  same,  which, 
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by  being  suddenly  struck  by  other  cars  in  motion,  caused  the  injury 
resulting  in  his  death.  It  further  appeared,  the  defendant,  in  taking 
some  of  its  cars  to  the  yard,  there  to  be  left,  detached  them  from  the 
engine  propelling  them  before  entering  the  yard,  and  suffered  the  cars, 
without  any  brakeman  to  control  their  momentum,  to  enter  the  yard  and 
strike  the  cars  then  standing  on  the  track,  and  thereby  causing  the  injury. 
It  was  also  shown  that  the  deceased,  who  was  engaged  as  car  inspector 
about  the  yard,  placed  no  signal  on  the  track  to  notify  the  switchman  or 
any  one  else  that  he  was  engaged  in  inspecting  the  cars,  and  that  no 
warning  was  given  the  deceased,  by  bell,  whistle  or  otherwise,  of  the 
approaching  cars.  On  the  trial  the  defendant  asked  a  witness  what  the 
custom  was,  at  the  time  of  the  accident,  in  letting  cars  into  the  yard  on 
tracks,  and  permitting  them  to  run  against  standing  cars,  which  the  court 
refused  to  allow:  Held,  that  the  question  was  proper,  as,  if  such  was 
the  custom,  the  answer  would  have  aided  the  jury  in  determining  the 
degree  of  care  the  deceased  observed,  and  whether  he  was  guilty  of  such 
negligence  on  his  part  as  to  prevent  a  recovery.  Pennsylvania  Co.  v. 
Stoelke,  Admr.  201. 

AS  TO  WHAT  CONSTITUTES  NEGLIGENCE. 

22.  Not  a  matter  of  proof.  In  an  action  based  upon  alleged  negli- 
gence of  the  defendant,  it  is  not  allowable  to  prove  by  a  witness  that  the 
act  complained  of  was  not  negligence,  or  objectionable.  It  is  for  the 
jury  to  say,  from  all  the  facts  and  circumstances,  whether  an  act  consti- 
tutes negligence.     Ibid.  201. 

TO  COUNTEKACT  EFFECT  OF  OTHEE  TESTIMONY. 

23.  Relevancy.  In  a  case  involving  the  question  of  negligence  of  a 
railway  company  in  suffering  loose  planks  to  lie  on  a  culvert  between  the 
rails  of  the  track,  resulting  in  personal  injury  to  the  plaintiff,  the  evidence 
was  conflicting  as  to  the  fact  of  the  culvert  being  worked  upon  on  the  day 
before  the  injury,  the  section  boss  and  one  H.,  a  servant  under  him,  hav- 
ing testified  that  no  work  was  done  on  the  culvert  on  the  day  claimed. 
After  this  the  plaintiff's  father  and  mother  both  testified  that  the  servant, 
on  the  day  of  the  accident,  said  to  them  that  he  told  the  boss  the  evening 
before  that  it  was  a  dangerous  way  to  leave  the  planks,  without  being 
spiked  down.  The  court  refused  to  allow  the  defendant  to  prove  in 
rebuttal  by  the  boss  that  the  servant  never  told  him  anything  of  the  kind: 
Held,  that  the  proposed  evidence,  under  the  circumstances,  was  proper, 
and  that  the  court  erred  in  refusing  it.    Pennsylvania  Co.  v.  Boy  Ian,  595. 

COEEOBOBATION — IN  CASE  OF  CONFLICT. 

24.  Where  there  was  evidence  by  the  plaintiff  that  repairs  were  made 
by  the  servants  of  a  railway  company,  the  defendant,  on  a  culvert  on  a 
certain  day,  and  that  the  planks  on  the  same  were  removed  and  left  lying 
loose,  while  on  the  other  side  there  was  evidence  that  nothing  was  done 
to  the  culvert  on  such  day,  which  question  was  a  material  one  in  the  case, 
the  defendant  called  a  witness  who  stated  that  he  had  been  for  twenty- 
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EVIDENCE.     Coeeobobation — in  case  of  CONFLICT.     Continued. 

three  years  in  the  defendant's  employ  as  a  carpenter,  his  work  includ- 
ing that  of  overhauling  and  repairing  culverts,  and  was  acquainted  with 
their  durability  and  use,  and  described  the  manner  in  which  he  rebuilt 
the  culvert  some  nine  months  before  the  time  of  the  alleged  repairs, 
and  that  he  left  it  in  good  repair,  and  the  witness  was  then  asked  this 
question:  "Undisturbed,  how  long  would  that  condition  last?"  which 
the  court  refused  to  allow  the  witness  to  answer:  Held,  that  the  court 
erred  in  not  allowing  the  witness  to  answer,  as  his  answers  would  have 
tended  strongly  to  corroborate  the  testimony  on  the  one  side  or  the  other. 
Pennsylvania  Co.  v.  Boy  Ian,  595. 

As  to  witness'  knowledge. 

25.  Or  means  of  knowledge.  In  the  same  case  a  witness  for  the 
defendant  had  testified  that  on  Saturday  night  before  the  accident,  when 
he  left,  there  was  no  place  on  the  culvert  where  the  planks  were  loose, — 
no  place  that  he  knew  of.  He  was  then  asked,  "Would  you  have  known 
of  it  if  there  were?"  which  question  the  court  excluded:  Held,  that  the 
question  was  proper,  and  should  have  been  allowed  to  be  answered, 
although  the  more  correct  inquiry  might  have  been  to  have  asked  the 
witness  to  state  what  means  of  knowledge  he  had  as  to  the  condition  of 
the  planks.     Ibid.  595. 

EXPLANATOBY  OF  A  FACT  OCCUEEING  ON  A  GIVEN  DAY. 

26.  As  to  the  occasion  for  removing  the  cover  from  a  dangerous 
excavation.  In  the  same  case  a  witness  on  the  part  of  the  defendant 
was  asked,  "For  what  purpose,  or  in  what  case,  would  the  planking  be 
removed  by  the  company  for  the  purpose  of  maintaining  and  operating 
its  road?"  to  which  question  the  court  sustained  an  objection:  Held, 
that  an  answer  should  have  been  allowed  to  the  question.  The  line  cf 
inquiry  indicated  by  these  questions  would  tend  to  settle  the  disputed 
question  whether  work  was  actually  done  on  the  culvert  on  the  day 
named.     Ibid.  595. 

COMPAEATIVE  WEIGHT  OF  TESTIMONY. 

27.  Where  one  witness  has  superior  means  of  knowledge.  On  an 
issue  whether  the  stone  in  a  church  edifice  had  been  set  far  enough  in 
the  wall  to  give  it  sufficient  strength,  the  testimony  of  witnesses  who  did, 
the  work,  having  a  better  opportunity  of  knowing  how  far  the  stone 
extended  into  the  wall,  is  more  valuable,  and  entitled  to  more  weight, 
than  that  of  witnesses  condemning  the  stone  work,  who  obtained  the 
information  upon  which  to  base  their  judgment  from  outside  measure- 
ments, made  after  the  wall  had  been  completed.  Vermont  Street  M.  E. 
Church  of  Quincy  v.  Brose,  206. 

Ceoss-examination. 

28.  Limited  to  the  matter  elicited  in  chief.  Where  a  witness  is 
called  to  prove  a  single  fact  only,  as,  the  handwriting  of  a  person,  the 
opposite  party  will  not  be  allowed,  under  the  guise  of  a  cross-examina- 
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tion,  to  enter  upon  a  general  examination  of  the  witness,  but  the  cross- 
examination  will  be  confined,  to  the  examination  in  chief.  Hurlbut,  use, 
etc.  v.  Meeker,  Ex'x.  541.    . 

Burden  of  proof. 

29.  As  to  legality  of  a  special  assessment.  See  SPECIAL  ASSESS- 
MENTS, 2. 

Burnt  records  act. 

30.  Evidence  of  title  thereunder.     See  BUENT  KECOKDS  ACT,  1. 

Sufficiency  of  evidence. 

31.  To  authorize  correction  of  mistake  in  deed.     See  MISTAKE,  2. 

32.  Proof  of  title— on  bill  to  remove  cloud.     See  CHANCERY,  13. 

Degree  of  evidence  required. 

33.  To  convict  on  criminal  charge.     See  CRIMINAL  LAW,  12. 

TO  SHOW  CONVICTION  ON  CRIMINAL  CHARGE. 

34.  As  affecting  the  credibility  of  a  witness — of  the  proof  required. 
See  WITNESSES,  12,  13,  14. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bills  of  exceptions'. 

1.  Grounds  of  refusal  of  judge  to  sign — non-compliance  with  rule 
of  court.  Where  a  standing  rule  of  the  trial  court  required  the  party 
obtaining  an  extension  of  the  time  for  preparing  a  bill  of  exceptions  to 
a  day  in  vacation,  to  give  the  adverse  party  five  days'  notice  of  the  time 
and  place  of  presenting  the  bill  to  the  judge,  and  at  the  same  time  leave 
with  the  opposite  party  a  copy  of  the  bill,  or  allow  him  to  take  and  retain 
the  original  draft  four  days  for  examination,  unless  waived  this  court  will 
not  compel  the  judge  to  sign  the  bill  of  exceptions  presented  to  him 
without  a  compliance  with  the  rule,  and  such  rule  is  the  exercise  of  a 
reasonable  discretion  in  the  conditions  imposed  for  the  extension  of 
time.     People  ex  rel.  v.  Blades,  591. 

2.  The  court  might,  by  an  order  of  record,  have  rescinded  or  modified 
its  rule  in  relation  to  giving  notice  to  attorneys  and  leaving  a  copy  of  the 
bill  of  exceptions  with  them;  but  until  such  an  order  is  entered  of  record 
the  rule  must  stand,  and  any  order  giving  time  within  which  to  prepare 
and  file  a  bill  of  exceptions,  must  be  construed  with  reference  to  the  rule, 
unless  it  affirmatively  appears  the  rule  is  thereby  modified  or  rescinded. 
Ibid.  591. 


EXECUTION. 
Awarding  execution. 

In  chancery.     See  CHANCERY,  34. 
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EXECUTOE. 

Or  HIS  POWERS. 

1.  To  loan  money  of  the  estate.  See  ADMINISTRATION  OF 
ESTATES,  1. 

Whether  liable  as  executor  or  guardian. 

2.  When  he  has  been  appointed  testamentary  guardian.  Same 
title,  2,  3. 

EXEMPLARY  DAMAGES.     See  MEASURE  OF  DAMAGES,  1. 

EXPECTANCY. 

AS  TO  HEIRSHIP— DOWER— CURTESY. 

The  law  may  be  changed  at  any  time  before  they  become  vested 
estates.     See  CONSTITUTIONAL  LAW,  3. 

FINAL  JUDGMENT. 
What  constitutes.     See  APPEALS  AND  WRITS  OF  ERROR,  5,  6. 

FOREIGN  INSURANCE  COMPANIES. 
Rate  of  taxation. 

Under  the  general  Insurance  laiv  of  1869.    See  TAXATION,  11, 12, 13. 

FOREIGN  JUDGMENT. 
How  far  conclusive  here.     See  JUDGMENTS,  1,  2. 

FORMER  ADJUDICATION. 

Final  accounting  by  executor. 

1.  An  order  or  judgment  of  the  county  court  on  an  executor's  final 
account  presented,  sustaining  an  objection  to  his  claim  of  commissions, 
in  part,  but  reserving  a  decision  on  the  other  objections,  is  not  res  judi- 
cata as  to  those  claims  of  credit  by  the  executor  on  which  the  judgment 
of  the  court  was  reserved  for  further  evidence,  presented  in  an  amended 
account,  and  to  which  objection  was  made  on  appeal  to  the  circuit  court 
from  the  subsequent  order  of  the  county  court  approving  the  report,  and 
hence  no  bar  to  contesting  such  other  items  in  the  circuit  court.  Wads- 
worth  v.  Connell  et  al.  369. 

FORMER  DECISIONS. 
Interest. 

1.  As  to  money  due  upon  verbal  contract.  The  statute  does  not 
allow  interest  on  money,  after  it  becomes  due  by  the  terms  of  a  con- 
tract, unless  such  contract  is  in  writing,  or  unless  the  money  is  due  on 
the  settlement  of  accounts  between  the  parties.  The  case  of  Maltman 
v.  Williamson,  69  111.  423,  so  far  as  it  holds  that  money  becoming  due 
upon  a  verbal  contract  will  carry  interest  when  it  is  a  certain  and  definite 
sum,  is  not  to  be  followed.     West  Chicago  Alcohol  Works  v.  Sheer,  586. 
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FORMER  DECISIONS.     Continued. 
Reviewing  facts  on  appeal. 

2.  Where  the  Appellate  Court  finds,  from  the  evidence,  the  facts  the 
same  way  the  circuit  court  did,  by  affirming  its  judgment,  and  there  is 
no  disputed  question  of  law,  the  judgment  of  the  Appellate  Court  is 
conclusive.  The  case  of  Wilson  v.  Kirby,  88  111.  566,  is  unlike  the 
present.  The  facts  there  were  embodied  in  a  written  agreement,  and  no 
controversy  as  to  the  facts  was  before  the  court,  and  the  question  decided 
was  one  of  law,  namely,  whether  money  received  pursuant  to  that  agree- 
ment was  received  in  trust  for  any  purpose,  under  a  certain  provision  of 
the  statute.     Fitzsimmons,  Achnr.  v.  Cassell,  Ex'x.  352. 

FRANCHISE. 
What  is  a  franchise. 

Within  the  statute  relating  to  appeals.  See  APPEALS  AND  WEITS 
OF  ERROR,  11,  12. 

FRAUD. 
As  BETWEEN  husband  and  wife. 

1.  Procuring  conveyance  of  wife's  land  by  fraud — effect  of  adultery 
on  the  part  of  the  wife.  A  married  woman  and  her  brother,  having 
acquired  certain  lands  by  descent,  each  a  moiety  thereof,  partitioned  the 
same  by  mutual  conveyances,  the  husband  by  her  consent  taking  a  con- 
veyance from  her  brother  for  one-half  of  a  three  hundred  acre  farm, 
leaving  her  the  owner  of  the  legal  title  to  an  undivided  half  thereof,  and 
the  equitable  owner  of  the  other  half.  Pending  a  suit  against  Jier  by 
the  husband  for  a  divorce,  he  obtained  her  conveyance  of  the  premises 
through  fraud,  and  the  imposition  and  treachery  of  her  solicitor  acting 
in  collusion  with  him,  which  deed  the  wife  afterward  surreptitiously 
obtained,  and  refused  to  surrender:  Held,  that  a  bill  by  the  husband 
for  a  restoration  of  the  deed  was  properly  dismissed,  and  the  wife  prop- 
erly restored  to  her  title  on  cross-bill  to  set  aside  her  convej^ance  to  her 
husband,  and  have  the  title  to  the  land  confirmed  in  her.  The  fact  that 
the  wife  may  have  committed  adultery  did  not  deprive  her  of  her  prop- 
erty rights,  or  the  right  to  protection  against  the  fraudulent  action  of  her 
husband.     Pinneo  et  al.  v.  Goodspeed,  Ex'r.  et  al.  181. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FREEHOLD. 
Whether  freehold  involved. 

Within  the  statute  relating  to  appeals.  See  APPEALS  AND  WRITS 
OF  ERROR,  13. 

GIFT.     See  VOLUNTARY  SETTLEMENT,  1. 
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GUARDIAN  AND  WARD. 

Testamentary  guardian. 

1.  Necessity  of  giving  bond  and  receiving  a  commission  before  act- 
ually becoming  guardian.  The  statute  relating  to  guardians  author- 
izes a  parent  to  appoint  a  testamentary  guardian  for  the  custody  and 
education  of  his  minor  child,  and  the  custody  of  its  property,  or  to  give 
the  custody  and  tuition  to  one  and  the  custody  of  the  property  to  another; 
but  the  guardian  of  the  property  is  required  to  give  a  bond,  as  in  other 
cases,  unless  this  is  dispensed  with  by  the  will,  and  to  receive  a  commis- 
sion from  the  county  court  to  act,  and  when  such  bond  is  not  so  dispensed 
with,  such  appointee  will  not  become  the  guardian  of  the  minor  until 
he  gives  a  bond  as  such,  and  is  commissioned  by  the  county  court. 
Wadsworth  v.  Connell  et  al.  369. 

Who  may  act  in  behalf  of  infants. 

2.  In  the  prosecution  and  defence  of  suits.  Ordinarily  the  guardian 
is  the  proper  person  to  represent  his  ward  in  all  legal  proceedings,  and 
he  should  do  so  unless  some  good  reason  appears  to  the  contrary,  of 
which  the  court  in  which  the  proceeding  is  instituted  or  is  proposed  to 
be  brought  is  the  judge.     Patterson  v.  Pullman  et  al.  80. 

3.  Construction  of  the.  statute.  In  sec.  18,  chap.  64,  Rev.  Stat.,  re- 
lating to  guardians  and  wards,  the  words  "appoint  or  allow  any  person,  as 
next  friend,"  for  a  minor,  to  commence  or  defend  any  suit,  etc.,  clearly 
show  that  the  court  is  clothed  with  a  discretion  in  appointing  or  allow- 
ing one  other  than  the  guardian  to  institute  or  defend  a  suit  on  behalf  of 
an  infant.  This  discretion  is  necessary  to  prevent  many  suits  in  refer- 
ence to  the  same  subject  matter  being  brought  in  behalf  of  an  infant. 
Ibid.  80. 

4.  Person  representing  infant  should  be  a  suitable  one.  As  an 
infant,  when  properly  in  court,  is  bound  by  its  decrees  or  judgments  the 
same  as  adults,  it  is  important  that  none  but  a  suitable  person  should  be 
permitted  to  institute  or  defend  suits  on  its  behalf,  and  there  should 
clearly  be  no  conflicting  interests  between  the  infant  and  the  party  rep- 
resenting him.     Ibid.  80. 

5.  In  this  case  the  guardian  of  a  minor  brought  a  suit  in  equity  in  his 
ward's  name  to  have  a  deed  of  trust  of  his  deceased  mother  construed, 
and  the  infant's  rights  in  the  property  named  in  the  deed  ascertained  and 
declared,  in  which  the  minor's  father,  who  had  formerly  been  the  guard- 
ian of  the  minor,  filed  a  cross-bill  seeking  to  have  the  trust  deed  declared 
void,  and  claiming  a  life  estate  in  the  property  as  tenant  by  the  curtesy. 
On  the  hearing  of  the  cross -bill  it  was  dismissed,  and  thereupon  the 
father,  as  next  friend  of  his  son,  filed  a  bill  seeking  to  have  the  trust  deed 
set  aside,  alleging  that  the  interests  of  the  son  were  not  properly  pro- 
tected by  the  guardian's  bill,  and  making  the  guardian  a  party.  On 
motion  of  the  guardian,  and  upon  affidavit  showing  these  facts,  aud  also 
the  removal  of  the  father  as  guardian   by  the  county  court,  the  circuit 
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Who  may  act  in  behalf  of  infants.     Continued. 

court  dismissed  the  second  bill  brought  by  the  father,  it  appearing  that 
the  time  for  suing  out  a  writ  of  error  by  the  father  to  review  the  decree 
dismissing  his  cross-bill  had  not  expired:  Held,  that  as  the  ward's 
interest  could  be  as  well  protected  in  the  prior  suit  as  in  the  last  one, 
and  as  the  father  had  claimed  an  interest  adverse  to  his  son,  there  was 
no  abuse  of  discretion  in  the  court  in  refusing  to  allow  the  father  to 
prosecute  the  second  suit,  and  in  dismissing  the  same.  Patterson  v. 
Pullman  et  al.  80. 

Guardian—  executor. 

6.  In  which  capacity  liable.  See  ADMINISTRATION  OF  ES- 
TATES, 2,  3. 

HABEAS  CORPUS. 
Whether  the  proper  remedy. 

1.  Not  allowed  to  correct  mere  errors.  A  party  committed  to  jail, 
by  a  court  having  jurisdiction,  until  a  fine  imposed  on  a  conviction  for 
an  offence  and  the  costs  of  the  prosecution  are  paid,  is  not  entitled  to  a 
discharge  on  habeas  corpus,  on  the  ground  the  court  erroneously  refused 
to  discharge  him  under  section  455  of  the  Criminal  Code,  and  errone- 
ously refused  to  admit  proper  evidence  on  his  application  for  such  dis- 
charge.    People  ex  rel.  v.  Foster,  156. 

2.  A  writ  of  habeas  corpus  does  not  lie  from  this  court  to  review  a 
decision  of  a  court  having  competent  jurisdiction  to  act  and  decide,  for 
the  purpose  of  correcting  merely  an  alleged  error  in  the  ruling  of  the 
inferior  court.  The  order  of  such  court,  however  erroneous  it  may  be, 
if  it  had  jurisdiction,  can  not  be  set  aside  or  reversed  on  an  application 
for  a  discharge  under  the  Habeas  Corpus  act.  In  such  application  this 
court  can  only  act  when  the  court  below  has  proceeded  without  or  has 
exceeded  its  jurisdiction.     Ibid,  156. 

Grounds  of  discharge. 

3.  When  applicant  is  detained  under  legal  process.  Under  the 
statute  a  person  imprisoned  or  detained  by  virtue  of  legal  process  can  be 
discharged  on  habeas  corpus  only  on  some  one  or  more  of  the  grounds 
enumerated  in  section  22  of  the  act,  and  no  court  or  judge,  on  the  return 
of  the  writ,  can  in  any  other  matter  inquire  into  the  legality  or  justice  of 
a  judgment  or  decree  of  a  court  legally  constituted.     Ibid.  156. 

HANDWRITING. 
Proof  of  handwriting.     See  EVIDENCE,  9,  10. 

HIGHWAYS. 
Streets  of  a  town  or  city. 

1.  Bounded  upon  navigable  streams — of  their  width — whether  lim- 
ited by  figures  on  the  plat.     A  town  was  laid  out  in  this  State,  on  the 
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eastern  bank  of  the  Mississippi  river,  and  in  the  recorded  plat  thereof 
a  street  was  designated  between  the  western  tier  of  blocks  and  the  river, 
called  "Water  street,"  marked  as  eighty  feet  wide,  but  the  western  line  of 
the  street  on  the  plat  was  not  a  straight  line,  but  an  irregular,  wavy-line, 
indicating  the  river  as  its  western  boundary,  and  the  proprietors  expressly 
reserved  on  the  plat  the  exclusive  right  to  all  ferry  privileges,  and  the 
proof  showed  that  such  street  had  always  been  treated  and  used  as 
extending  to  the  river,  until  recently:  Held,  that  such  street  must 
be  considered  as  extending  to  the  river,  and  that  the  designation  of  the 
width  of  the  street  was  not  to  limit  its  width,  but  to  show  the  average 
width  between  the  front  tier  of  blocks  and  the  river.  Village  of  Brook- 
lyn v.  Smith,  429. 

2.  A  street  bounded  upon  a  navigable  stream,  above  high  water  mark, 
like  a  grant  so  bounded,  will,  extend  to  the  center  of  the  stream,  unless 
an  intention  is  clearly  shown  in  the  grant  or  act  laying  out  the  street, 
to  stop  at  the  edge  of  the  river.     Ibid.  429. 

3.  Diminishing  width  of  streets  by  a  re-survey  and  re-platting. 
It  is  the  original  pla,t,  properly  executed  and  recorded,  and  the  act  of 
the  original  proprietors  of  a  town  in  making  the  same,  that  make  a  dedi- 
cation of  land  for  a  street;  and  the  corporate  authorities  of  such  town, 
after  its  incorporation,  have  no  power  to  change  or  subtract  from  such 
dedication  by  any  re-surveying  and  re-platting  of  the  lots  and  streets. 
The  original  survey  and  dedication  must  prevail  in  such  case,  and  the 
village  or  town  will  not  be  estopped  from  insisting  on  the  dedication 
as  originally  made.     Ibid.  429. 

4.  Town  plat — operates  as  a  grant.  The  acknowledgment  and  re- 
cording of  a  plat  of  a  town  by  the  proprietors  of  the  land  so  laid  out  into 
lots  and  streets,  under  the  statute,  has  all  the  force  of  an  express  grant 
to  convey  from  them  the  land  embraced  by  the  streets,  and  vest  it  in  the 
corporation.     Ibid.  429. 

5.  In  whom  the  fee  vests — and  for  whom.  The  fee  of  the  streets  of 
a  village  laid  out  by  plat  under  the  statute,  and  recorded,  is  held  by  the 
corporation  in  trust  for  the  benefit  of  the  lot  owners  and  the  public.  If 
the  village  has  not  a  corporate  existence,  the  fee  in  the  streets  remains 
in  abeyance,  subject  to  vest  in  the  corporation  the  moment  it  is  created. 
Ibid.  429. 

6.  Ice  formed  over  a  street — ownership  therein.  In  Washington  Ice 
Co.  v.  Shortall,  101  111.  46,  it  was  held  that  ice  formed  upon  a  stream 
of  water  belongs  to  the  owner  of  the  bed  of  the  stream.  So  where  a 
street  of  an  incorporated  village  situate  upon  the  bank  of  the  Mississippi 
river,  extends  to  the  center  of  the  stream,  the  fee  of  the  street  is  in  the 
corporation  for  the  benefit  of  the  lot  owners  and  the  public,  and  the  village 
authorities  may  properly  interpose  to  prevent  an  intruder  from  cutting 
and  removing  ice  which  may  have  formed  upon  such  street.     Ibid.  429. 
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HOMESTEAD. 
Homestead  in  the  wife's  land. 

1.  By  ichat  law  governed — power  of  disposition  in  the  wife.  A 
husband's  homestead  rights  in  the  lands  of  his  wife  are  determined  by 
the  law  in  force  at  the  death  of  the  wife,  and  not  by  any  different  law  in 
force  at  any  time  prior  thereto.  Under  the  law  in  force  since  1874,  a 
wife  has  no  power  to  devise  her  homestead  to  another,  and  thus  deprive 
her  husband  of  that  estate.     Henson  v.  Moore  et  al.  403. 

Abandonment. 

2.  Temporary  absence.  The  fact  of  the  absence  of  a  husband  from 
his  residence  on  his  wife's  premises  for  a  short  time,  in  consequence  of 
some  difficulty  with  his  wife,  when  he  returns  during  her  last  sickness, 
and  lives  with  her  on  the  property  till  her  death,  will  not  be  such  an 
abandonment  of  the  homestead  as  to  deprive  him  of  any  right  the  statute 
gives  him,  or  preclude  him  from  claiming  the  estate  of  homestead.  Ibid. 
403. 

HUSBAND  AND  WIFE. 
Separate  maintenance. 

1.  When  granted.  Where  a  husband  mistreats  his  wife,  so  that  she 
can  not  live  with  him,  and  keeps  another  woman  in  the  same  house  with 
her,  under  such  circumstances  as  to  justify  her  belief  of  an  improper 
intimacy  between  them,  and  refuses  to  live  with  her  any  longer  as  his 
wife  for  an  alleged  want  of  congeniality,  and  finds  her  another  place  in 
which  to  live,  keeping  such  other  woman  as  an  inmate  of  his  house,  and 
otherwise  mistreats  his  wife,  the  court  will  be  authorized  in  decreeing 
the  wife  a  separate  maintenance.     Willetts  v.  Willetts,  122. 

2.  Of  the  amount.  Where  the  husband,  who  is  a  farmer,  owns  prop- 
erty, mostly  real  estate,  of  the  value  of  $30,000,  and  is  guilty  of  such 
misconduct  as  to  authorize  his  wife  to  have  a  separate  maintenance,  $500 
allowance  per  annum  is  not  unreasonable.     Ibid.  122. 

3.  The  living  apart  must  be  without  wife's  fault.  In  order  to 
authorize  a  decree  against  a  husband  for  the  separate  maintenance  of  his 
wife,  she  must  show  that  her  living  apart  from  him  is  "without  her 
fault."  Where  the  wife  had  for  twelve  years  subjected  her  husband  to 
vexatious  suits  on  groundless  charges  of  extreme  cruelty,  and  to  another 
on  a  groundless  charge  of  adultery,  and  while  the  latter  suit  was  still 
pending  she  voluntarily  went  to  his  nouse  with  a  party  of  her  friends, 
and  he  ordered  her  and  her  friends  to  leave,  refusing  to  give  her  supper 
and  forbidding  her  to  enter  a  bedroom,  saying  she  could  not  stay  that 
night,  and  this  was  all  the  evidence  to  show  her  living  apart  from  her 
husband  was  without  her  fault:  Held,  that  the  evidence,  under  the  cir- 
cumstances, was  not  sufficient  to  justify  a  decree  of  an  allowance  for  a 
separate  maintenance.     Jenkins  v.  Jenkins,  134. 

4.  After  such  a  state  of  affairs  and  course  pursued  by  the  wife,  she 
should,  on  her  return  to  his  house,  have  distinctly  told  her  husband  that 
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HUSBAND  AND  WIFE.     Separate  maintenance.     Continued. 

she  proposed  to  abandon  the  litigation  against  him,  and  live  in  peace 
with  him,  and  have  given  him  the  opportunity  of  considering  her  pro- 
posal to  return,  before  she  could  put  him  in  default.  Jenkins  v.  Jen- 
kins, 134. 

ICE. 
Ownership  therein. 

1.  When  formed  upon  a  street.  In  Washington  Ice  Co.  v.  Shortall, 
101  111.  46,  it  was  held^that  ice  formed  upon  a  stream  of  water  belongs  to 
the  owner  of  the  bed  of  the  stream.  So  where  a  street  of  an  incorpo- 
rated village  situate  upon  the  bank  of  the  Mississippi  river,  extends  to  the 
center  of  the  stream,  the  fee  of  the  street  is  in  the  corporation  for  the 
.  benefit  of  the  lot  owners  and  the  public,  and  the  village  authorities  may 
properly  interpose  to  prevent  an  intruder  from  cutting  and  removing  ice 
which  may  have  formed  upon  such  street.  Village  of  Brooklyn  v. 
Smith,  429. 

ILLEGAL  CONTEACT. 
Will  not  be  enforced  in  chancery.     See  CHANCERY,  19-21. 

INDUSTRIAL  SCHOOLS. 

Oe  the  act  of  1879  IN  aid  of  "industrial  schools  for  girls." 

1.  Not  sectarian,  within  meaning  of  constitutional  prohibition. 
There  is  nothing  in  the  various  provisions  of  the  act  of  May  28,  1879, 
entitled  "An  act  to  aid  industrial  schools  for  girls,"  which  authorizes 
or  contemplates  the  organization  of  these  schools  for  sectarian  purposes, 
within  the  meaning  of  section  3,  article  8,  of  the  constitution,  prohibiting 
any  appropriation  or  pay  from  any  public  fund,  or  anything  in  aid  of 
any  church  or  sectarian  purpose,  by  any  public  corporation,  but  on  the 
contrary,  it  is  expressly  prohibited  in  the  last  section  of  the  act.  County 
of  McLean  v.  Humphreys,  378. 

2.  If,  notwithstanding  this  inhibition  in  the  act,  such  a  school  should 
be  prostituted  to  any  church  or  sectarian  purposes,  the  law  affords  ample 
means  for  a  speedy  correction  of  such  an  abuse  of  the  act.     Ibid.  378. 

3.  Constitution  not  to  be  so  construed  as  to  deprive  the  legislature 
of  the  power  of  protecting  dependent  and  unfortunate  infants.  It  is 
the  unquestioned  right  and  imperative  duty  of  every  enlightened  govern- 
ment, in  its  character  of  parens  patriae,  to  protect  and  provide  for  the 
comfort  and  well-being  of  such  of  its  citizens  as,  by  reason  of  infancy, 
defective  understanding,  or  other  misfortune  or  infirmity,  are  unable  to 
take  care  of  themselves,  and  all  constitutional  limitations  must  be  so  con- 
strued and  understood  as  not  to  interfere  with  the  proper  and  legitimate 
exercise  of  this  important  governmental  function.     Ibid.  378. 
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INDUSTRIAL  SCHOOLS. 
Of  act  or  1879  in  aid  of  "industrial  schools  foe  girls.     Continued. 

4.  Act  does  not  infringe  constitutional  guaranty  of  personal  liberty. 
The  act  of  1879,  in  relation  to  industrial  schools  for  dependent  infant 
females,  is  not  obnoxious  to  the  objection  that  it  infringes  upon  the 
constitutional  guaranty  of  the  personal  liberty  of  the  citizen.  The 
restraint  which  the  act  imposes  is  only  such  as  is  essential  to  the  com- 
fort and  well-being  of  the  unfortunate  class  brought  within  its  pro- 
visions. All  governmental  and  parental  care  necessarily  imposes  more 
or  less  wholesome  restraint.     County  of  McLean  v.  Humphreys,  378. 

5.  Remedy  for  abuses  under  act.  The  'claim  that  the  act  is  not 
well  guarded  with  a  view  of  preventing  abuses,  is  a  matter  that  addresses 
itself  more  properly  to  the  legislative  than  to  the  judicial  department  of 
the  government,  and  if  conceded  to  be  well  taken,  affords  no  ground  for 
declaring  the  act  unconstitutional.  If  such  objection  is  well  founded, 
the  constitution  clothes  the  judiciary  with  ample  authority  to  correct 
any  abuses  that  may  arise  under  the  act.     Ibid.  378. 

Liability  of  county. 

6.  For  expenses  of  keeping  dependent  infant  female.  "Where  an 
order  of  the  county  court  is  duly  and  properly  made,  committing  a 
dependent  infant  female  to  an  industrial  school,  under  the  act  of  1879 
relating  to  industrial  schools  for  girls,  and  is  executed  by  those  in  charge 
of  such  a  school  to  which  the  girl  was  sent,  the  county  from  which 
such  person  is  sent  will  be  liable  for  the  reimbursement  of  the  proper 
expenses  of  carrying  out  the  order  of  the  court.     Ibid.  378. 

INFAMOUS  CRIME. 
At  common  law. 

And  under  the  statute.     See  WITNESSES,  10,  11. 

INFANTS. 
Who  may  act  in  behalf  of  an  infant. 

In  the  prosecution  and  defence  of  suits.  See  GUARDIAN  AND 
WARD,  2-6. 

INFORMATIONS. 
By  whom  controlled. 

1.  By  the  common  law  the  relator  in  an  information  can  not  take  any 
step  in  the  cause  in  his  own  name,  and  independent  of  the  Attorney 
General.  The  Attorney  General  is  the  only  person  whom  the  court  will 
recognize,  and  he  may  dismiss  the  proceeding,  if  he  thinks  proper,  in 
the  discharge  of  his  official  duty.  Hesing  v.  The  Attorney  General 
et  al.  292. 

Who  may  appeal. 

2.  In  case  of  an  information.  See  APPEALS  AND  WRITS  OF 
ERROR,  3. 
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INJUNCTION. 

TO  RESTRAIN  COLLECTION  OF  TAXES. 

1.  Generally .  In  matters  of  revenue,  courts  of  equity  rarely  grant 
relief,  and  never  where  the  party  has  means  of  relief  at  law,  and  fails  or 
refuses  to  pursue  his  lega"l  remedy,  or  show  equitable  excuse  for  such 
failure.     Felsenthal  et  al.  v.  Johnson,  21. 

2.  Relief  against  taxes  on  the  ground  of  accident  or  mistake — neg- 
ligence to  pursue  legal  remedy.  A  person  assessed  for  taxation  who 
knows  of  the  amount  assessed  in  time  to  appeal  to  the  county  board  to 
have  the  same  corrected  for  over- valuation,  and  makes  a  slight  effort  to 
do  so  by  filing  objections  with  the  county  clerk,  who  promises  to  notify 
him  when  to  appear  before  the  board,  which  the  clerk  fails  to  do,  has  no 
ground  for  equitable  relief  under  the  head  of  accident  or  mistake.  The 
clerk's  neglect,  as  his  agent,  is  his  own,  for  which  he  is  responsible. 
Ibid.  21. 

3.  On  assessment  of  property  which  is  exempt — remedy  is  at  law. 
See  TAXATION,  4. 

INSTRUCTIONS. 
The  office  of  an  instruction. 

1.  The  office  of  instructions  is  to  inform  the  jury  what  the  law  is 
relating  to  the  case  in  hand,  and  to  assist  them  in  applying  it  to  the  evi- 
dence before  them;  and  it  is  the  duty  of  courts  of  review,  in  criminal 
cases,  to  see  that  no  substantial  'error  is  committed  in  attempting  to 
accomplish  these  objects,  which  may  prejudice  the  rights  of  the  accused, 
and  this  is  all  the  law  requires.     Lander  v.  The  People,  248. 

Of  their  qualities. 

2.  Stating  mere  abstract  propositions  of  law.  While  the  giving  of 
an  instruction,  which  states  merely  abstract  propositions  of  law,  may  not 
in  all  cases  be  regarded  as  error,  it  is  not  error  to  refuse  such  an  in- 
struction.    Devlin  v.  The  People,  504. 

3.  Relating  to  the  testimony  of  particular  witnesses.  It  is  not  allow- 
able in  an  instruction  to  call  the  attention  of  the  jury  to,  and  lay  par- 
ticular stress  upon,  the  testimony  of  certain  witnesses  concerning  facts 
about  which  the  evidence  is  contradictory.     Ibid.  504. 

4.  As  tending  to  discredit  some  of  the  witnesses.  Upon  the  ques- 
tion of  the  personal  identity  of  persons  on  trial  upon  a  criminal  charge, 
several  witnesses  testified.  The  trial  court  instructed  the  jury  that  they 
were  "not  bound  to  believe  that  any  witness  or  witnesses  were  able  to 
identify  the  defendants  with  certainty,  because  they  may  have  sworn 
positively  to  their  identity;  and  the  jury  should  not  so  believe  if  they 
themselves  were  satisfied,  from  the  circumstances  proved,  that  there  was 
a  reasonable  doubt  as  to  whether  any  witness  or  witnesses  were  able  to 
and  did  identify  the  defendants  as  the  guilty  persons."  It  was  held, 
not  error  to  refuse  the  instruction.     Ibid.  504. 
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INSTRUCTIONS.     Of  their  qualities.     Continued. 

5.  The  vice  of  the  instruction  was,  that,  in  effect,  the  jury  were  told 
that  if  they  should  believe  that  any  one  of  the  witnesses  who  testified 
on  the  subject  was  unable  to  identify  the  prisoners  as  the  guilty  parties, 
they  should  not  believe  any  of  the  other  witnesses  would  be  able  to 
identify  them,  even  though  such  other  witnesses  could  and  did  fix  such 
identity  by  their  testimony.     Devlin  v.  The  People,  504. 

6.  May  be  given  on  party's  theory  based  on  evidence.  On  the  trial 
of  a  party  for  a  conspiracy  to  obtain  goods,  etc.,  where  the  evidence 
upon  the  material  points  in  the  case  is  conflicting,  it  is  error  to  refuse  an 
instruction  for  the  defendant  fairly  presenting  the  law  on  the  theory  of 
the  case  contended  for  by  him,  having  a  basis  in  the  evidence  on  which 
to  rest.     Trashy.  The  People,  569. 

7.  Summing  up  facts  on  one  side  only.  An  instruction  is  calculated 
to  mislead,  and  erroneous,  which  sums  up  all  or  a  number  of  the  facts 
the  evidence  tends  to  prove  on  one  side,  and  omits  all  on  the  other,  thus 
impressing  on  the  jury  that  the  facts  recited  are  the  only  ones  that  are 
important  in  the  case.     Pennsylvania  Co.  v.  Stoelke,  Admr.  201. 

8.  Singling  out  parts  of  evidence.  As  a  general  rule,  an  instruction 
is  faulty  which  calls  attention  specially  to  a  part  of  the  evidence  bearing 
upon  a  given  question,  omitting  to  mention  other  parts  of  the  proof  bear- 
ing upon  the  same  question.  Where,  however,  the  damages  to  be  ascer- 
tained rest  upon  several  separate  alleged  grievances,  which  may  be 
considered  separately  as  items,  attention  may  properly  be  called  to  any 
one  of  the  subjects.  St.  Louis,  Jerseyville  and  Springfield  Railroad 
Co.  v.  Kirby,  345. 

9.  Must  not  ignore  important  fact  bearing  on  party's  rights.  An 
instruction  is  vicious  which  ignores  an  important  fact  intimately  con- 
nected with  and  affecting  the  plaintiff's  right,  or  the  extent  of  the  defend- 
ant's liability,  which  the  evidence  tends  to  prove.  Thus,  where  the 
plaintiff,  in  an  action  against  a  railroad  company  to  recover  for  a  perma- 
nent personal  injury,  including  one  to  his  spine,  claimed  to  have  resulted 
from  an  unjustifiable  assault  upon  him  by  the  conductor  as  he  was 
attempting  to  board  a  car  while  in  motion,  the  proof  tending  strongly  to 
show  that  the  principal  injury,  the  one  to  his  spine,  was  caused  by  a 
severe  strain  or  wrenching  of  his  body  in  attempting  to  get  on  the  train, 
an  instruction  which  ignores  the  fact  that  such  injury  might  have  resulted 
from  his  own  imprudent  act,  should  not -be  given.  It  should  exclude 
from  the  jury  all  idea  that  there  could  be  any  recovery  for  injuries  sus- 
tained by  the  imprudent  attempt  to  board  the  car  while  in  motion. 
Wabash,  St.  Louis  and  Pacific  Railroad  Co.  v.  Rector,  296. 

10.  Error  when  not  cured  by  others.  It  is  not  sufficient,  in  such  a 
case,  that  some  of  the  defendant's  instructions  may  have  stated  the  law 
correctly  on  such  branch  of  the  case.  The  plaintiff's  instructions  should 
have  done  the  same  thing,  so  that  the  jury  might  not  be  misled  by  con- 
sidering one  set  or  the  other  of  the  charges  given.     Ibid.  296. 
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INSTRUCTIONS.     Of  theik  qualities.     Continued. 

11.  May  assume  facts  conceded  and  not  disputed.  It  is  not  error  for 
an  instruction  to  assume  a  fact  in  the  case  where  it  is  not  disputed,  but 
fully  recognized  by  both  parties.  St  Louis,  Jerseyville  and  Springfield 
Railroad  Co.  v.  Kirby,  345. 

INSURANCE. 
Life  policy — with  whom  contkact  is  made. 

1.  And  who  has  the  legal  title  and  right  to  control  of  policy.  Where 
a  father  procured  a  policy  of  insurance  upon  his  own  life  for  the  benefit 
of  his  infant  daughter,  which  was,  in  express  terms,  made  payable,  upon 
his  decease,  to  her,  her  executors,  etc.,  and  paid  all  the  premiums 
thereon  out  of  his  own  funds,  making  no  charge  of  the  same  against  her, 
and  retaining  the  custody  of  the  policy:  Held,  that  the  contract  of  the 
insurance  company  was  with  the  daughter,  and  upon  her  death  the  legal 
title  in  the  contract  vested  in  her  legal  representative,  and  that  he  was 
legally  entitled  to  the  possession  of  the  policy,  and  that  the  administrator 
of  the  deceased  daughter  was  entitled  to  an  order  for  its  surrender  to 
him.     Glanz  v.  Glogckler,  573. 

INSURANCE  COMPANIES. 
Taxation  of  foreign  insurance  companies.     See  TAXATION,  11, 
12,  13.      . 

INTEREST. 
Unreasonable  and  vexatious  delay  of  payment. 

1.  Mere  delay  to  make  payment  of  money  due  on  an  account,  or 
appearing  and  defending  suit  for  its  recovery,  will  not  authorize  a 
recovery  of  interest"  under  the  clause  of  the  statute  giving  interest  "on 
money  withheld  by  an  unreasonable  and  vexatious  delay  of  payment." 
West  Chicago  Alcohol  Works  v.  Sheer,  586. 
•  2.  The  delay  of  payment  must  be  both  unreasonable  and  vexatious, 
and  to  make  it  such  the  debtor  must,  in  some  way,  have  thrown  obstacles 
in  the  way  of  collection  of  the  demand,  or  by  some  management  have 
induced  the  creditor  to  prolong  taking  proceedings  to  collect  the  debt 
longer  than  he  would  otherwise  have  done.     Ibid.  586. 

Money  due  upon  verbal  contract. 

3.  Former  decision.  The  statute  does  not  allow  interest  on  money, 
after  it  becomes  due  by  the  terms  of  the  contract,  unless  such  contract 
is  in  writing,  or  unless  the  money  is  due  on  the  settlement  of  accounts 
between  the  parties.  The  case  of  Maltman  v.  Williamson,  69  111.  423. 
so  far  as  it  holds  that  money  becoming  due  upon  a  verbal  contract  will 
carry  interest  when  it  is  a  certain  and  definite  sum,  is  not  to  be  fol- 
lowed.    Ibid.  586. 
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INTERNATIONAL  LAW. 

Citizens  ob  subjects  in  a  foeeign  countey. 

1.  How  far  affected  by  laws  of  their  home  government.  Every  State 
has  the  power  to  enact  laws  which  will  personally  bind  its  citizens  or 
subjects  when  sojourning  in  a  foreign  jurisdiction,  provided  they  in 
terms  profess  to  so  bind  them.  It  is  true,  such  laws  have  no  extra-terri- 
torial effect,  so  as  to  authorize  their  enforcement  in  a  foreign  country; 
but  upon  the  return  of  the  parties  violating  them,  they  may  be  enforced 
in  the  same  manner  and  to  the  same  extent  as  if  their  infraction  had 
occurred  in  the  State  enacting  them.     Roth  v.  Roth  et  al.  35. 

Change  of  domicile. 

2.  Effect  upon  the  status  of  the  individual.  Ordinarily  when  a  per- 
son, upon  a  change  of  domicile,  goes  into  another  State  or  country,  the 
personal  status  which  he  carries  with  him  will  be  recognized  by  the 
courts  of  the  latter  country;  but  this  rule  is  subject  to  certain  exceptions. 
If,  for  instance,  such  status  has  been  acquired  by  violation  of  an  express 
provision  of  the  positive  law  of  the  State  in  which  its  recognition  is 
asked,  or  if  it  be  contrary  to  the  spirit  and  genius  of  its  institutions,  as 
a  title  of  nobility  wrould  be  here,  or  if  it  is  opposed  to  its  settled  policj7, 
or  to  the  good  order  and  well  being  of  society,  Or  to  public  morality  and 
decency,  in  all  such  cases  the  status  will  not  be  recognized  by  the  courts 
of  the  latter  State.     Ibid.  35. 

Mabbiage  of  fobeign  bobn  pebsons. 

3.  In  this  country — validity  of  the  marriage.     See  MARRIAGE,  1. 
Of  theib  subsequent  betubn  to  the  fobeign  countby. 

4.  And  acquiring  domicile  there  after  a  valid  marriage  here — effect 
of  foreign  decree  annulling  the  marriage,  as  to  subsequent  rights  of 
the  parties  in  this  State.     Same  title,  2,  3. 

CONTBACT  MADE  IN  A  FOBEIGN  COUNTEY. 

5.  "Marriage  and  inheritance  contract" — of  its  effect  as  a  transfer 
of  title  to  property  in  this  Slate.     Same  title,  4. 

INTER- STATE  COMMERCE. 
Act  to  peevent  unjust  disceimination  in  bailboad  chabges. 

Of  its  constitutionality  as  affecting  inter-State  commerce.  See 
RAILROADS,  5,  6. 

INTOXICATION. 
As  a  defence  in  ceiminal  case.  '   See  CRIMINAL  LAW,  13,  14. 

INURING  OF  TITLE. 

Subsequently  acquieed  by  geantob. 

1.  A  subsequently  acquired  title  of  a  grantor  inures  to  the  benefit  of 
his  grantee  by  way  of  estoppel,  to  avoid  circuity  of  action,  and  where 
there  is  no  liability  on  the  covenants  of  the  grantor's  deed  there  is  no 
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INUKING  OF  TITLE. 

Subsequently  acquired  by  grantor.     Continued. 
foundation  for  the  estoppel,  and  a  title  subsequently  acquired  from  his 
grantee  will  not  inure  to  such  grantee,  and  thereby  make  his  deed  inop- 
erative.    Smiley  v.  Fries,  416. 

JUDGMENTS. 
Foreign  judgment. 

1.  How  far  conclusive  on  the  parties  here.  Where  the  court  of  a 
foreign  country  has  jurisdiction  of  the  parties  and  subject  matter  of  a 
suit,  and  this  affirmatively  appears,  its  judgment  or  decree  will  be  con- 
clusive on  the  parties,  their  legal  representatives  and  privies,  in  all  coun- 
tries where  the  matters  litigated  are  again  drawn  in  question;  and  this  is 
particularly  so  with  respect  to  judgments  or  decrees  affecting  the  status 

■     of  a  person,  they  being  in  the  nature  of  judgments  in  rem,  which  are 
binding  on  the  whole  world.     Roth  v.  Roth  et  al.  35. 

2.  The  limitation  to  this  rule  is,  that  it  mo,j  be  shown  such  judgment 
or  decree  was  obtained  by  means  of  fraud,  or  gross  abuse  of  the  process 
of  the  court,  or  flagrant  departure  from  the  ordinary  course  of  judicial 
procedure,  as,  for  instance,  that  a  party  in  interest  sat  as  a  judge  in  the 
cause.     Ibid.  35. 

Whether  a  judgment  is  final. 

3.  As  to  judgment  on  demurrer  to  a  plea  of  the  Statute  of  Limita- 
tions to  a  writ  of  error.     See  APPEALS  AND  WRITS  OF  ERROR,  6. 

JUDICIAL  SALES.     See  SALES,  1,  2. 

JUEISDICTION. 
Jurisdiction—  defined. 

1.  Jurisdiction  in  a  court  is  the  power  to  hear  and  determine  a  cause. 
It  is  coram  judice  whenever  a  case  is  presented  which  brings  this  power 
into  action.  The  filing  of  a  prcecipe  for  a  summons  in  a  suit  at  law 
brings  this  power  into  action,  and  it,  or  the  law  through  the  clerk,  then 
acts  by  the  issuing  of  the  summons,  and  a  suit  is  commenced  as  soon  as 
there  is  action,  or  the  law  requires  action.  Schroeder  v.  Merchants  arid 
Mechanics'  Ins.  Co.  71. 

Probate  jurisdiction  of  county  courts. 

2.  Not  exclusive.  The  constitution  does  not  confer  upon  the  county 
courts  exclusive  jurisdiction  in  all  matters  of  probate.  Such  courts  are 
simply  given  original  jurisdiction  in  such  matters,  and  nothing  more. 
Shaw  v.  Moderwell,  64. 

Equitable  jurisdiction  of  county  courts. 

3.  Of  its  character  and  extent.     See  COUNTY  COURT,  1. 
Contesting  wills  in  the  circuit  court. 

4.  Constitutionality  of  the  act  of  1872  giving  circuit  courts  jurisdic- 
tion in  such  cases.     See  WILLS,  6,  7. 
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JURISDICTION.     Continued. 
Justice  of  the  peace. 

5.  Jurisdiction  of  the  person — by  appearance.  See  JUSTICES  OF 
THE  PEACE,  1. 

Jurisdiction  of  the  peeson. 

6.  As  to  the  plaintiff — how  acquired — jurisdiction  of  the  defendant 
not  essential  to  the  commencement  of  a  suit.     See  ACTIONS,  2. 

Jurisdiction  in  chancery.     See  CHANCERY,  1,  2,  8,  9,  25,  28. 

JURY. 
Right  of  trial  by  jury. 

Dismissal  of  appeal  in  circuit  court  for  want  of  prosecution,  without 
a  trial  by  jury.     See  APPEALS  AND  WRITS  OF  ERROR,  25. 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  of  the  person. 

1.  By  appearance.  No  irregularity  in  the  summons  issued  by  a  jus- 
tice of  the  peace  can  affect  his  jurisdiction  of  the  subject  matter,  and 
such  irregularity  in  the  process,  or  service  thereof,  is  waived  by  the 
appearance  of  the  defendant  and  going  to  trial  on  the  merits.  Such 
appearance  confers  jurisdiction  of  the  pers.on  of  the  defendant,  even  if 
there  is  no  summons  or  no  service  whatever.  Schofield  et  al.  v.  Pope, 
130. 

Defects  cured  by  appeal. 

2.  By  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the 
circuit  court,  the  defendant  so  appealing  enters  his  appearance  to  the 
cause  in  the  circuit  court,  and  by  so  doing  waives  all  defects  in  the  pro- 
cess, the  want  of  process,  defects  in  the  service  of  or  want  of  service, 
before  the  justice.     Ibid.  130. 

Filing  transcript  of  judgment  in  circuit  court. 

3.  Of  its  effect — subsequent  suit  on  justice's  judgment.  The  filing 
of  a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace,  in 
the  office  of  the  clerk  of  the  circuit  court,  does  not  merge  the  justice's 
judgment  into  that  of  the  circuit  court,  so  that  no  recovery  can  be  had 
upon  the  justice's  judgment.  The  filing  of  such  transcript  does  not 
operate  to  extinguish  the  judgment  recovered  before  the  justice,  but  is 
only  a  means  provided  for  its  collection  from  the  real  estate  of  the 
defendant.     Seymour  et  al.  v.  Haines,  557. 

4.  After  the  filing  of  the  transcript  by  the  justice  of  the  peace  with 
the  clerk  of  the  circuit  court,  the  justice's  judgment  becomes  a  record 
upon  which  execution  may  issue  from  the  circuit  court,  and  it  may  be 
satisfied  in  the  same  manner  as  a  judgment  of  that  court.  It  then 
becomes  a  lien  on  the  defendant's  real  estate.     Ibid.  557. 

LACHES.     See  LIMITATIONS,  11,  12. 
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LANDLOKD  AND  TENANT. 

Of  the  assignment  or  a  lease  by  lessee. 

1.  When  contrary  to  stipulation — voidable  only,  not  void.  A  clause 
in  a  lease  that  the  same  shall  not  be  assigned  without  the  written  assent 
of  the  lessor,  is  for  the  benefit  of  the  lessor  only.  It  does  not  render 
the  assignment,  when  otherwise  made,  absolutely  void,  but  voidable 
only,  at  the  option  of  the  lessor  or  his  representatives.  Webster  et  al. 
v.  Nichols  et  al.  160. 

Waiver  of  cause  of  forfeiture. 

2.  Generally — and  in  case  of  improper  assignment  by  lessee.  Any 
act  done  by  a  landlord,  knowing  of  a  cause  of  forfeiture  by  his  tenant, 
affirming  the  existence  of  the  lease  and  recognizing  the  lessee  as  his 
tenant,  is  a  waiver  of  such  forfeiture.  The  receipt  of  rent  subsequently 
accruing,  from  the  tenant  by  the  landlord,  is  such  an  act,  and  the  ground 
of  forfeiture  is  thereby  waived.  So,  the  acceptance  of  rent  from  an 
assignee  or  purchaser  of  the  lessee  will  preclude  the  lessor  from  insist- 
ing upon  a  forfeiture  on  the  ground  the  assignment  was  made  without 
his  written  assent,  as  provided  in  the  lease.     Ibid.  160. 

Who  regarded  as  an  assignee. 

3.  Where  the  lessee  of  lots,  after  the  erection  of  buildings  on  the 
same,  sells  the  buildings  together  with  the  unexpired  term  at  the  same 
time,  and  the  purchaser  takes  possession  and  rents  out  the  lots,  and  pays 
the  original  lessor  the  rent  reserved  in  his  'original  lease,  which  is  ac- 
cepted, such  purchaser,  claiming  through  the  same  estate  as  his  vendor, 
whom  he  succeeds,  is  to  be  regarded  as  an  assignee  of  the  lease.  Ibid. 
160. 

Assignee  of  lease  holding  over. 

4.  Bound  to  same  rent.  Where  the  assignee  of  a  leasehold  estate 
continues  to  occupy  the  premises  after  the  term  has  expired,  in  the 
absence  of  any  new^agreement  the  law  will  bind  him  to  the  same  terms 
by  which  he  was  bound  under  the  expired  lease.     Ibid.  160. 

Subsequent  sale  by  lessee. 

5.  After  a  prior  assignment.  Where  a  husband,  as  agent  of  his 
wife,  purchased  of  the  lessee  of  property  the  buildings  placed  thereon 
by  the  lessee,  together  with  the  unexpired  term,  as  a  single  transaction, 
and  the  wife,  on  payment  therefor,  took  possession  of  the  property,  and 
paid  the  rents  to  the  lessor,  the  lessee  can  not  afterward  execute  a  bill 
of  sale  and  assignment  to  the  husband,  so  as  to  change  in  any  manner 
the  rights  of  the  parties.  The  title  having, passed  by  the  verbal  sale  and 
purchase,  the  lessee  will  have  nothing  to  sell  or  assign  to  another.  Ibid. 
160. 

Sale  of  unexpired  term  by  parol. 

6.  When  good.  The  holder  of  an  unexpired  term  of  years  in  land, 
may,  by  a  parol  agreement,  pass  the  title  or  right  of  possession  to  the 
remainder  of  the  term  as  well  as  the  houses  erected  by  him  on  the  prem- 
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Sale  of  unexpired  term  by  parol.     Continued. 

ises,  when  the  sale  is  followed  by  actual  possession,  delivered  and 
accepted  in  accordance  with  the  terms  of  such  agreement.  Webster 
et  al.  v.  Nichols  et  al.  160. 

Covenants  running  with  the  land. 

7.  So  as  to  bind  assignee  of  lease.  The  covenant  in  a  lease  or  deed 
to  pay  rent  is  one  that  runs  with  the  land,  and  is  binding  on  the  assignee 
without  his  being  specially  named.  So,  covenants  in  a  deed  that  extend 
to  a  thing  in  esse,  parcel  of  the  demise,  and  of  benefit  to  the  estate,  run 
with  the  land,  and  bind  not  only  the  covenantor  and  his  personal  repre- 
sentatives by  privity  of  contract,  but  also  the  assignee,  though  not  named, 
and  every  other  person  who  is  in,  of  any  estate  created  by  or  growing  out 
of  the  original  demise,  by  privity  of  estate.     Ibid.  160. 

8.  A  covenant  in  a  lease  that  the  rent  shall  be  a  first  and  valid  lien 
upon  the  buildings  and  improvements  upon,  or  that  may  be  put"  upon, 
the  premises  by  the  lessee,  etc.,  and  upon  his  or  their  interest  in  the 
lease  and  premises,  is  in  the  nature  of  security  for  the  payment  of  rent. 
It  is  but  an  incident  or  accessory  to  the  covenant  to  pay  rent,  and  with 
such  covenant  to  pay  the  rent  it  runs  with  the  land,  and  is  binding  upon 
the  assignee  of  the  term.     Ibid.  160. 

9.  A  lien  may  be  reserved  by  stipulation  in  a  lease,  upon  the  lessee's 
interest  in  the  demised  premises,  and  upon  the  buildings  and  improve- 
ments thereon,  to  secure  the  payment  of  the  rent,  and  such  lien  will  be 
good  and  enforceable  between  the  parties  and  all  persons,  except  creditors 
and  purchasers  without  notice,  although  the  lease  be  not  acknowledged 
and  recorded.     Ibid.  160. 

10.  Where  the  parties,  by  their  contract,  intend  to  create  a  positive 
lien  or  charge  either  upon  real  or  personal  property,  whether  it  is  then  in 
esse  or  not,  it  will  attach  in  equity  as  a  lien  or  charge  upon  the  particular 
property  as  soon  as  the  assignor  or  contractor  acquires  title  thereto, 
against  the  latter  and  all  persons  claiming  under  him,  either  voluntarily 
or  with  notice,  or  in  bankruptcy.     Ibid.  160. 

Lessee  to  pay  taxes. 

11.  Right  of  lessor  to  charge  penalty  paid  to  redeem  from  tax  sale. 
By  a  lease  of  real  property  the  lessee  covenanted  with  the  lessor  to  pay 
all  the  taxes  levied  upon  the  premises,  and  if  the  lessor  should  pay  the 
same,  to  pay  him  that  sum  in  addition  to  the  rent  reserved.  Having 
failed  to  pay  the  taxes  for  certain  years,  the  premises  were  sold,  and  the 
lessor,  two  years  after  such  sale,  paid  $500  penalty  to  redeem:  Held, 
that  the  lessor  could  charge  only  the  amount  of  the  taxes  for  which  the 
premises  were  sold,  and  that  the  covenant  did  not  require  the  payment 
of  any  penalty  by  the  lessee.     Ibid.  160. 
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Remedy  to  collect  rent. 

12.  As  against  assignee  of  lessee— jurisdiction  in  chancery.  A  court 
of  equity  has  no  jurisdiction  of  a  suit  by  a  lessor  of  premises,  the  object 
of  which  is  simply  to  obtain  a  decree  against  a  legal  assignee  for  the  rent 
due  from  him,  for  the  reason  there  is  a  complete  remedy  at  law.  Webster 
et  al.  v.  Nichols  et  al.  160. 

13.  But  when  it  is  sought  te  enforce  payment  of  rent  of  premises  as 
against  the  assignee  of  the  unexpired  term  by  the  sale  of  specific  prop- 
erty, upon  the  ground  that  ,a  lien  for  that  purpose  is  reserved  upon  the 
property, — in  other  words,  to  enforce  that  lien,  whether  it  is  a  legal  or 
equitable  one, — a  court  of  equity  will  have  jurisdiction.     Ibid.  160. 

Enforcing  lien  for  rent. 

14.  Of  the  adjustment  as  to  rents  received  by  assignee  from  his  sub- 
tenant. Where  a  lessor  has  a  lien  upon  the  demised  premises,  and  the 
improvements  thereon  or  to  be  put  thereon,  and  upon  the  lessee's  inter- 
est in  the  lease,  which  is  valid  and  enforceable  against  his  assignee,  who 
has  sublet  the  premises,  and  pending  a  bill  by  the  lessor  against  the 
assignee  to  enforce  this  lien  for  the  rents  due,  rents  coming  to  the 
assignee  have  been  paid  into  court,  the  court,  on  establishing  such  lien, 
may  require  the  money  so  paid  into  court  to  be  applied  to  the  rent  due 

•  from  the  assignee.  The  right  to  control  the  income,  etc.,  of  the  premises, 
follows  as  a  sequence  from  the  right  to  enforce  a  lien  upon  them.  Ibid. 
160. 

LARCENY.     See  CRIMINAL  LAW.  c 

LAW  AND  FACT. 

AS  TO  WHAT  CONSTITUTES  NEGLIGENCE. 

1.  Is  a  question  of  fact  for  the  jury.     See  NEGLIGENCE,  2. 

2.  And  not  to  be  proven  by  witnesses.     See  EVIDENCE,  22. 

LIENS. 
Attachment  lien. 

1.  As  against  a  fraudulent  conveyance,  or  another  creditor  who 
procures  the  fraudulent  conveyance  to  be  set  aside.  See  ATTACH- 
MENTS, 1,  2. 

Creditors  of  corporation. 

2.  Have  an  equitable  lien  on  the  capital  stock.  See  CORPORA- 
TIONS, 7. 

Lien  for  rent. 

3. '  Reserved  in  a  lease.     See  LANDLORD  AND  TENANT,  14. 
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LIMITATIONS. 
Practice— how  presented. 

1.  The  bar  of  the  Statute  of  Limitations  to  a  writ  of  error  may  be 
presented  by  motion  to  dismiss  as  well  as  by  plea,  when  it  appears  on 
the  face  of  the  record  that  the  writ  is  barred,  and  no  circumstances  are 
alleged  to  take  the  case  out  of  the  statute.  International  Bank  of 
Chicago  et  al.  v.  Jenkins  et  al.  143. 

Savings  in  favor  oe  married  women. 

2.  Repealed.  The  acts  of  1861  and  1874  enlarging  the  rights  and 
legal  capacities  of  married  women,  have,  by  implication,  repealed  all 
savings  in  their  favor  in  existing  limitation  laws,  including  the  one 
relating  to  the  prosecution  of  writs  of  error.     Geisen  v.  Heiderich,  537. 

Want  of  knowledge  of  party's  rights. 

3.  As  operating  to  prevent  the  bar.  The  fact  that  a  party  failed  to 
learn  of  his  equitable  rights  to  have  a  sale  of  his  interest  in  land  set 
aside,  until  a  short  time  before  the  expiration  of  the  period  fixed  as  a 
limitation  to  his  remedy,  will  not  take  his  case  out  of  the  bar  of  the 
statute,  when  his  cause  of  action  has  not  been  fraudulently  concealed 
from  him.     Conner  et  al.  v.  Goodman,  365. 

In  suits  by  and  against  assignee  in  bankruptcy. 

4.  As  to  person  claiming  adverse  interest.  Under  section  5057  of 
the  United  States  Statutes,  the  limitation  of  two  years  of  suits  by  or 
against  an  assignee  in  bankruptcy  is  confined  to  cases  between  such 
assignee  and  a  person  claiming  an  adverse  interest  touching  any  prop- 
erty or  rights  of  property  transferable  to  or  vested  in  such  assignee. 
International  Bank  of  Chicago  et  al.  v.  Jenkins  et  al.  143. 

5.  When  interest  is  adverse  to  assignee.  A  bank  filed  a  bill  to  fore- 
close a  mortgage  given  by  A  to  B  to  secure  certain  notes,  which  B  in- 
dorsed, and  pledged  to  the  bank  as  collateral  security  for  a  loan  to  him, 
and  also  as  a  security  for  any  and  all  indebtedness  the  bank  might  hold 
against  him  after  the  payment  of  the  loan.  B,  by  his  answer  and  cross- 
bill, set  up  that  his  indebtedness  to  the  bank  had  been  paid,  and  claimed 
various  payments  of  usury,  which  he  asked  to  have  applied  on  his  in- 
debtedness, and  that  if  so  applied  his  entire  indebtedness  would  be  sat- 
isfied. He  also  prayed  for  an  account  to  be  taken,  and  for  a  decree  for 
the  return  of  the  collaterals.  The  circuit  court  having  found  in  favor  of 
the  bank,  B's  assignee  in  bankruptcy  sued  out  a  writ  of  error  from  the 
Appellate  Court  to  reverse  the  decree  :  Held,  that  the  claim  of  the  bank 
and  that  of  B  were  not  only  adverse,  but  hostile,  within  the  meaning  of 

■  the  United  States  law  limiting  suits  by  or  against  assignees  in  bank- 
ruptcy, and  that  the  writ  of  error  was  barred  if  not  brought  within  two 
years  from  the  time  the  cause  of  action  accrued  to  the  assignee.  Ibid. 
143. 

Limitation  under  act  of  1839. 

6.  In  what  case  the  statute  applies.  The  possession  of  land,  and 
payment  of  all  taxes  thereon  for  seven  successive  years,  under  color  of 
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LIMITATIONS.     Limitation  under  act  of  1839.     Continued. 

title  acquired  in  good  faith,  is  a  bar  to  a  bill  in  chancery  to  set  aside  a 
decree  and  sale  of  such  land  in  a  proceeding  for  partition.  Conner  et  al. 
v.  Goodman,  365. 

7.  What  is  color  of  title.  An  administrator's  deed  for  land  sold  under 
an  order  of  a  competent  court,  for  the  payment  of  debts  of  the  intestate, 
is  good  color  of  title  under  the  seven  years  Limitation  law.     Ibid.  365. 

8.  A  quitclaim  deed  for  a  parcel  of  ground  which  includes  a  strip 
claimed  adversely  by  another  party,  is  color  of  title  to  such  strip,  under 
the  seven  years  Limitation  law,  and  possession  and  payment  of  taxes 
thereon,  under  such  claim  and  color  of  title,  for  seven  successive  years, 
will  be  a  bar  to  a  recovery  in  ejectment  under  such  adverse  claim  or 
title.      Winslow  v.  Cooper,  235. 

9.  Possession  not  lost  by  use  in  others  subordinate  to  the  party 
claiming.  The  use  of  a  strip  of  land  adjoining  a  party's  lot,  by  the 
claimant's  permission,  in  connection  with  other  property  adjoining  it,  as 
a  common  driveway  by  others,  and  also  by  himself,  does  not  impair  such 
claimant's  possession  under  the  Limitation  law.  In  such  case  the  use 
of  the  strip  is  not  adverse,  but  strictly  in  subordination  to  his  right  of 
possession.     Ibid.  235. 

10.  Of  the  good  faith  of  purchaser.  The  testimony  of  the  occupant 
of  land  that  he  bought  and  acquired  title  in  good  faith,  is  not  rebutted 
by  proof  of  general  reputation  that  the  title  of  the  person  whom  he 
succeeded  was  bad.     Conner  et  al.  v.  Goodman,  365. 

Lapse  of  time  aside  from  the  statute. 

11.  Delay  in  bringing  suit  to  avoid  sale  for  fraud.  Where  a  fraud 
is  practiced  by  the  purchaser  of  property  by  means  of  false  representa- 
tions, which  at  the  time  is  not  known  to  the  vendor,  and  the  latter  files 
his  bill  to  set  aside  the  sale  as  soon  as  he  discovers  the  fraud,  though 
several  years  after  the  sale,  no  laches  can  be  imputed  to  him.  Clapp 
et  al.  Exrs.  v.  Peterson,  26. 

Stale  claims— in  equity. 

12.  On  a  bill  by  the  children  of  a  person  by  his  former  wife,  after  his 
death,  against  his  devisees,  to  enforce  a  resulting  trust  in  their  favor,  to 
land  bought  by  him  with  their  money  in  his  hands,  it  seems  that  the 
relief  will  not  be  barred  as  a  stale  claim  for  any  period  short  of  the  lim- 
itation of  an  action  of  ejectment.  In  such  case  the  relationship  of  the 
parties  is  to  be  considered  on  the  question  whether  the  delay  to  assert 
their  rights  is  unreasonable.     Ryder  et  al.  v.  Emrich  et  al.  470. 

Issuing  railroad  aid  bonds. 

13.  Of  the  time  within  which  to  employ  the  remedy — under  acts  of 
1874  and  1877.     See  MUNICIPAL  BONDS,  4  to  7. 

Commencement  of  suit. 

14.  What  constitutes,  under  a  clause  in  an  insurance  policy  limit- 
ing the  time  for  bringing  suit.     See  ACTIONS,  1,  2. 
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MAKRIAGE. 
Marriage  of  foreign  born  persons. 

1.  When  entered  into  in  this  State — validity  of  the  marriage.  A 
marriage  solemnized  in  this  State  between  subjects  of  a  foreign  country 
domiciled  here  at  the  time,  in  strict  conformity  with  our  laws,  and 
between  parties  competent  under  our  laws  to  contract  the  relation,  is 
valid  and  binding  here,  notwithstanding  such  marriage  is  in  violation  of 
the  positive  law  of  the  country  of  which  they  are  subjects.  Roth  v. 
Roth  et  al.  35.  , 

Of  their  subsequent  return  to  the  foreign  country. 

2.  And  acquiring  domicile  there  after  a  valid  marriage  here — effect 
of  foreign  decree  annulling  the  marriage — as  to  subsequent  rights  of 
the  parties  in  this  State.  A  marriage  in  this  State  of  subjects  of  a  for- 
eign country,  valid  by  our  laws,  upon  the  return  of  the  parties  to  their 
own  country,  and  their  acquiring  a  new  domicile  there,  may  be  annulled 
by  the  proper  courts  of  such  foreign  country  in  accordance  with  its  own 
laws,  for  causes  not  recognized  by  our  laws.     Ibid.  35. 

3.  A  subject  of  the  king  of  Wurtemberg,  while  domiciled  in  this  State, 
entered  into  the  marriage  relation  in  strict  accordance  with  the  laws  of 
this  State,  but  in  violation  of  an  ordinance  or  law  of  the  kingdom  of 
Wurtemberg,  declaring  all  such  marriages  in  a  foreign  State,  without  the 
license  of  the  sovereign,  absolutely  null  and  void.  After  the  return  of 
the  parties  to  that  kingdom,  and  they  had  acquired  a  domicile  there,  a 
suit  was  brought  by  the  husband  to  annul  and  declare  the  marriage  void, 
and  the  proper  court,  having  jurisdiction  by  the  laws  of  that  country  of 
the  subject  matter  and  of  both  parties,  rendered  a  decree  declaring  the 
marriage  absolutely  null  and  void,  the  effect  of  which  there  was  not  only 
to  establish  the  nullity  of  the  marriage,  but  also 'to  annul  and  terminate 
the  status  of  the  parties  arising  from  a  de  facto  as  well  as  a  dejure  mar- 
riage: Held,  that  such  decree  wras  conclusive  upon  the  late  wife  in  this 
State,  and  deprived  her  of  all  rights  as  widow  or  heir  of  her  former  hus- 
band.    Ibid.  35. 

"Marriage  and  inheritance  contract." 

4.  Made  in  a  foreign  country — of  its  effect  as  a  transfer  of  title  in 
this  State.  A  "marriage  and  inheritance  contract"  between  a  husband 
and  wife,  after  their  marriage  in  the  kingdom  of  Wiirtemburg,  confirmed 
by  the  proper  court  of  that  country,  whereby  each  was  to  hold  the  prop- 
erty belonging  to  him  or  her  during  their  joint  lives  as  common  property, 
with  right  of  survivorship,  will  not,  upon  the  death  of  the  husband,  pass 
the  legal  title  of  his  real  estate  in  this  State  to  his  widow,  but  such  agree- 
ment, on  his  death,  operates  as  an  equitable  assignment  of  the  estate  to 
the  widow,  which  may  be  enforced  in  a  court  of  equity.     Ibid.  35. 
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MARRIED  WOMEN. 
Power  to  convey  their  lands. 

1.  And  to  give  a  mortgage  thereon.  Under  the  acts  of  1869,  and 
section  18  of  the  act  of  1872,  relating  to  conveyances,  a  married  woman 
might,  by  joining  with  her  husband  in  the  execution  Of  a  deed  or  mort- 
gage relating  to  the  sale  or  disposition  of  her  real  estate,  bind  and  con- 
clude herself,  the  same  as  a  feme  sole.     Edwards  v.  Schoeneman,  278. 

2.  Section  9,  chap.  68,  Rev.  Stat.  1874,  confers  upon  a  married  woman 
the  power  to  sell  and  convey  her  lands  in  the  same  manner  that  her  hus- 
band can  sell  and  convey  property  belonging  to  him.  By  this  section  a 
married  woman  is  placed  upon  a" perfect  equality  with  her  husband,  so 
far  as  the  conveyance  or  mortgaging  of  her  lands  is  concerned.  Ibid. 
278'. 

Consideration. 

3.  To  support  mortgage  of  wife's  property  to  secure  husband's  debt. 
The  husband's  indebtedness  is  a  sufficient  consideration  for  a  mortgage 
given  by  him  and  his  wife  on  her  separate  property  to  secure  his  debt. 
Ibid.  278. 

Mistake  in  deed  of  married  woman. 

4.  May  be  corrected  in  chancery — and  of  the  proof  to  authorize  the 
correction.     See  MISTAKE,  1. 

Limitations. 

5.  Savings  in  favor  of  married  women  repealed.  See  LIMITA- 
TIONS, 2. 

MARSHALING  ASSETS. 
Whether  it  should  be  ordered. 

On  bill  to  foreclose  mortgages.     See  CHANCERY,  31. 

MASTER'S  SALE. 
Whether  it  requires  confirmation.     See  SALES,  1. 

MASTER  AND  SERVANT. 
Liability  of  master  for  acts  of  servant.        • 

1.  Assault  upon  passenger  by  railroad  conductor.  In  an  action  for 
damages  against  a  railway  company,  the  proof  showed  that  the  plaintiff, 
having  a  ticket,  delayed  getting  upon  the  train  until  it  had  started  and 
got  under  considerable  speed,  when  he  caught  hold  of  the  railing  at  the 
end  of  the  rear  car  and  stepped  upon  the  bottom  step,  when  he  was 
swung  round  to  the  rear  of  the  car,  with  his  back  toward  it,  and  in  an 
effort  to  recover  himself  swung  back,  and  with  his  right  hand  took  hold 
of  the  other  guard  rail,  and  while  in  that  position,  it  was  claimed  he  was 
wantonly  and  maliciously  assaulted  by  the  conductor.  The  court  in- 
structed the  jury  that  if  they  believed,  from  the  evidence,  that  plaintiff. 
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MASTEE  AND  SERVANT. 
Liability  of  master  for  acts  of  servant.     Continued 

under  all  the  circumstances,  in  attempting  to  board  the  train  acted  as  a 
reasonably  prudent  man  would  have  done  under  like  circumstances, 
without  negligence,  and  used  ordinary  care  to  prevent  accident,  and  that 
injuries  were  sustained  by  him  resulting  from  the  willful  or  wantonly 
malicious  conduct  of  the  servant  of  defendant  acting  in  the  line  of  his 
duty,  the  defendant  was  liable  for  such  injuries:  Held,  that  while  under 
some  circumstances  the  principles  of  the  instruction  might  be  applicable, 
it  was  calculated  to  mislead'  the  jury  under  the  facts  of  the  case  tried. 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Rector,  296. 

MEASURE  OF  DAMAGES. 

Exemplary  damages.  * 

1.  Not  given  as  a  matter  of  right.  Where  an  injury  is  wantonly  and 
willfully  inflicted,  the  jury  may,  in  addition  to  the  actual  damages  sus- 
tained, visit  upon  the  wrong-doer  vindictive  or  punitive  damages,  byway 
of  punishment  for  the  wrongful  act,  but  the  party  is  not  "entitled"  to 
such  damages  as  a  matter  of  right,  and  it  is  error  to  so  instruct,  in  any 
case.  Whether  the  party  may  have  such  damages,  rests  largely  in  the 
discretion  of  the  jury,  under  all  the  circumstances,  and  they  should  be 
left  free  to  exercise  their  judgment  in  this  respect.  Wabash,  St.  Louis 
and  Pacific  Railway  Co.  v.  Rector,  296. 

Personal  injury — loss  of  profits  in  business. 

2.  Inaction  to  recover  for  personal  injuries  resulting  from  negli- 
gence— measure  of  recovery.     See  EVIDENCE,  15. 

On  condemnation  for  right  of  way. 

3.  Of  the  proper  element  of  damage.  See  EMINENT  DOMAIN, 
3,  4,  5. 

MISDEMEANOR. 
What  constitutes  a  misdemeanor. 

Keeping  a  common  gaming  house.  See  APPEALS  AND  WRITS 
OF  ERROR,  9. 

MISTAKE. 
In  deed  by  married  woman. 

1.  May  be  corrected  in  chancery.  Since  the  passage  of  the  act  of 
1869,  in  regard  to  conveyances,  a  court  of  equity  may  correct  a  mistake 
in  the  description  of  the  property  in  a  deed  or  mortgage  of  a  married 
woman's  land.     Edwards  v.  Schoeneman,  278. 

Proof  to  authorize  correction. 

2.  In  a  mortgage  by  a  husband  and  wife  of  the  lands  of  the  wife,  the 
property  was  described  as  lots  9,  10,  11  and  12,  in  block  6,  in  E.  lies' 
addition  to  the  city  of  Springfield.     In  a  second  mortgage  between  the 
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MISTAKE.     Proof  to  authorize  correction.     Continued. 

same  parties,  the  property  was  described  the  same  as  in  the  first,  except 
that  the  block  was  omitted,  but  in  the  habendum  clause  it  was  stated, 
"that  said  land  is  free  from  all  incumbrance,  except  a  former  mortgage 
to  same  party."  On  bill  to  reform  the  second  mortgage  and  to  foreclose, 
the  proof  showed  that  the  wife  (mortgagor)  had  executed  but  two  mort- 
gages, and  that  she  owned  no  property  in  E.  lies'  addition  but  that 
described  in  the  first  mortgage:  Held,  that  these  facts,  in  connection 
with  the  statement  in  the  second  mortgage  quoted,  made  it  plain  that  the 
intention  was  to  mortgage  the  same  land  by  the  second  mortgage  as  in 
the  first  one.  Edwards  v.  Schoeneman,  278. 
In  reports  of  county  officers. 

3.  As  to  moneys  received,  etc. — mistakes  may  be  corrected.  See 
OFFICE  AND  OFFICERS,  1,  2. 

MORTGAGES  A.ND  DEEDS  OF  TRUST. 
Mortgagee  in  possession. 

1.  Application  of  rents  and  profits — party  treated  as  mortgagee  in 
possession.  Where  a  husband  and  wife  gave  a  mortgage  to  secure  a 
debt  of  the  former,  upon  her  land,  and  the  husband  dies,  whereby  his 
life  estate  in  the  land  is  terminated,  the  rents  and  profits  accruing  there- 
from after  his  death  will  belong  to  the  wife,  until  the  mortgagee  inter- 
poses and  appropriates  the  same;  and  where  the  executor  of  the  deceased 
husband  procures  an  assignment  of  such  mortgage  for  her  use  and  bene- 
fit, all  rents  and  profits  received  by  her  afterward  should  be  applied  from 
year  to  year  upon  the  mortgage  debt,  less  the  taxes  and  necessary  repairs, 
as  with  a  mortgagee  in  possession.  Pinneo  et  al.  v.  Goodspeed,  Exr. 
et  al.  184. 

Attorney's  fee — on  foreclosure. 

2.  Where  a  mortgage  contains  a  provision,  that  in  case  of  foreclosure 
two  per  cent  on  the  amount  found  due  on  the  mortgage  indebtedness 
shall  be  allowed  and  included  in  the  decree  as  a  solicitors  fee,  there  will 
be  no  error  in  including  such  a  fee  in  the  decree.  Mclntire  v.  Yates 
et  al.  491. 

Sale  under  trust  deed. 

3.  Of  the  good  faith  required  of  the  trustee — and  proper  notice  of 
the  sale.  The  trustee  in  a  deed  of  trust  is  the  agent  of  the  grantor  and 
his  assigns,  as  well  as  of  the  creditor  thereby  secured,  and  it  is  his  duty 
to  protect  the  interests  of  all  parties  by  acting  in  good  faith  in  conduct- 
ing the  sale,  and  in  seeing  that  reasonable  publicity  is  given  of  the  time, 
place,  and  terms  of  sale.     Webber  v.  Curtiss  et  al.  309. 

4.  If  the  trustee  acts  honestly  in  selecting  the  medium  of  publica- 
tion, his  act  can  not  be  questioned,  and  the  mere  fact  that  others  may 
differ  from  him  in  judgment  in  that  regard,  does  not  necessarily  tend  to 
impeach  his  honesty.     But  if  he  acts  from  passion,  prejudice,  or  from 
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MOKTGAGES  AND  DEEDS  OF  TKUST. 
Sale  dndee  teust  deed.     Continued. 

corrupt  motives,  he  perverts  his  trust  and  exceeds  his  power,  and  binds 
none  who  are  not  prohibited  from  inquiring  into  his  acts.  Webber  v. 
Curtiss  et  al.  309. 

5.  A  trustee,  from  improper  motives,  to  prevent  the  owner  from 
knowing  of  the  sale  and  having  an  opportunity  to  redeem,  and  to  pre- 
vent competition  at  the  sale,  advertised  the  land  conveyed  to  him,  for 
sale,  under  the  power  conferred  upon  him,  in  a  newspaper  having  but  a 
small  circulation,  and  but  eight  subscribers  in  the  township  where  the 
land  was  situate,  and  published  at  a  place  eighteen  or  twenty  miles  dis- 
tant from  the  land,  when  there  was  published  a  weekly  newspaper  in 
the  same  town  where  he  resided,  and  very  near  the  land,  and  another  in 
an  adjoining  town,  also  near  the  land,  both  having  a  large  circulation 
and  many  subscribers  in  the  town  where  the  land  was  situated.  The 
creditor  resided  in  a  distant  State,  and  the  debtors  on  the  land.  The 
sale  was  made  without  the  knowledge  of  the  grantor,  and  at  a  grossly 
inadequate  price,  to  a  partner  of  the  trustee  in  the  banking  business, 
under  such  circumstances  as  to  show  that  the  trustee  was  interested  in 
the  purchase.  The  trustee,  by  his  conduct,  had  led  the  grantor  to  sup- 
pose that  no  sale  would  be  made  for  some  time, — it  was  held,  the  sale 
should  be  set  aside,  and  a  redemption  allowed  as  to  such  purchaser,  and 
all  others  dealing  with  him  for  the  property,  with  notice  of  the  equities 
of  the  grantor.     Ibid.  309. 

6.  Of  personal  notice  to  the  grantor.  Where,  shortly  before  a  sale 
of  land  under  a  power  in  a  trust  deed,  the  owner  of  the  equity  of  redemp- 
tion made  a  payment  of  over  half  the  sum  due  on  the  note  secured,  and 
from  negotiations  with  the  trustee,  as  the  agent  of  the  non-resident 
creditor,  for  an  extension  of  time  on  the  "balance  due,  and  the  conduct 
of  the  trustee,  he  was  led  to  and  did  believe  no  sale  would  be  made  for 
some  time  thereafter,  from  which  also  the  trustee  must  have  known  such 
owner  was  not  expecting  a  present  sale,  and  designed  ultimately  to 
redeem,  — it  was  held,  that  it  was  the  duty  of  the  trustee  to  have  given 
personal  notice  to  the  debtor  of  his  intention  to  sell,  before  advertising 
the  property,  although  the  trust  deed  required  no  such  notice.  Ibid. 
309. 

7.  Although  no  personal  notice  is  necessary  to  be  given  to  the  owner 
of  the  equity  of  redemption  by  the  trustee  in  a  deed  of  trust,  of  a  sale 
under  a  power  to  be  exercised  on  publication  of  notice  in  an  ordinary 
case,  this  will  not  apply  where  the  trustee,  by  his  acquiescence  in  the 
conduct  of  such  owner,  or  by  his  non-action,  reasonably  authorizes  the 
belief  that  he  will  not  sell  without  such  personal  notice.  His  position 
is  such  that  he  shall  not  affirmatively  mislead,  or  stand  by  and  know- 
ingly permit  those  whose  interests  he  represents  to  be  misled,  as  to  facts 
materially  affecting  their  interests.  In  such  case  he  should  give  personal 
notice  before  acting.     Ibid.  309. 
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MOKTGAGES  AND  DEEDS  OF  TRUST. 
Sale  under  trust  deed.     Continued. 

8.  Grounds  for  setting  aside.  A  sale  of  property  under  a  deed  of 
trust  for  a  less  sum  than  the  indebtedness  secured,  will  not  be  set  aside 
because  the  holder  of  the  indebtedness,  in  crediting  the  amount  of  rents 
collected  by  him  of  tenants  of  the  mortgaged  property,  allowed  no  inter- 
est on  the  rents  so  received.  Any  proper  claim  for  such  interest  will  go 
in  reduction  of  the  unpaid  balance  of  the  debt  secured.  Nor  will  the 
fact  that  the  property  is  sold  for  an  inadequate  price  afford  any  ground 
to  avoid  the  sale.     Burns  v.  Middleton  et  al.  411. 

Purchaser  from  mortgagor. 

9.  Whether  he  becomes  liable  for  the  mortgage  debt.  See  PUR- 
CHASERS, 2,  3,  4. 

MUNICIPAL  BONDS. 

Of  the  election. 

1.  Necessity  of  making  a  record  of  the  call  of  an  election.  The 
validity  of  bonds  issued  by  a  town  in  aid  of  a  railroad,  does  not  depend 
upon  the  keeping  of  a  record  showing  the  authority  of  the  clerk  to  give 
notice  calling  an  election  on  the  question  of  their  issue,  or  to  preserve  a 
record  of  the  notice  of  the  election.  The  rights  of  bondholders  do  not 
depend  upon  the  performance  of  such  a  duty  by  the  town  clerk,  but 
upon  whether  there  has  in  fact  been  a  substantial  compliance  with  the 
requirements  of  the  law  authorizing  the  election  to  be  held.  Jackson- 
ville, Northwestern  and  Southeastern  Railroad  Co.  v.  The  Town  of 
Virden  et  al.  339. 

2.  By  whom  an  election  to  be  ordered.  An  election  to  determine 
whether  a  municipality  will  subscribe  to  the  capital  stock  of  a  railroad 
company,  and  issue  its  bonds  in  payment  of  such  subscription,  can  be 
ordered  only  by  the  persons  or  functionaries  designated  by  the  law.  An 
election  called  by  any  other  person  or  body  is  absolutely  void,  and  so  are 
all  acts  growing  out  of  or  performed  under  it.  Bonds  issued  in  pursu- 
ance of  such  an  election  are  void,  and  taxes  levied  for  their  payment,  or 
for  the  payment  of  interest  thereon,  are  illegal,  and  their  collection  may 
be  enjoined.     Ibid.  339. 

3.  Charter  construed  as  to  who  shall  call  election,  etc.  Section  18 
of  the  charter  of  the  Jacksonville,  Northwestern  and  Southeastern  Bail- 

•  road  Company,  provides  that  the  acts  for  a  general  railroad  system,  of 
November  6,  1819,  and  to  facilitate  the  construction  of  railroads,  of 
March  1,  1851,  are  made  applicable  to  any  election  to  determine  whether 
any  town  shall  subscribe  to  the  stock  of  the  road.  The  first  of  these 
acts  so  referred  to  by  section  1,  provides  for  the  manner  of  calling  and 
holding  elections  for  or  against  subscriptions,  and  applies  only  to  coun- 
ties and  cities  requiring  the  county  judge  or  city  council  to  give  at  least 
thirty  days'  notice  of  the  election,  and  the  conditions  of  subscription. 
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MUNICIPAL  BONDS.     Or  the  election.     Continued. 

The  other  relates  to  the  manner  of  issuing  the  bonds.  Section  18  of  the 
charter  makes  these  acts  applicable  to  towns  at  the  ends  or  along  the 
line  of  the  road.  When  thus  made  applicable  to  such  towns,  on  sub- 
scribing for  such  stock,  the  election  is  required  to  be  called  by  the 
president  and  trustees  thereof.  In  giving  the  notice  of  the  election, 
that  body  could  order  its  town  clerk  to  prepare  and  post  the  notices, 
and  that  would  be  in  conformity  with  the  requirement,  as  he  who  acts 
by  another,  acts  by  himself;  but  without  such  an  order  the  clerk  is  as 
powerless  to  give  the  notice  as  any  other  person.  So,  an  ordinance  or 
order  of  the  corporate  authority,  requiring  or  authorizing  the  clerk  to 
give  a  notice  of  an  election  on  the  question  of  a  subscription  to  the  stock 
of  the  company,  and  on  what  terms  and  conditions,  is  an  indispensable 
prerequisite  to  the  validity  of  any  subscription,  as  much  so  as  the  elec- 
tion itself.  Jacksonville,  Northwestern  and  Southeastern  Railroad  Co. 
v.  The  Town  of  Virden  et  al.  339. 
Time  foe  enforcing  issue  of  railroad  aid  bonds. 

4.  Of  municipal  bonds  voted  to  railroads — constitutionality  of  the 
acts  in  relation  thereto.  The  act  of  March  17,  1874,  and  that  of  May 
29,  1877,  amendatory  of  the  former,  which  provide  that  the  liability  of 
all  counties,  cities,  townships,  towns  or  precincts  which  have  voted  aid, 
donations  or  subscription  to  the  capital  stock  of  any  railroad  company, 
should  cease  and  determine  upon  and  after  the  first  day  of  July,  1880, 
and  that  no  bonds  should  be  issued,  or  stock  subscribed,  to  any  such 
railroad  company  after  that  date,  upon  account  of,  or  upon  the  authority 
of,  any  previous  vote,  are  not  obnoxious  to  the  objection  that  they  impair 
the  obligation  of  contracts.  They  are  but  statutes  of  limitation,  pre- 
scribing and  limiting  the  reasonable  time  within  which  the  remedy  for 
enforcing  the  issue  of  bonds  to  aid  in  the  building  of  any  railroad,  pre- 
viously voted,  shall  be  pursued.  People  ex  rel.  v.  Town  of  Granville 
et  al.  285. 

5.  A  town,  on  July  24,  1869,  voted  a  subscription  of  $30,000  to  a  rail- 
road, to  be  paid  by  the  issue  of  its  bonds,  and  the  line  of  the  road  was 
permanently  located  through  said  town  October  15,  1875,  and  the  road 
constructed  through  the  same  on  August  1,  1880,  and  on  April  12,  1870, 
the  town  did  subscribe  to  the  stock  of  the  company  to  the  amount  of 
$10,000,  $6000  of  which  was  paid  by  the  issue  of  the  bonds  of  the  town, 
and  on  November  1,  1871,  the  balance  of  the  bonds  voted  were  deposited 
with  a  trustee,  but  were  afterward  withdrawn,  by  the  consent  of  the  com- 
pany, in  1875,  and  destroyed,  the  supervisor  and  town  clerk  giving  their 
obligation  that  the  town  should  execute  to  the  company  bonds  to  the 
amount  of  $24,000  upon  the  completion  of  its  road.  Application  was 
made  for  a  mandamus,  in  1881,  to  compel  the  issue  of  such  bonds: 
Held,  that  the  case  came  within  the  express  provisions  of  the  acts  of 
1874  and  1877,  limiting  the  time  for  the  enforcement  of  such  liabilities. 
Ibid.  285. 
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Time  foe  enforcing  issue  of  railroad  aid  bonds.     Continued. 

6.  Such  acts  apply  as  well  to  the  remedy  to  enforce  the  issue  of 
bonds  on  a  subscription  previously  made,  as  to  a  proceeding  to  compel 
the  subscription  itself.  In  the  case  of  a  subscription  the  remedy  re- 
mains to  compel  the  issue  of  bonds  in  payment  of  the  same;  but  the 
statute  requires  this  remedy  to  be  pursued  within  the  time  limited,  and 
if  this  is  not  done,  the  liability  to  issue  the  bonds  ceases.  People  ex  rel. 
v.  Town  of  Granville  et  al.  285. 

7.  Prior  to  the  passage  of  the  act  of  1874,  bonds  of  a  township,  voted 
in  aid  of  a  railroad  company,  were  deposited  in  the  hands  of  a  trustee,  to 
be  delivered  to  the  company  at  a  subsequent  time,  upon  certain  condi- 
tions, according  to  the  proviso  in  that  act.  But  in  1875  the  bonds  were 
given  up  to  the  town  by  the  assent  of  the  company,  and  destroyed,  so 
that  at  the  passage  of  the  amendatory  act  of  1877,  or  afterward,  there 
was  no  such  deposit  with  a  trustee:  Held,  that  the  case  would  not  fall 
within  the  exceptions  in  a  similar  proviso  in  the  latter  act.  And  the  fact 
that  on  the  return  of  the  bonds  the  supervisor  and  clerk  of  the  town  gave 
their  sealed  obligation  to  the  railroad  company  that  the  town,  upon  the 
completion  of  the  road,  should  execute  to  the  company  bonds  to  the 
amount  of  $24,000,  which  remained  with  the  trustee,  will  not  bring 
the  case  within  such  exception,  as  such  obligation  was  but  the  individual 
one  of  the  supervisor  and  clerk.     Ibid.  285. 

MUNICIPAL   INDEBTEDNESS. 
Constitutional  limitation. 

1.  The  constitutional  provision  prohibiting  municipalities  from  incur- 
ring any  debt  without  first  making  provision  for  its  payment,  does  not 
apply  to  a  case  where  the  authority  to  create  the  indebtedness  was  legally 
conferred  by  a  proper  vote  before  the  adoption  of  the  present  constitu- 
tion. Such  provision  does  not  affect  or  impair  a  prior  authority  given 
when  there  was  no  prohibition.     Board  of  Education  v.  Bolton,  220. 

NEGLIGENCE. 
As  TO  what  constitutes  negligence. 

1.  Generally.  The  value  of  a  certain  fact  in  evidence  depends  largely 
on  the  attendant  circumstances.  Hence  what  acts  are  negligent,  depends 
upon  other  facts  and  circumstances.  It  may  be  true  that  alighting  from 
a  train  of  cars  while  in  motion  is  negligence,  when  the  railroad  company 
is  not  in  fault,  and  the  train  has  considerable  speed,  but  it  is  not  neces- 
sarily true  when  it  is  a  question  of  comparative  negligence.  Chicago 
and  Alton  Railroad  Co.  v.  Bonifield,  223. 

2.  As  a  question  of  fact.  It  is  the  settled  doctrine  of  this  court,  that 
what  is  or  is  not  negligence  in  a  particular  case  is  a  question  of  fact  to  be 
found  by  the  jury,  and  it  is  equally  well  settled  that  a  question  of  compar- 
ative negligence  is  one  for  the  jury.    Ibid.  223.   Also,  see  EVIDENCE  22. 
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NEGLIGENCE.     Continued. 

Care  required  of  PARTY  COMPLAINING.  I 

3.  Personal  injury  from  defective  sidewalk.  The  degree  of  care 
which  the  law  requires  the  plaintiff  to  exercise  while  passing  over  a  side- 
walk, to  entitle  him  to  recover  for  an  injury  received  from  its  defective 
condition,  is  ordinary  care,  under  all  the  circumstances  of  the  case. 
Knowledge  of  the  condition  of  the  walk  is  one  of  the  circumstances  to 
be  considered  in  determining  whether  the  plaintiff  exercised  ordinary 
care.     City  of  Blooming  tony.  Chamberlain,  268. 

4.  It  can  not  be  laid  down  as  a  legal  proposition  that  a  person  travel- 
ing on  the  sidewalk  of  a  city  is  bound  to  go  out  into  the  street  and  pass 
around  the  walk,  although  he  knows  it  to  be  defective,  especially  when 
the  defect  is  merely  loose  boards,  and  the  walk  is  not  palpably  danger- 
ous.    Ibid.  268. 

5.  In  an  action  against  a  city  to  recover  for  an  injury  caused  by  loose 
boards  in  the  sidewalk,  an  instruction  that  the  law  required  the  plaintiff 
to  show  that  at  the  time  she  sustained  the  injury  she  was  exercising 
ordinary  care  and  caution,  and  that  if  by  the  exercise  of  such  care  and 
caution  she  would  have  avoided  the  danger,  the  verdict  should  be  for  the 
defendant,  states  the  law  sufficiently  favorable  for  the  defendant,  and 
removes  any  just  cause  of  complaint  in  refusing  an  instruction  that  if 
the  plaintiff  knew  of  the  defective  condition  of  the  walk,  it  was  her  duty 
to  exercise  a  high  degree  of  care  while  passing  over  it,  and  also  another, 
that  if  she  could  have  gone  out  into  the  street  and  around  the  defective 
sidewalk,  and  her  failure  to  do  so  showed  a  want  of  ordinary  care  on  her 
part,  the  jury  should  find  for  the  defendant.     Ibid.  268. 

Notice— use  of  locomotive  out  of  order. 

6.  In  an  action  hy  a  switchman  of  a  railroad  company  to  recover 
damages  for  the  crushing  of  his  hand  while  coupling  cars,  from  negli- 
gence, it  appeared  in  evidence  that  the  accident  was  caused  by  the 
throttle  valve  of  a  locomotive  then  being  used  being  out  of  repair,  which 
caused  a  sudden  and  unexpected  movement  of  the  locomotive,  and  that 
this  defect,  and  the  dangerous  condition  of  the  locomotive,  had  existed 
some  time  before  the  accident,  and  was  known  to  the  engineer,  who  had 
often,  before  and  after  the  injury,  told  the  foreman  of  the  round-house 
(his  immediate  superior)  of  its  dangerous  condition:  Held,  that  it  was 
but  reasonable  to  assume  that  the  railway  company,  through  the  fore- 
man, had  notice  of  the  unsafe  condition  of  the  engine,  whether  he  had 
charge  of  the  machinery  or  not,  and  that  the  company  was  guilty  of  gross 
negligence  in  allowing  such  engine  to  be  used.  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Rung,  641. 

Comparative  negligence.       ( 

7.  Proof  of  custom  as  to  permitting  cars  to  run  against  standing 
cars  in  a  yard — as  bearing  on  a  question  of  comparative  negligence. 
See  EVIDENCE,  21. 


INDEX.  747 


NEW  SUIT. 

A  WRIT  OF  ERROR. 

Is  a  new  suit.     See  APPEALS  AND  WRITS  OF  ERROR,  1. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  In  a  criminal  case.  In  a  criminal  prosecution,  npon  the  question 
of  the  identity  of  the  accused,  which  has  been  determined  by  the  jury, 
an  appellate  court  will  not  disturb  the  verdict  except  for  the  most  satis- 
factory reasons.     Devlin  v.  The  People,  504. 

Appointment  of  counsel  to  defend. 

2.  Questioning  competency  of  counsel  assigned  by  the  court  to 
defend  a  person  on  a  criminal  charge.  Where  the  trial  court  has 
assigned  counsel  for  the  defence  of  a  person  charged  with  a  criminal 
offence,  it  will  be  presumed  the  counsel  so  assigned  was  competent  to  the 
duty  to  which  he  was  appointed,  and  the  question  of  the  competency  of 
such  counsel  will  not  be  permitted  to  be  introduced  as  an  issue  on  a 
motion  for  a  new  trial.     Murphy  v.  The  People,  528. 

Excessive  damages. 

3.  In  suit  to  recover  for  death  by  negligence,  Fourteen  hundred 
dollars  damages  in  an  action  by  an  administrator  against  a  railroad  com- 
pany, to  recover  for  gross  negligence,  causing  the  death  of  the  plaintiff's 
intestate,  even  if  this  court  may  review  the  case  as  to  damages,  is  not  so 
large  as  to  require  a  reversal.  Chicago  and  Alton  Railroad  Co.  v. 
Bonifield,  223. 

Newly  discovered  evidence. 

4.  In  criminal  case.  On  the  trial  of  one  for  murder,  the  only  evi- 
dence connecting  the  accused  with  the  crime,  which  was  committed  in 
the  city  of  Chicago,  was  the  testimony  of  a  saloon  keeper  of  that  city, 
who  testified  to  facts  and  circumstances  pointing  very  strongly  toward 
his  guilt  or  participation  in  the  homicide,  no  witness  seeing  the  murder 
or  identifying  the  party  who  committed  the  act.  The  prisoner  denied  all 
the  material  facts  in  this  witness'  testimony,  and  testified  to  being  absent 
in  the  country  on  the  night  of  the  murder,  when  the  saloon  keeper  said 
he  was  in  his  place  of  business,  about  ten  or  twelve  o'clock,  the  accused 
stating  that  early  in  the  morning  after  the  murder  took  place  he  boarded 
a  freight  train  going  into  the  city,  as  it  was  moving  slowly,  and  concealed 
himself  in  a  car,  the  contents  of  which  he  described,  to  some  extent. 
In  this  he  was  in  some  measure  corroborated  by  other  witnesses  as  to  the 
facts  and  circumstances  detailed  by  him,  and  as  to  the  contents  of  one 
of  the  cars  on  that  morning  train,  thus  presenting  a  question  to  the  jury 
as  to  whose  story  and  version  were  true,  or  entitled  to  belief.  To  rebut 
the  prisoner's  statement,  witnesses  were  called  who  testified  that  the  car 
doors  on  such  freight  train  were  shut,  and  sealed  with  tin  seals,  which 
on  examination,  after  the  arrival  of  the  train  in  Chicago,  were  found  to 
indicate  no  evidence  of  having  been  broken,  the  witnesses  expressing  the 
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opinion  that  the  car  could  not  have  been  entered  without  disturbing  the 
seals  so  as  to  be  readily  detected.  The  jury  found  the  accused  guilty, 
thereby  giving  no  credit  to  his  evidence.  On  motion  for  a  new  trial,  affi- 
davits of  several  persons  were  produced,  one  of  them  being  a  witness 
who  had  testified  for  the  People,  who,  after  experimenting  with  car  doors 
fastened  and  sealed  as  the  cars  on  the  train  spoken  of  were,  stated  on 
oath  that  they  found  that' cars  fastened  the  same  as  the  one  the  accused 
claimed  to  have  entered,  could  be  opened  and  closed  leaving  the  seals 
in  apparent  good  order,  and  without  breaking  or  injuring  the  same,  and 
that  they  would  so  testify  if  a  new  trial  should  be  granted.  The  facts 
stated  in  these  affidavits  were  not  contradicted,  nor  was  anything  pre- 
sented to  break  their  force.  The  court  denied  the  motion  for  a  new  trial: 
Held,  that  the  court  erred  in  refusing  a  new  trial,  in  order  that  the  newly 
discovered  evidence  might  be  heard.     Keenan  v.  The  People,  385. 

5.  Upon  conviction  for  larceny  in  converting  to  the  prisoner's  own 
use  a  gold  coin  which  had  been  entrusted  to  him  for  the  purpose  of 
getting  the  same  exchanged  for  money  of  smaller  denominations,  and 
to  be  returned  to  the  owner,  the  prisoner,  upon  motion  for  a  new  trial, 
presented  affidavits  of  persons  who  stated  that  the  prisoner  did,  on  the 
day  of  the  alleged  larceny,  ask  them  to  "change"  a  gold  coin  of  the 
denomination  of  the  coin  alleged  to  have  been  stolen.  But  what  par- 
ticular piece  of  money  it  was  sought  to  have  "changed,"  did  not  appear, 
and  if  it  had  been  shown  to  be  the  identical  coin  delivered  to  the  prisoner, 
that  fact  could  not  avail  him  as  ground  for  a  new  trial,  as  the  offence 
was  not  in  failing  to  get  the  money  "changed,"  but  in  failing  to  return 
it,  and  in  appropriating  it  to  his  own  use.     Murphy  v.  The  People,  528. 

NOTICE. 
Negligence — in  use  of  defective  locomotive. 

1.  Circumstances  showing  notice  to  the  company.  See  NEGLI- 
GENCE, 6. 

STOCKHOLDEBS — CREDITORS  OF  CORPORATION. 

2.  Shareholders  chargeable  with  notice  of  the  trust  character  of  the 
capital  stock  of  the  corporation  for  the  benefit  of  creditors.  See 
CORPOKATIONS,  8. 

Possession  of  land. 

3.  As  notice  of  occupant's  rights.     See  POSSESSION,  2,  3. 

Sale  under  deed  of  trust. 

4.  When  personal  notice  should  be  given  the  grantor.  See  MOKT- 
GAGES  AND  DEEDS  OF  TKUST,  6,  7. 

5.  Of  the  publication  of  notice — whether  sufficient.    See  same  title,  5. 

Tax  deed — notice. 

6.  Upon  whom  notice  to  be  served.     See  TAX  DEED,  1. 
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KEMEDY  FOR  REMOVAL. 

Whether  in  chancery.     See  CHANCERY,  24. 

OFFICE  AND  OFFICERS. 
County  officers. 

1.  Errors  and  mistakes  in  reports  of  moneys  received,  etc.,  may  be 
corrected.  The  reports  of  county  officers  of  the  earnings  of  their  offices, 
and  moneys  received  by  them,  etc.,  to  the  county  board,  and  their  approval 
by  such  board,  are  nothing  more  than  settlements  of  their  accounts, 
and  if  a  mistake  has  occurred  from  any  cause,  it  may  be  corrected  the 
same  as  a  mistake  in  the  settlement  of  accounts  between  individuals.^ 
Corrections  in  such  matters  are  always  allowable  on  satisfactory  proof 
being  made.     Satterfield  et  al.  v.  The  People,  use,  etc.  448. 

2.  So,  if  any  mistakes  or  inaccuracies  exist  in  any  intermediate 
reports  made  by  a  county  clerk,  they  may  be  corrected  in  any  subse- 
quent or  upon  the  final  report  at  the  expiration  of  his  office,  either  in 
favor  of  the  officer  himself  or  in  favor  of  the  county,  and  such  mis- 
takes may  be  shown  in  an  action  upon  his  official  bond,  for  the  use  of 
the  county.     Ibid.  448. 

Clerks  of  courts. 

3.  Payment  to  a  clerk  not  a  satisfaction  of  a  judgment — when  the 
clerk  may  enter  satisfaction.     See  CLERKS  OF  COURTS,  1,  2. 

An  office  is  not  a  franchise.      See  APPEALS  AND  WRITS  OF 
ERROR,  12. 

OFFICIAL  BONDS. 
County  clerk — and  clerk  of  county  court. 

1.  Of  the  respective^  bonds — liability  to  individuals  and  to  the 
county.  The  bond  of  a  county  clerk,  required  to  be  given  as  clerk  of 
the  county  court  for  the  faithful  performance  of  the  duties  of  such  office, 
among  which  is  the  duty  to  pay  over  all  moneys  which  shall  come  to  his 
hands  by  virtue  of  his  office,  to  the  parties  entitled  thereto,  is  intended 
to  secure  parties  having  business  in  the  county  court,  and  not  to  secure 
the  performance  of  any  duty  required  of  him  to  the  county.  The  per- 
formance of  such  duties  to  the  county  is  secured  by  his  bond  as  county 
clerk,  and  hence  his  sureties  on  his  bond  as  clerk  of  the  county  court 
are  not  liable  for  his  neglect  to  pay  over  to  the  county  fees  received  by 
him  in  probate  matters  in  excess  of  his  salary,  clerk  hire,  etc.  Satter- 
field et  al.  v.  The  People,  use,  etc.  448. 

2.  The  condition  of  the  bond  of  a  county  clerk  is,  that  he  shall  per- 
form all  the  duties  which  are  or  may  be  required  of  him  by  law  to  be 
performed,  and  the  law  makes  it  his  duty  to  pay  over  to  his  successor  in 
office  all  moneys  and  other  things  belonging  to  the  county,  and  also  to 
make  report  in  writing  to  the  chairman  of  the  county  board  of  "all  fees 
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County  clebk — and  cleek  of  county  couet.  Continued. 
and  emoluments  of  his  office,  which  report  shall  show  the  gross  amount  of 
the  earnings  of  such  office,  and  the  total  amount  of  receipts,  of  whatever 
name  or  character,"  and  after  deducting  therefrom  his  salary,  together 
with  all  necessary  expenses  for  clerk  hire,  stationery,  fuel,  and  other 
expenses,  to  pay  the  balance,  if  any,  into  the  county  treasury.  This  makes 
it  his  duty  to  account  for  the  total  receipts  of  his  office,  from  whatever 
source  they  may  be  derived,  whether  probate  fees  or  otherwise,  and  an 
action  lies  on  his  bond  in  favor  of  the  county  for  his  refusal  or  neglect 
to  discharge  such  duty.     Satterfield  et  al.  v.  The  People,  use,  etc.  448. 

PARTIES. 
On  bill  foe  an  accounting. 

1.  As  to  rents  and  profits  by  mortgagor  against  assignee  of  mort- 
gagee. After  the  giving  of  a  mortgage  by  a  husband  and  wife  upon  the 
land  of  the  latter  for  the  debt  of  the  former,  he  obtained  a  divorce  against 
the  wife,  and  again  married.  After  his  death,  his  widow,  who  was  also 
one  of  his  executors,  and  in  possession  of  the  land,  procured  an  assign- 
ment of  the  mortgage  debt  to  one  in  trust,  for  her  use:  Held,  that  the 
widow,  both  as  executrix  and  mortgagee  in  possession,  and  her  trustee, 
the  legal  holder  of  the  mortgage  debt,  were  not  only  proper  but  neces- 
sary parties  to  a  bill  by  the  former  wife  and  owner  of  the  land  for  an 
account  of  the  rents  and  profits  of  the  land  since  the  death  of  the  hus- 
band, and  that  it  was  error  to  dismiss  a  supplemental  bill  making  such 
persons  parties,  when  the  change  in  interest  occurred  after  the  filing  of 
the  original  bill.     Pinneo  et  al.  v.  Goodspeed,  Exr.  et  al.  184. 

In  suit  foe  paetition, 

2.  Persons  holding  adverse  titles.  Under  the  statute  the  petitioners 
for  the  partition  of  land  are  required  to  make  all  persons  known  to  hold 
an  interest  in,  or  who  claim  title  to,  the  premises,  parties  to  the  proceed- 
ing. The  jurisdiction  of  the  court  is  not  limited  to  the  line  or  chain  of 
title  under  which  a  part  or  even  the  whole  of  the  tenants  in  common 
claim.  The  statute  even  authorizes  the  removal  of  clouds  upon  the 
titles  involved  in  the  suit  for  partition.     Gage  et  al.  v.  Reid  et  al.  509. 

JOINDEE  OF  PAETIES— IN  CHANCEEY. 

3.  In  creditors'  bill.  Two  or  more  creditors  of  an  insolvent  corpo- 
ration, after  having  recovered  judgments  for  their  several  demands,  and 
the  return  of  executions  issued  thereon  nulla  bona,  may  unite  in  filing 
a  creditors'  bill  against  the  corporation  and  its  stockholders  to  reach 
unpaid  subscriptions  to  the  company,  and  such  bill  is  not  multifarious, 
as  in  such  case  there  is  an  identity  of  interest  in  the  question  involved 
and  in  the  relief  sought,  and  the  separate  injury  sustained  by  each  com- 
plainant is  produced  by  the  same,  cause  or  wrongful  acts,  and  also 
because  it  prevents  multiplicity  of  suits,  which  is  of  itself  a  distinct 
source  of  equity  jurisdiction.     Hickling  et  al.  v.  Wilson  et  al.  54. 
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PAETITION,  AND  ASSIGNMENT  OF  DOWER. 
Parties. 

1.  Persons  holding  adverse  titles.  Under  the  statute  the  petitioners 
for  the  partition  of  land  are  required  to  make  all  persons  known  to  hold 
an  interest  in,  or  who  claim  title  to,  the  premises,  parties  to  the  proceed- 
ing. The  jurisdiction  of  the  court  is  not  limited  to  the  line  or  chain  of 
title  under  which  a  part  or  even  the  whole  of  the  tenants  in  common 
claim.  The  statute  even  authorizes  the  removal  of  clouds  upon  the 
titles  involved  in  the  suit  for  partition.     Gage  et  al.  v.  Reid  et  al.  501). 

Statement  in  bill  as  to  adverse  titles. 

2.o  But  to  bring  such  adverse  or  conflicting  titles  before  the  court,  the 
bill  must  state,  if  known,  their  nature,  and  pray  for  a  decree  in  reference 
to  them.  If  the  nature  of  the  title  is  unknown,  that  fact  should  be  alleged, 
and  the  holder  or  claimant  can  be  made  a  defendant,  and  required  to 
discover  the  extent  and  the  nature  of  his  claim,  upon  which  the  bill  may 
be  amended,  so  as  to  pray  for  the  desired  relief  in  respect  to  it.  Ibid. 
509. 

Decree  must  conform  to  allegations  and  proofs. 

3.  Where  a  bill  for  partition  shows  that  certain  persons  made  parties 
defendant,  have  or  claim  some  interest  in  the  premises,  and  asks  to  have 
their  claims  and  interests,  if  any,  ascertained,  and  makes  no  other  state- 
ment or  prayer  as  to  their  interests,  it  is  error  to  declare  certain  tax  titles, 
claimed  by  them,  to  be  irregular  and  void,  and  decree  the  cancellation 
of  their  tax  deeds,  and  perpetually  enjoin  the  assertion  of  any  title  under 
them.  A  complainant  can  only  have  such  relief  as  he  shows  himself 
entitled  to  by  his  bill  and  proofs.     Ibid.  509. 

Of  the  decree. 

4.  As  to  certainty  in  finding  interests  of  the  parties.  On  a  bill  for 
partition  and  for  the  assignment  of  dower,  the  court  in  its  decree  found 
that  the  ancestor  died  intestate,  leaving  A,  his  widow,  and  the  other 
complainants  and  defendants,  seven  in  number,  who  were  named,  his 
children  and  only  heirs,  and  also  died  seized  of  the  lands  described  in 
the  decree,  and  that  no  other  persons  had  any  interest  in  such  lands, 
and  then  ordered,  adjudged  and  decreed  ;'that  partition  be  made  of  said 
real  estate  among  the  several  parties  to  this  suit,  equally,  according  to 
their  respective  shares:"  Held,  that,  taken  in  connection  with  the  law, 
the  finding  of  the  respective  interests  of  the  parties  was  sufficiently  cer- 
tain.    Miller  et  al.  v.  McMannis  et  al.  421. 

5.  The  finding  in  the  decree  that  the  deceased  owner  left  a  widow, 
shows  that  she  is  entitled  under  the  statute  to  one-third  of  the  lands  for 
life,  and  a  finding  that  there  were  seven,  and  only  seven,  heirs  of  the 
deceased,  entitles  each  under  the  statute  to  one-seventh  of  the  lands, — 
in  other  words,  to  an  equal  division  among  them.  Had  the  parties 
derived  title  by  deed,  or  under  a  will,  it  might  have  been  necessary  for 
the  decree  to  have  defined  the  interest  of  each  specifically.     Ibid.  421. 
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PARTITION,  AND  ASSIGNMENT  OF  DOWER. 
Of  the  decree.     Continued. 

6.  Certainty  as  to  lands  ordered  sold.  A  decree  was  entered  for 
the  partition  of  certain  lands  described,  and  the  assignment  of  a  widow's 
dower  therein,  and  appointing  commissioners  to  set  off  the  dower  and 
divide  the  lands,  who,  after  assigning  the  dower,  reported  that  the  bal- 
ance of  the  lands  could  not  be  divided  without  manifest  prejudice,  etc. 
The  court,  after  approving  this  report,  decreed  that  "the  balance  of  said 
real  estate  not  set  off  as  aforesaid,"  etc.,  "be  sold  by  the  master  in  chan- 
cery:" Held,  that  the  decree  of  sale  was  not  invalid  for  want  of  certainty 
as  to  the  lands  to  be  sold.     Miller  et  al.  v.  McMannis  et  al.  421. 

7.  Effect  of  decree  as  to  power  of  master  to  convey.  In  partition, 
the  decree  ordered  the  master  in  chancery  to  sell  the  property,  and  take 
from  the  purchaser  "a  mortgage  on  the  premises  sold,  to  secure  the  pay- 
ment of  the  purchase  money."  It  was  held,  without  reference  to  the 
question  whether  an  order  to  sell,  standing  alone,  would  imply  authority 
in  the  master  to  make  a  deed,  the  order  to  sell,  coupled  with  the  order 
to  take  a  mortgage  on  the  premises,  would  permit  the  implication  of 
authority  to  convey.     Ibid.  421.   > 

Effect  of  mere  error. 

8.  As  to  jurisdiction.  Where  the  court  acquires*  jurisdiction  in  re- 
spect to  lands  in  a  suit  for  partition,  and  to  assign  dower,  it  will  not  be 
deprived  of  it  by  any  error  in  the  proceedings,  or  by  any  mistake  made  in 
the  description  of  the  lands  set  off  as  dower.  Such  mistake  is  a  mere 
error  affecting  the  dowress  alone,  and  will  not  affect  the  validity  of  the 
decree  under  which  the  lands  are  sold  under  the  proceeding  for  parti- 
tion.    Ibid.  421. 

PARTNERSHIP. 
Partnership  and  individual  debts. 

1.  Out  of  what  fund  to  be  satisfied,  respectively.  Partnership  cred- 
itors have  no  claim  on  the  fund  arising  from  the  separate  estate  of  an 
individual  partner  until  the  individual  debts  are  satisfied,  and,  on  the 
other  hand,  separate  creditors  can  only  seek  payment  out  of  the  surplus 
of  the  partnership  assets  after  the  satisfaction  of  the  partnership  liabili- 
ties.    Mclntire  v.  Yates  et  al.  491. 

2.  The  right  to  have  joint  creditors  seek  payment  out  of  the  partner- 
ship effects  to  the  exclusion  of  the  separate  creditors  of  the  members  of 
the  firm,  is  a  right  for  the  benefit  and  protection  of  the  partners,  or  their 
representatives,  and  not  for  the  benefit  of  the  creditors.  Therefore  a 
creditor  of  one  partner  can  not  invoke  the  aid  of  a  court  of  equity  to 
prevent  the  partnership  creditors  from  collecting  their  debts  from  his 
individual  property  until  his  individual  creditors  have  been  paid.  And 
such  debtor  partner  can  not  enforce  this  equitable  right  against  mort- 
gages given  by  him  on  his  individual  property.     Ibid.  491. 
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PAKTY  WALLS. 
Covenants  running  with  the  land. 

1.  Subsequent  purchasers.  An  agreement  under  seal  between  the 
owners  of  adjoining  premises,  whereby  one  is  to  build  a  party  wall,  one- 
half  on  the  ground  of  each,  for  building  purposes,  and  the  other  is  to 
pay  for  one-half  the  cost  of  its  construction  when  he  uses  the  same,  or 
any  part  thereof,  for  a  building  upon  his  premises,  when  executed  gives 
to  each  of  the  parties  an  easement  on  the  lot  of  the  other  for  the  purpose 
of  support  of  their  respective  buildings,  which  becomes  appurtenant  to 
their  several  estates,  and  as  such  passes  to  their  respective  assignees  by 
any  mode  of  conveyance  that  passes  the  title  to  the  land  itself.  Roche  v. 
Ullman,  11. 

2.  Such  an  agreement  providing  that  the  covenants  therein  shall 
remain  binding  upon  each  party,  his  heirs  and  assigns  or  grantees,  and 
so  construed  as  to  run  with  the  land,  and  being  duly  recorded,  will 
create  cross-easements  as  to  each  owner,  which  will  so  run  as  to  bind  all 
persons  succeeding  to  the  estates  to  which  such  easements  are  appurte- 
nant, and  a  purchaser  of  the  estate  of  the  owner  so  contracting  will  be 
required  to  pay  one-half  of  the  cost  of  the  wall,  if  he  avails  himself  of 
its  benefits.     Ibid.  11. 

3.  The  doctrine  that  when  the  relation  of  landlord  and  tenant  does 
not  exist,  only  such  covenants  as  are  beneficial  to  the  estate  will  run  with 
the  land,  has  no  application  to  covenants  respecting  party  walls  creating 
mutual  easements  upon  each  owner's  land  to  which  they  relate.     Ibid.  11. 

PASSENGERS. 

Carrier  of  PASSENGERS. 

When  the  relation  exists — and  of  the  relative  duties  of  railroad  carrier 
and  passengers  as  to  getting  on  and  off  cars.    See  CAKKIEKS,  1,  2,  3. 

PAYMENT. 
Payment  to  clerk  of  court. 

Not  a  satisfaction  of  the  judgment.     See  CLERK  OF  COURT,  1. 

PLEADING. 
Irrelevant  and  impertinent  matter. 

1.  Striking  the  same  out.  The  object  of  a  pleading  of  any  kind  is  to 
state  the  facts  upon  which  the  rights  of  the  parties  depend,  and  nothing 
more.  When  a  bill  in  chancery  contains  irrelevant  and  impertinent 
matter,  such  as  mere  legal  arguments  and  reasons  occurring  to  counsel 
why  this  or  that  step  should  or  should  not  be  taken,  and  the  violation 
of  the  rule  of  pleading  is  palpable  and  gross,  the  court  itself  will  direct 
that  the  irrelevant  and  impertinent  matter  be  eliminated.  Pinneo  et  al. 
v.  Goodspeed,  Exr.  et  al.  184. 

Stipulation  as  to  facts. 

2.  As  constituting  the  issue  to  be  tried.     See  EJECTMENT,  1. 
48—104  III. 
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PLEADING  AND  EVIDENCE. 
In  chancery. 

1.  Relief  must  be  warranted  by  the  pleadings.  It  is  a  familiar  rule 
of  chancery  practice  that  no  relief  will  be  decreed  which  is  not  warranted 
by  the  general  scope  of  the  pleadings.  Pinneo  et  al.  v.  Goodspeed, 
Exr.  et  al.  184. 

2.  A  husband  obtained  a  decree  of  divorce  against  his  wife,  in  which 
proceeding  she  was  allowed  $500  per  annum  alimony.  In  that  proceed- 
ing the  husband,  through  fraud  and  imposition,  and  the  treachery  of  the 
solicitor  of  the  wife  in  the  suit,  who  was  acting  in  collusion  and  concert 
with  the  husband,  procured  from  her  a  conveyance  of  her  farm  of  three 
hundred  acres  of  land.  On  discovering  the  fraud  she  filed  her  bill  to  set 
aside  the  agreement  and  conveyance  by  which  her  husband  acquired  title 
to  her  lands,  but  in  it  did  not  seek  to  impeach  the  decree  of  divorce  and 
alimony.  It  was  objected  that  it  was  inequitable  to  set  aside  the  con- 
veyance and  permit  the  decree  for  alimony  to  stand:  Held,  that  in 
the  absence  of  anything  in  any  of  the  pleadings  seeking  such  relief,  the 
court  was  justified  in  refusing  to  disturb  the  decree  for  alimony.  The 
seeking  of  her  rights  in  respect  to  her  property  did  not  affect  at  all  the 
binding  force  of  the  decree  for  divorce  and  alimony.     Ibid.  184. 

AS  TO  CLAIM  AGAINST  AN  ESTATE. 

3.  Alleged  to  arise  "as  per  contract."     On  a  claim  filed  in  the  county 
■  court,  against  an  estate  of  a  deceased  person,  for  work  and  labor  done, 

and  for  boarding,  care,  and  money  expended  "as  per  contract,"  a  recovery 
may  be  had  upon  an  implied  contract.  On  proof  of  such  services,  etc., 
under  circumstances  showing  they  were  not  mere  gifts,  a  recovery  may 
be  had  without  proof  of  a  special  contract  for  the  payment.  Harrison 
el  al.  Admrs.  v.  Lindley,  245. 

In  suit  for  personal  injury  from  negligence. 

4.  Proof  of  business  or  occupation  of  one  seeking  to  recover  for 
personal  injury  resulting  from  negligence — under  what  averments  as 
to  special  damage.  In  an  action  to  recover  damages  sustained  from  a 
personal  injury,  resulting  from  the  alleged  negligence  of  the  defendant, 
one  count  of  the  declaration  alleged  that  plaintiff  was  hindered  from 
transacting  her  business  and  affairs,  and  deprived  of  large  gains  and 
profits  which  she  otherwise  would  have  earned,  and  in  another  count, 
that  the  injuries  received  had  a  permanent  effect  upon  her  personal  bod- 
ily strength  and  ability  to  make  a  living,  and  that  she  had  been  rendered 
unable  to  earn  or  make  for  herself  a  living,  and  had  been  deprived  of 
large  gains  and  profits  which  she  otherwise  would  have  earned:  Held, 
that  under  these  averments  it  was  admissible  for  the  plaintiff  to  show 
what  was  her  business,  and  that  she  had  been  disabled  from  pursuing 
it  by  reason  of  her  injuries.  City  of  Bloomington  v.  Chamberlain, 
268. 
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POSSESSION. 
Extent  of  possession. 

1.  Whether  of  an  entire  tract.  The  visible  and  exclusive  appropria- 
tion and  use  of  a  part  of  a  tract  of  land,  claiming  the  whole  under  color 
of  title,  or  a  deed  purporting  to  convey  the  whole,  is  in  law  the  actual 
•possession  of  the  entire  tract,  except  so  far  as  adverse  possession  may 
exist.     Keith  et  al.  v.  Keith,  397. 

Possession  of  land — notice. 

2.  Where  the  owner  of  the  equity  of  redemption  is  in  the  actual  pos- 
session of  land  at  the  time  of  its  sale  under  a  deed  of  trust  thereon, 
such  possession  will  operate  as  notice  to  all  the  world  of  any  equities  in 
respect  to  such  sale,  which  the  occupant  may  hold.  Webber  v.  Curtiss 
et  al.  309. 

»  3.  A  person's  possession  of  land  is  notice  to  all  the  world  of  his 
claim  to  the  same,  and  if  another  party  does  not  learn  of  his  rights  to  the 
property  until  the  bar  of  the  Statute  of  Limitations  has  attached,  it  will 
be  his  own  neglect  and  inattention,  from  which  he  can  claim  no  immu- 
nity.    Conner  et  al.  v.  Goodman,  365. 

Possession- -as  evidence  of  title. 

4.  Prior  possession  of  land  alone  is  evidence  of  a  fee,  and  although 
the  lowest,  until  rebutted  by  a  higher  evidence  it  must  prevail.  Keith 
et  al.  v.  Keith,  397. 

Adverse  possession. 

5.  Of  the  use  of  a  common  driveway — with  the  consent  of  the  owner. 
See  LIMITATIONS,  9. 

PRACTICE. 
Issuing  summons — non-delivery  to  officer. 

1.  Effect  upon  the  existence  or  continuation  of  the  suit.  Where 
summons  is  sued  out  in  a  suit  at  law  and  placed  in  the  hands  of  the 
plaintiff's  attorney,  who  retains  the  same  until  the  return  day,  when  he 
gives  it  back  to  the  clerk  with  instructions  to  issue  another,  which  is 
issued  returnable  to  the  next  term  of  the  court,  and  returned  duly 
served,  the  suit  commenced  by  the  issuing  of  the  first  summons  will 
not  be  thereby  abated,  but  will  stand  continued  by  law  until  the  next 
term.     Schrceder  v.  Merchants  and  Mechanics'  Ins.  Co.  71. 

Rules  of  court. 

2.  Uniformity — constitution.  Section  29,  article  6,  of  the  constitu- 
tion, requiring  all  laws  relating  to  courts  of  the  same  grade  to  be  uni- 
form, etc.,  refers  alone  to  laws  passed  by  the  legislature,  and  not  to 
mere  rules  of  court  regulating  practice.     Hinckley  v.  Dean,  630. 

3.  Rule  providing  preliminary  call  of  docket  to  ascertain  cases  for 
trial,  is  valid.  A  rule  of  court,  providing  for  a  preliminary  call  of  the 
docket  of  the  first  fifty  cases  on  the  first  day  of  each  term  of  court,  on 
which  call  the  cases  shall  be  either  marked  for  trial,  dismissed,  or  con- 
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PRACTICE.     Rules  of  court.     Continued. 

tinued  for  cause  shown,  and  that  if  neither  party  answers,  the  case  shall 
be  dismissed,  and  that  at  the  close  of  the  preliminary  call  the  court  will 
announce  the  number  of  cases,  not  exceeding  fifty,  subject  to  a  similar 
.  call  on  the  next  day,  is  not  repugnant  to  the  provisions  of  any  statute, 
and  is  a  proper  and  valid  rule.  Such  rule  is  a  proper  exercise  of  the 
discretion  given  the  court  in  section  17  of  the  Practice  act,  and  is  not 
arbitrary  or  uncertain  in  its  operation,  and  does  not  necessarily  work  any 
hardship.     Hinckley  v.  Dean,  630. 

4.  Dismissal  on  such  preliminary  call.  Under  a  rule  of  court  pro- 
viding for  a  call  of  the  docket  to  ascertain  the  cases  to  be  set  for  trial, 
and  that  if  neither  party  answers  on  such  call  the  suit  shall  be  dismissed, 
an  appeal  may  properly  be  dismissed,  on  motion  of  the  appellee,  on  such 
preliminary  call,  the  appellant  failing  to  appear  or  answer.     Ibid.  630. 

5.  Superior  Court  of  Cook  county — powers  of  judges  holding  branch 
courts.  The  law  has  empowered  each  of  the  judges  of  the  Superior 
Court  of  Cook  county  to  hold  a  branch  court,  and  this  power  to  act  as  a 
court  implies  authority  to  exercise  the  full  powers  and  functions  of  a 
court,  among  which  is  the  power  to  make  arid  enforce  rules  of  practice 
not  repugnant  to  the  statute.  All  of  such  judges  being  authorized  to 
hold  separate  courts,  each,  when  so  acting,  may  exercise  all  the  judicial 
powers  of  the  court.     Ibid.  630. 

6.  All  the  judges  of  the  court  not  required  to  act  jointly  in  making. 
A  rule  of  court  adopted  in  a  branch  court  of  the  Superior  Court  of  Cook 
county,  applicable  only  in  such  branch,  is  not  invalid  or  void  because 
not  adopted  by  all  the  judges  of  such  court,  and  made  uniform  in  each 
branch  of  such  court.     Ibid.  630. 

7.  Each  judge  holding  branch  court  bound  by  its  rules.  Where  a 
rule  of  court  is  adopted  in  any  branch  court  of  the  Superior  Court,  appli- 
cable only  in  such  branch  court,  any  of  the  judges  holding  that  branch 
will  be  governed  by  such  rule.     Ibid.  630. 

General  objection  to  evidence. 

8.  Whether  sufficient.  An  objection  to  a  question  to  an  impeaching 
witness,  calling  for  his  belief  of  the  testimony  of  the  witness  sought  to 
be  impeached,  founded  in  part  on  interest  in  the  cause,  will  be  well 
taken  without  specifying  the  specific  ground  thereof.  Asking  a  question 
as  to  the  belief  of  a  witness,  from  his  general  reputation  for  truth,  is  so 
familiar  and  well  established,  that  a  general  objection  to  a  question  call- 
ing for  belief,  founded  partly  on'  such  reputation  and  partly  on  interest, 
will  be  considered  as  applying  to  the  latter  part.  Massey  v.  Farmers1 
National  Bank  of  Virginia,   327. 

Dismissal  of  suit— as  to  one  of  several  defendants. 

9.  In  a  joint  suit  against  several,  where  one  of  the  defendants  makes 
a  defence  personal  to  himself,  it  is  the  proper  practice  to  enter  a  nolle 
prosequi  as  to  him,  if  the  plaintiff  choose  to  do  so.     So,  where  three  are 
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sued  upon  a  joint  and  several  promissory  note,  and  one  of  the  defend- 
ants files  the  general  issue  sworn  to,  this  will  justify  the  plaintiff  in  dis- 
missing the  suit  as  to  him.  Massey  v.  Farmers'  National  Bank  of 
Virginia,  327. 

10.  Where  suit  is  brought  against  three  persons,  as  the  makers  of  a 
joint  and  several  note,  and  the  suit  is  dismissed  as  to  one  making  a  per- 
sonal defence,  and  the  plaintiff  then  dismisses  as  to  another  pleading  the 
general  issue  only,  the  remaining  defendant  will  have  no  just  ground  of 
complaint,  as  he  might  have  been  sued  alone,  and  such  action  may  be 
sustained  under  section  24  of  the  Practice  act,  allowing  amendments 
discontinuing  as  to  any  of  several  joint  defendants.     Ibid.  327. 

Preserving  questions  of  law. 

11.  On  trial  by  court  alone.  A  party  may  protect  himself  against 
any  erroneous  view  the  judge  may  entertain  with  respect  to  the  law  gov- 
erning a  case  where  a  jury  has  been  dispensed  with,  by  submitting  to  the 
court  propositions  of  law  as  applicable  to  the  facts,  and  thus  have  the 
court  make  a  ruling  upon  the  legal  effect  of  any  portion  of  the  evidence, 
or  with  respect  to  any  other  matter  or  thing  affecting  the  legal  status  of 
the  cause,  and  thus  avail  himself  in  this  court  of  any  erroneous  view  of 
the  law  entertained  by  the  trial  court,  and  not  corrected  in  the  Appellate 
Court.    Fitch  v.  Johnson,  111. 

Instructing  jury  as  to  right  of  recovery. 

12.  If  a  plaintiff  by  the  evidence  establishes  a  liability  on  the  part  of 
the  defendant  to  him,  he  will  have  a  right  to  a  recovery,  and  it  is  not  error 
to  so  instruct  the  jury,  leaving  them  to  find  the  amount  of  the  damages 
from  the  evidence.     Chicago  and  Alton  Railroad  Co.  v.  Bonifield,  223. 

Instructing  jury  to  find  for  defendant. 

13.  Where  there  is  evidence  tending  to  show  a  right  of  recovery  in 
the  plaintiff,  the  court  should  not  instruct  the  jury,  on  all  the  evidence, 
to  find  for  the  defendant.*     Pennsylvania  Co.  v.  Stoelke,  Admr.  201. 

PRACTICE  IN  THE  SUPREME  COURT. 
Transcript  of  record. 

1.  What  regarded  as  a  part  of  the  record.  This  court  can  not  notice 
a  deed  of  assignment  transcribed  into  the  record  by  the  clerk,  which  is 
not  made  an  exhibit  in  the  case  or  made  a  part  of  the  record  in  any  man- 
ner known  to  the  practice.     Petition  of  Johnson,  Collector,  50. 

Time  for  filing  transcript  of  record. 

2.  Decree  entered  in  vacation — when  it  becomes  a  final  decree. 
Where  a  cause  is  heard  in  the  circuit  court  in  term  time,  but  taken  under 
advisement  by  the  judge,  to  be  considered  and  determined  in  vacation, 

*See,  also,  Pennsylvania  Co.  v.  Conlan,  101  111.  95,  and  note. 
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Time  for  filing  transcript  of  record.     Continued. 

the  decree  to  be  entered  in  vacation  as  of  the  term  at  which  the  cause 
was  heard,  the  decree  so  entered  in  vacation  will  not  become  a  final  decree 
until  the  next  term  thereafter  of  the  circuit  court,  notwithstanding  it  be 
entered  as  of  the  prior  term.  So  an  appeal  in  such  case  is  properly 
brought  to  this  court  to  the  term  next  after  the  term  of  the  circuit  court 
at  which  the  decree  became  final,  and  the  filing  of  the  transcript  of  the 
record  at  such  term  of  this  court  is  in  apt  time.  Owens  et  al.  v.  Cros- 
sett,  468. 

Extension  of  time  to  file  transcript. 

3.  Time  for  making  the  application.     An  application  for  an  exten- 
9  sion  of  time  for  filing  the  transcript  of  the  record  in  this  court,  in  the 

case  of  an  appeal,  must  be  made  within  the  time  prescribed  by  the  stat- 
ute for  the  filing  of  such  transcript.  Cook  v.  Cook,  98;  Patterson  v. 
Stewart,  104. 

4.  If  the  party  appealing  is  unable  to  procure  a  complete  transcript 
within  the  time,  as,  where  his  bill  of  exceptions  is  not  signed  by  the 
judge  who  tried  the  cause,  he  should,  within  the  time  limited  by  statute, 
file  a  transcript  of  so  much  of  the  record  as  is  then  obtainable,  and, 
within  the  same  time,  move  for  further  time  in  which  to  bring  in  the 
remaining  portion  of  the  record.  The  fact  that  the  court  below,  in  allow- 
ing the  appeal,  may  have  given  time  for  filing  the  bill  of  exceptions 
beyond  the  time  prescribed  by  law  for  filing  the  transcript  in  this  court, 
can  make  no  difference  in  the  application  of  this  rule.     Cook  v.  Cook,  98. 

Who  may  allege  error. 

5.  As  to  one  not  affected  by  the  decree  complained  of.  It  was 
objected  to  a  decree  foreclosing  three  mortgages  executed  by  a  husband, 
his  wife  joining  in  one  of  them,  that  the  wife  had  a  dower  right  in  a  por- 
tion of  the  mortgaged  premises,  and  "a  resulting  trust  in  the  fee  thereof," 
which  should  have  been  established  and  protected.  The  wife  was  not  a 
party  to  the  proceedings  to  foreclose  either  of  the  mortgages:  Held. 
that  her  interest  in  the  premises  was  not  affected  by  the  decree,  and  tha't 
there  was  no  error  in  not  finding  her  interest  therein.  Mclntire  v.  Yates 
et  al.  491. 

Writ  of  error  in  criminal  case. 

6.  Escape  of  prisoner.  Where  a  person  who  has  been  convicted  upon 
a  criminal  charge  has  sued  out  a  writ  of  error,  and  pending  the  writ 
makes  his  escape  from  the  custody  of  the  law,  it  is  within  the  discretion 
of  the  court  whether  it  will  proceed  to  the  hearing  of  the  cause  while  the 
escaped  prisoner  is  still  at  large.     McGowan  et  al.  v.  The  People,  100. 

7.  The  better  practice  is,  that  the  cause  shall  not  proceed  to  a  hearing 
while  the  person  to  be  affected  is  not  within  the  jurisdiction  of  the  court, 
either  actually,  by  being  in  custody,  or  constructively,  by  being  on  bail, 
to  respond  to  its  judgment.     Ibid.  100. 
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Writ  or  error  in  criminal  case.     Continued. 

8.  In  the  particular  case,  upon  motion  to  dismiss  the  writ  of  error 
sued  out  by  a  person  who  had  been  convicted  of  a  criminal  offence,  upon 
the  ground  that  he  had  broken  jail  and  escaped,  and  was  still  at  large, 
the  court  refused  to  dismiss  the  writ  at  once,  but  ruled  that  if  the  plain- 
tiff in  error  should  not  in  some  way  be  brought  into  custody  by  the  first 
day  of  the  next  succeeding  term  of  the  court,  the  writ  of  error  would  be 
dismissed.     McGowan  et  al.  v.  The  People,  100. 

Error  will  not  always  reverse. 

9.  Admission  of  evidence.  A  court  of  review  will  not  reverse  for 
an  error  when  it  is  clear  the  result  would  have  been  the  same  without 
regard  to  the  error.  So  this  court  will  not  reverse  a  judgment  for  an 
error  in  the  admission  of  evidence,  which  it  can  see  had  no  material  effect 
on  the  verdict.  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Rung, 
641. 

10.  Giving  improper  instructions.  "Whether  a  judgment  will  be 
reversed  because  of  erroneous  instructions,  depends  upon  whether  they 
did,  or  probably  did,  mislead  the  jury  to  find  an  erroneous  verdict. 
When  it  can  be  seen  they  did  not  produce  such  effect,  the  judgment  will 
not  be  reversed,  but  it  will  be  reversed  when  the  case  is  not  free  from 
doubt.     Pennsylvania  Co.  v.  Stoelke,  Admr.  201. 

11.  Trivial  errors  in  criminal  case.  This  court  will  not  reverse  a 
conviction  in  a  criminal  case  for  every  trivial  error,  without  regard  to 
whether  it  exerted  an  improper  influence  over  the  jury  or  not.  Lander 
v.  The  People,  248. 

Rehearing. 

12.  Amendment  of  record — on  petition  for  rehearing— whether  al- 
lowable, and  on  what  terms.  In  a  suit  in  chancery  to  remove  a  cloud 
upon  title,  which  was  before  this  court  on  error,  the  answer  of  the  com- 
plainant in  the  original  bill  to  a  cross-bill  filed  by  the  defendant,  as  the 
same  appeared  in  the  original  transcript  of  the  record,  admitted  that  the 
defendant  in  the  suit  was  in  possession  of  the  land,  and  the  case  was 
considered  in  the  light  of  that  admission.  Afterwards,  on  petition  for 
rehearing,  a  certified  copy  of  the  answer  was  filed  with  the  petition,  by 
which  it  appeared  possession  in  the  defendant  was  denied  instead  of 
being  admitted,  the  clerk,  in  making  up  the  transcript  in  the  first  instance, 
having  made  the  mistake.  An  amendment  of  the  record  in  this  court 
was  allowed,  in  respect  to  the  discrepancy  between  the  two  copies  of  the 
answer,  on  the  terms  that  complainant  in  the  suit  pay  all  costs  subse- 
quent to  the  entry  of  the  previous  judgment  in  the  case.  Gage  v. 
Schmidt  et  al.  106. 

13.  Postponing  consideration  of  petition  until  another  cause  is 
heard.  To  postpone  the  decision  upon  an  application  for  a  rehearing 
until  the  consideration  of  another  case  pending,  in  which  similar  ques- 
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tions  are  supposed  to  be  involved,  would  be  but  allowing,  indirectly, 
additional  arguments  or  suggestions  in  support  of  the  petition  for  rehear- 
ing, after  the  time  prescribed  by  the  rules  for  the  filing  of  the  petition, 
which,  under  the  prevailing  practice  in  this  court,  will  not  be  allowed, 
except  upon  special  cause  shown.     Furlong,  Admx.  v.  Riley  el  al.  97. 

PRESUMPTIONS. 

OF  LAW  AND  FACT. 

1.  In  favor  of  judgment  below.  "Where  the  evidence  heard  in  the 
court  below  in  a  proceeding  to  condemn  land  for  right  of  way,  is  not  pre- 
served in  the  record,  every  presumption  will  be  indulged  by  this  court 
in  favor  of  the  findings  of  the  court  upon  all  questions  of  fact.  Fisher 
et  al.  v.  Chicago  and  Springfield  Railroad  Co.  323. 

2.  Delivery  of  a  deed — presumption  as  to  time.     See  DELIVERY,  1. 

3.  Possession  of  property  recently  stolen — presumption  of  guilt. 
See  CRIMINAL  LAW,  9. 

PROCESS. 
Issuing  summons — non-delivery  to  officer. 

1.  Effect  upon  the  existence  or  continuation  of  the  suit.  See  PRAC- 
TICE, 1. 

Writ  of  assistance. 

2.  When  properly  awarded.     See  WRIT  OF  ASSISTANCE,  1. 

PURCHASERS. 
Purchaser  pendente  dite. 

1.  Bound  by  the  result  of  the  suit.  A  purchaser  of  personal  prop- 
erty, pending  a  bill  to  foreclose  a  chattel  mortgage  thereon,  is  bound  by 
the  decree  that  may  be  made  against  the  person  from  whom  he  derives 
title.  The  effect  of  the  pendency  of  the  suit  is  not  to  annul  the  convey- 
ance or  purchase,  but  only  to  render  it  subservient  to  the  rights  of  the 
parties  in  litigation.  As  to  the  rights  of  these  parties,  the  conveyance 
is  treated  as  if  it  had  never  had  any  existence,  and  it  does  not  vary 
them.     McCauley  et  al.  v.  Rogers  et  al.  578. 

Purchaser  from  a  mortgagor. 

2.  Of  his  personal  liability  for  the  mortgage  debt,  after  exhausting 
the  security.  A  grantee  of  a  mortgagor  who  merely  purchases  the  equity 
of  redemption,  is  not  liable  to  the  mortgagee  for  any  part  of  the  mort- 
gage debt  not  satisfied  by  sale  on  foreclosure;  but  if  he  purchases  the 
property  of  the  mortgagor,  and  as  a  part  of  the  contract  of  purchase 
assumes  and  agrees  to  pay  the  mortgage  indebtedness,  he  becomes  per- 
sonally liable  to  the  mortgagee,  and  an  appropriate  action  may  be  main- 
tained against  him  to  enforce  his  liability  under  the  contract.  Rapp  v. 
Stoner  et  al.  618. 
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3.  Where  a  party  receives  a  warranty  deed,  containing  a  clause  that  it 
is  made  subject  to  a  prior  mortgage  given  upon  the  land  by  the  grantor 
to  a  third  person,  this  of  itself  will  create  no  personal  liability  on  the 
part  of  the  grantee  to  pay  the  outstanding  incumbrance.  Rapp  v.  Stoner 
et  al.  618. 

4.  A  deed,  for  the  expressed  consideration  of  $15,000,  conveyed  cer- 
tain lots,  and  recited  that  it  was  made  subject  to  three  mortgages  on  the 
property,  given  by  the  grantor,  which  were  described,  amounting  to 
$10,191,  for  which  conveyance,  and  another  for  a  house  and  lot,  the 
grantee  therein  conveyed  to  the  grantor  560  acres  of  other  land,  estimated 
at  the  value  of  some  $5000.  The  deed  from  the  mortgagor  provided 
that,  the  grantee  should  pay  all  taxes  for  the  year  of  the  sale,  then  a  lien 
on  the  property,  but  omitted  to  make  provision  for  the  payment  of  the 
mortgage  indebtedness,  and  the  proof  was  that  the  deed  of  the  mort- 
gagor was  drawn  as  the  parties  had  agreed  and  directed  it  to  be  made. 
It  was  held,  that  the  purchaser  did  not  thereby  assume  and  bind  him- 
self to  pay  the  mortgages,  nor  did  the  fact  he  expected  to  pay  them  in 
time,  and  even  paid  some  interest  on  them,  operate  to  fix  his  personal 
liability  to  the  mortgagees.     Ibid.  618. 

Eights  and  duties  under  covenants. 

5.  As  to  prior  covenants — rights  and  liabilities  of  purchaser. 
Where  a  grantee  in  a  deed  covenants  therein  to  take  up  and  surrender 
certain  notes  to  a  third  person  as  a  part  payment  of  the  consideration, 
and  subsequently  conveys  the  premises  by  quitclaim  deed,  his  grantee 
will  take  the  land  burdened  with  this  covenant,  and  in  equity  will  be 
required  to  perform  the  covenant.  The  assignee  of  a  grantee  can  not 
recover  on  a  covenant  made  by  the  grantor  of  the  latter,  where,  by  reason 
of  matter  apparent  upon  the  record  of  deeds  in  the  line  of  his  title  at  the 
time  of  the  assignee'^  purchase,  the  grantee  himself  could  not  have  re- 
covered. The  assignee  in  such  case  occupies  no  better  position  than  the 
original  covenantee  through  whom  he  claims.     Silverman  v.  Loomis,  137. 

6.  In  case  of  conveyance  of  mill  property,  with  covenants  to  keep 
water  power  in  repair.     See  COVENANTS,  3,  4,  5. 

Party  walls. 

7.  Of  an  agreement  in  respect  thereto — covenant  running  with  the 
land.     See  PARTY  WALLS,  1,  2,  3. 

Purchasers  at  tax  sales. 

8.  A  county  may  buy  land  for  taxes.     See  COUNTIES,  1. 

RAILROADS. 
Unjust  discrimination  in  charges. 

1.  The  statute  not  limited  to  corporations  of  this  State,  or  to  trans- 
portation within  the  State — and  in  what  consists  unjust  discrimination. 
Section  87  of  the  Railroad  act,  to  prevent  unjust  discriminations  in  the 
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RAILROADS.     Unjust  discrimination  in  chabcies.     Continued. 

rates  charged  for  transporting  passengers  or  freights,  etc.,  is  not  limited 
to  railroads  organized  under  the  laws  of  this  State,  but  includes  all  rail- 
road companies  which  operate  railroads  in  this  State,  regardless  of  the 
States  in  which  they  may  have  been  organized.  The  People  v.  Wabash, 
St.  Louis  and  Pacific  Railway  Co.  476. 

2.  Under  this  section  of  the  Railroad  law,  the  offence  therein  pro- 
vided against  consists  in  an  unjust  discrimination  in  the  rates  charged, 
— first,  for  the  transportation  of  passengers  or  freight  of  any  descrip- 
tion; second,  for  the  use  and  transportation  of  any  railroad  car  upon 
the  road;  third,  for  the  use  of  any  railroad  car  upon  any  of  the  branches 
of  the  road;  fourth,  upon  any  railroads  connected  with  the  road  or  its 
branches  which  it  is  authorized  to  use  in  the  State.  There  is  nothing 
in  the  section  or  act  which  confines  the  unjust  discrimination  for  charges 
for  transportation  of  property  within  the  limits  of  the  State.  The  lan- 
guage, "  within  this  State, "  in  the  last  part  of  the  section,  has  reference 
to  the  roads  which  a  railroad  company  may  operate  in  the  State.  Ibid. 
476. 

3.  The  words  used  in  section  88  of  the  act,  "if  any  such  railroad  cor- 
poration shall  charge,  collect  or  receive,  for  the  transportation  of  any 
passenger  or  freight  of  any  description  upon  its  railroad,  for  any  dis- 
tance within  this  State,"  etc.,  was  not  intended  to  limit  the  law  to  trans- 
portation within  the  State,  but  its  main  object  is  to  provide  and  declare 
that  certain  things  shall  be  prima  facie  evidence  to  sustain  a  charge  of 
unjust  discrimination.     Ibid.  476. 

4.  As  to  the  particular  case.  In  this  case  suit  was  brought  in  the 
name  of  the  People  against  the  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  to  recover  for  an  alleged  unjust  discrimination  in  the  rates 
of  freight  charged  by  that  company  upon  shipments  made  from  different 
points  in  this  State,  and  by  different  persons,  to  the  city  of  New  York. 
It  was  alleged  the  defendant  company  was  a  corporation  duly  organized 
under  the  laws  of  this  State,  owning  and  operating  a  railroad  lying  partly 
within  this  State,  and  running  from  Peoria,  Illinois,  eastward  through 
the  station  of  Gilman,  also  in  the  State  of  Illinois,  to  the  city  of  Toledo, 
in  the  State  of  Ohio.  It  was  further  alleged,  the  said  company  trans- 
ported eastward,  upon  its  said  railroad,  and  upon  and  over  railroads 
connected  therewith,  through  the  said  station  of  Gilman,  to  New  York 
City,  one  car-load  of  corn,  of  the  weight  of  26,000  pounds,  the  charges 
for  the  entire  distance  from  Peoria  to  New  York  being  $39,  or  at  the 
rate  of  fifteen  cents  per  100  pounds.  That  at  the  same  time  the  defend- 
ant company,  for  other  parties,  transported  from  the  said  station  of 
Gilman,  a  point  eighty- six  miles  eastward  from  Peoria,  a  car-load  of 
freight  of  the  same  class,  and  of  like  quantity,  to  the  city  of  New  York, 
for  which  it  demanded  and  received,  as  charges  for  carriage  from  Gil- 
man to  New  York,  the  sum  of  $65,  or  at  the  rate  of  twenty-five  cents  per 
100  pounds.     This  excess  in  charges  for  the  lesser  distance  of  carriage 
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constituted  the  alleged  unjust  discrimination.  It  was  held  the  action 
was  well  brought,  under  the  87th  section  of  the  act  which  prohibits  the 
making  of  unjust  discriminations  by  railroad  companies  in  their  charges 
for  the  transportation  of  freight.  That  act  is  not  to  be  limited  in  its 
application  to  freights  carried  from  one  point  to  another  wholly  within 
the  State,  but  may  as  well  apply  where  the  carriage  is  from  a  point  within 
the  State  to  a  point  without  the  State.  The  People  v.  Wabash,  St.  Louis 
and  Pacific  Railway  Co.  476. 

5.  Constitutioyiality  of  the  act  as  affecting  inter- State  commerce. 
A  State  law  to  prevent  the  unjust  discrimination  in  rates  for  the  trans- 
portation of  passengers  or  freight  from  a  point  within  to  a  point  without 
the  State,  though  it  may  incidentally  affect  commerce  between  States, 

.  can  not  be  said  to  be  a  law  regulating  commerce  among  the  States, 
within  the  meaning  of  the  Federal  constitution,  especially  when  it  does 
not  purport  to  exercise  control  over  any  railroad  corporation  except  those 
that  run  or  operate  in  the  State,  and  which  have  domestic  relations  with 
the  people  of  the  State.     Ibid.  476. 

6.  If  Congress  should,  under  the  provision  of  the  Federal  constitu- 
tion authorizing  the  same,  pass  a  law  regulating  the  charges  of  all  rail- 
roads engaged  in  inter- State  commerce,  it  may  be  that  the  law  of  this 
State  on  that  subject  might  then  be  confined  to  charges  for  the  transpor- 
tation of  property  wholly  within  the  State.     Ibid.  476. 

Power  of  company  to  borrow  money. 

7.  And  give  mortgages  on  corporate  property.  See  COEPOEA- 
TIONS,  1,  2. 

EECEIPT. 

As  evidence  of  a  settlement.     See  DEBTOE  AND  CEEDITOE,  1. 

EEDEMPTION. 
Eedemption  from  tax  sales. 

Of  the  right  under  the  constitution.     See  TAXATION",  16,  17,  18. 

BEHEABING. 
In  the  Supreme  Court. 

Postponing  consideration  of  petition  until  another  cause  is  heard. 
See  PEACTICE  IN  THE  SUPEEME  COUET,  13. 

EELIGIOUS  SOCIETIES. 
Of  the  right  to  acquire  and  hold  real  estate. 

Limitation  thereof  by  statute.     See  COEPOEATIONS,  16,  17. 
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REMEDIES. 
Assessment  of  property  which  is  exempt. 

1.  Remedy  is  at  law — not  in  chancery.     See  CHANCERY,  2. 
Accident  or  mistake  in  assessment  for  taxation. 

2.  Remedy — whether  at  law  or  in  equity.     See  CHANCERY,  4. 

REPEAL  OF  STATUTES. 
By  implication.     See  STATUTES,  9. 

RESCISSION  OF  CONTRACTS. 

In  chancery.     See  CONTRACTS,  12. 

REVOCATION. 
Voluntary  settlement  upon  child. 

Can  not  be  revoked.     See  VOLUNTARY  SETTLEMENT,  1. 

RIGHT  OF  WAY. 
Appurtenant— and  in  gross. 

1.  When  in  gross,  not  assignable.  Where  a  grant  of  a  right  of  way 
is  in  gross,  it  will  be  personal  to  the  grantee,  and  incapable  of  assign- 
ment; but  if  it  is  appurtenant  to  other  lands,  or  an  estate,  it  is  the  sub- 
ject of  transfer,  and  will  pass  by  a  conveyance  of  the  estate  to  which 
it  is  appurtenant.  Louisville  and  Nashville  Railroad  Co.  et  al.  v. 
Koelle  et  al.  455. 

2.  Whether  appurtenant  or  in  gross.  A  granted  a  right  of  way 
across  his  land  to  B,  C  and  D,  fifteen  feet  wide,  to  the  land  of  C,  as 
located  by  an  engineer  of  a  railway  company  in  a  section  described,  "to 
be  used  by  said  grantees  and  others  for  railroad  and  switch  purposes," 
to  revert  to  the  grantor  when  not  so  used,  otherwise  to  remain  the  prop- 
erty of  the  grantees,  their  heirs  and  assigns  forever,  and  it  appeared 
that  the  grantees  paid  the  consideration  and  constructed  the  switch  at 
their  own  expense,  and  each  of  the  grantees  had  coal  lands  adjoining 
such  switch  from  which  they  mined  and  raised  coal  for  transportation 
over  such  switch  to  a  railroad,  although  the  land  of  C  alone  was  men- 
tioned in  the  deed,  and  that  at  the  time  of  the  grant  the  "switch  had 
been  actually  located  across  the  lands  of  the  several  grantees.  It  was 
held,  that  the  right  of  way  thus-granted  was  appurtenant  to  the  lands  of 
B  and  D  as  well  as  to  the  land  of  C,  which  alone  was  described,  and  as 
such  was  transferable  to  their  grantees.     Ibid.  455. 

RULES  OF  COURT.     See  PRACTICE,  2  to  7. 
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SALES.  , 

Judicial  saleSi 

1.  Confirmation  of  master's  sale — whether  necessary.  A  sale  under 
a  valid  decree  of  a  court  of  equity,  in  other  respects  regular,  can  not  be 
impeached  on  the 'ground  alone  that  the  master  failed  to  make  report  to 
the  court  and  obtain  a  decree  of  confirmation.  But  the  better  practice 
is  to  report  such  sale,  and  have  it  confirmed.  The  rule  is  different  in 
guardian's  sales,  as  the  statute  requires  a  confirmation  of  them  before 
the  title  passes.     Miller  et  al.  v.  McMannis  et  al.  421. 

2.  Sale  of  several  distinct  parcels  together.  Three  distinct  tracts 
of  land  not  adjoining  each  other,  one  of  twenty  acres,  one  of  forty,  and 
the  other  of  eight  acres,  and  worth  $4000,  were  levied  upon  and  sold 
en  masse  for  $123.  The  sheriff  at  the  sale  offered  each  tract  separately, 
and  receiving  no  bids,  offered  and  sold  the  three  pieces  together:  Held, 
that  the  sheriff  should  have  offered  two  of  the  tracts  before  offering  all 
together,  and  that  for  the  error  in  selling  en  masse,  and  the  inadequacy 
of  the  price,  the  sale  could  not  be  upheld.     Douthett  v.  Kettle,  356. 

Sale  under  deed  of  trust.     See  MORTGAGES  AND  DEEDS  OF 
TRUST,  3  to  9. 

SATISFACTION  OF  JUDGMENT. 
When  it  may  be  entered  by  the  clerk. 

Payment  to  the  clerk  not  a  satisfaction.     See  CLERK  OF  COURT,  2. 

SEPARATE  MAINTENANCE.     See  HUSBAND  AND  WIFE,  1  to  4. 

SETTLEMENT. 
Receipt  as  evidence  thereof.     See  DEBTOR  AND  CREDITOR,  1. 

SHERIFF'S  DEED. 
As  evidence  of  facts  recited. 

1.  By  the  statute,  a  sheriff's  deed,  or  certified  copy  thereof,  is  made 
prima  facie  evidence  of  the  existence,  the  issuing  and  contents  of  the 
execution  under  which  land  has  been  sold.     Keith  et  al.  v.  Keith,  397. 

MlSRECITAL  AS  TO  JUDGMENT  OR  DECREE. 

2.  A  misrecital  of  the  judgment  or  decree  and  execution  in  a  sheriffs 
deed,  where  they  are  so  described  that  they  may  be  fully  identified,  is 
not  fatal  to  the  validity  of  the  deed.  A  reference  to  the  decree  as  a 
judgment,  may  be  regarded  as  a  clerical  error,  when  it  can  not  mislead 
any  one;  and  a  recital  in  a  sheriff's  deed  that  the  complainant  recovered 
judgment  for  $175,  and  costs  of  suit,  when  in  fact  the  decree  was  only 
for  $100,  to  be  paid  quarterly,  in  advance,  but  there  was  due  $175  on  the 
decree  when  the  execution  issued,  was  held  to  constitute  no  valid  objec- 
tion to  the  deed  as  evidence.     Ibid.  397. 
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SPECIAL  ASSESSMENTS. 
Of  the  eight  to  levy  an  assessment. 

1.  Where  a  portion  of  an  improvement  is  to  be  made  by  private  con- 
tract. Where  a  portion  of  the  owners  of  property  abutting  upon  a  street 
have,  by  private  contract,  provided  for  the  paving  of  the  street,  and 
others  have  not  so  provided,  the  city  has  the  right  to  levy  a  special  assess- 
ment upon  any  property  fronting  on  the  street  improved,  for  the  cost 
thereof,  where  the  owners  thereof  have  not  bound  themselves  to  pay  the 
contractor  by  themselves,  or  through  their  authorized  agents.  City  of 
Chicago  v.  Sherwood  et  al.  549. 

BUEDEN  OF  PEOOF  AS  TO  LEGALITY  OF  ASSESSMENT. 

2.  A  special  assessment  of  property  for  the  improvement  of  a  street 
in  front  of  the  same,  is  of  itself  at  least  prima  facie  evidence  that  the 
property  is  lawfully  assessed,  and  the  burden  of  proof  is  upon  the  owner 
to  show  that  it  is  not  so  assessed,  and  this  may  be  done  by  showing  that 
the  work  on  the  street  was  done  under  a  private  contract  with  the  owner 
or  his  duly  authorized  agent.     Ibid.  549. 

Letting  woek  to  the  lowest  biddee. 

3.  Whether  necessary.  Where  the  order  and  contract  of  the  city  of 
Chicago,  for  the  curbing,  grading  and*  paving  of  a  street,  or  portion 
thereof,  is  adopted  by  a  vote  of  more  than  two -thirds  of  the  aldermen 
elected,  the  law  does  not. require  that  the  work  shall  be  let  to  the  lowest 
bidder,  in  order  to  justify  a  special  assessment  upon  the  property  bene- 
fited, for  the  cost  of  the  improvement.     Ibid.  549. 

SPECIAL  LEGISLATION.     See  STATUTES,  8. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  26,  27. 

STALE  CLAIMS. 
In  equity.     See  LIMITATIONS,  12. 

STATUTES. 

EXPEESSING  SUBJECT  OF  BILL  IN  TITLE. 

1.  The  title  to  the  act  of  1874,  to  limit  the  time  counties,  etc.,  "shall 
be  liable  and  holden  to  issue  aid  for  the  building  any  railroad,"  etc.,  suf- 
ficiently expresses  the  subject  of  the  act  which  embraces  aid,  donations 
or  subscriptions  voted,  subscription  being  fully  covered  and  embraced 
in  the  word  aid  used  in  the  title.  People  ex  rel.  v.  Town  of  Granville 
et  al.  285. 

CONSTEUCTION    OF    STATUTES. 

2.  The  title  of  an  act — how  far  to  be  considered.  While  the  con- 
stitution requires  the  subject  of  an  act  to  be  embraced  in  the  title,  it  is 
still  no  part  of  the  law,  and  is  not  to  be  regarded  in  a  question  as  to  the 
intent  of  the  legislature.     At  all  events,  it  can  have  no  controlling  effect. 
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STATUTES.     Construction  of  statutes.     Continued. 

It  may  have  a  slight  bearing  when  considered  in  connection  with  the 
whole  act,  but  that  is  all.  People  v.  Wabash,  St.  Louis  and  Pacific 
Railway  Co.  476. 

3.  The  evils  to  be  remedied  to  be  considered.  In  construing  an  act 
of  the  legislature  it  is  a  legitimate  inquiry  to  ascertain  the  purpose  and 
object  of  the  law,  the  evil  to  be  remedied,  and  the  wrong  to  be  righted 
by  its  passage      Ibid.  476. 

4.  When  two  are  construed  together.  All  statutes  relating  to  the 
same  subject  matter  should  be  construed  in  pari  materia,  so  as  to  give 
them  all  their  appropriate  effect  and  operation,  unless  there  is  some 
imperative  reason  for  departing  from  this  rule.  St.  Peter's  Roman 
Catholic  Congregation  v.  Germain,  440. 

5.  Several  sections  construed  together.  The  several  sections  of  a 
statute  relating  to  the  same  subject  must  be  construed  together  in  deter- 
mining the  legislative  intent.  Home  Insurance  Co.  v.  Swigert,  Auditor, 
653. 

Statute  made  to  depend  on  a  contingency. 

6.  As  to  its  ultimate  operation  on  taking  effect.  While  a  law  can 
not  have  a  mere  fragmentary  or  inchoate  existence,  yet  it  is  well  settled 
that  the  operation  and  even  remedial  character  of  a  perfect  and  complete 
law  may,  by  virtue  of  limitations  in  the  law  itself,  based  upon  contingent 
extrinsic  matters,  be  enlarged,  diminished,  or  wholly  defeated.  Such 
laws,  though  adopted  absolutely  and  perfect  in  all  their  parts,  may,  by 
their  own  limitations,  be  made'  applicable  to  a  hypothetical  condition  of 
things  which  may  or  may  not  ever  happen.     Ibid.  653. 

7.  So  it  is  competent  for  the  legislature  to  pass  a  law,  the  ultimate 
operation  of  which  may,  by  its  own  terms,  be  made  to  depend  upon  some 
contingency,  as,  upon  an  affirmative  vote  by  the  electors  of  a  given  dis- 
trict, or  upon  any  other  indifferent  contingency;  and  this  is  no  abandon- 
ment by  the  legislature  of  its  legislative  functions.  In  such  case  the  law 
is  complete  when  it  comes  from  the  hands  of  the  legislature.  Ibid.  653. 
See  TAXATION,  11,  12,  13. 

Special  legislation. 

8.  The  acts  of  March  17,  1874,  and  May  29,  1877,  limiting  the  time 
for  th,e  enforcement  of  corporate  liability  on  subscriptions,  etc.,  voted  in 
aid  of  railroads,  are  not  obnoxious  to  the  objection  of  being  special  legis- 
lation, in  enacting  special  limitations  for  the  benefit  of  particular  corpo- 
rations, and  applicable  to  a  single  class  of  municipal  contracts.  People 
ex  rel.  v.  Town  of  Granville  et  al.  285. 

Repeal  by  implication. 

9.  Constitutional  law.  That  clause  of  the  constitution  (sec.  13,  art. 
4,)  which  provides  "that  no  act  hereafter  passed  shall  embrace  more  than 
one  subject,"  etc.,  and  "that  no  law  shall  be  revised  and  amended  bv 
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STATUTES.     Repeal  by  implication.     Continued. 

reference  to  its  title  only,  but  the  law  revised  or  section  amended  shall 
be  inserted  at  length  in  the  new  act,"  was  not  intended  to  control  the 
doctrine  of  repeal  by  implication.     Geisen  v.  Heiderich,  537. 
Statutes  construed. 

10.  Appeals  from  Appellate  Court — in  what  cases  they  will  lie. 
Section  8  of  the  Appellate  Court  act,  and  section  90  of  the  Practice  act, 
construed  in  International  Bank  of  Chicago  et  al.  v.  Jenkins  et  al.  143. 
See  APPEALS  AND  WEITS  OF  ERROR,  7. 

11.  Who  may  prosecute  or  defend  suits  for  infants.  Sec.  18,  chap. 
64,  Rev.  Stat,  relating  to  guardians  and  wards,  construed  in  Patterson 
v.  Pullman  el  al.  80.     See  GUARDIAN  AND  WARD,  2  to  4. 

12.  Power  of  married  women  to  convey  their  lands,  or  to  mortgage 
the  same,  under  the  act  of  1869,  and  sec.  9,  chap.  68,  Rev.  Stat.  1874. 
Edwards  v.  Schoeneman,  278.     See  MARRIED  WOMEN,  1,  2. 

13.  Mistake  in  deed  by  married  woman  —  may  be  corrected  in 
chancery — since  the  act  of  1869  concerning  conveyances.  Edwards  v. 
Schoeneman,  278.     See  MISTAKE,  1. 

14.  Limitations — married  women — savings  in  favor  of  married 
women  repealed  by  acts  of  1861  and  1874.  Geisen  v.  Heiderich,  537. 
See  LIMITATIONS,  2. 

15.  Power  of  counties  to  buy  land  for  taxes,  under  act  of  1879. 
Douthett  v.  Kettle,  356.     See  COUNTIES,  1. 

16.  Railroads— unjust  discrimination  in  charges — the  statute  on 
that  subject  not  limited  to  corporations  of  this  State.  The  statute 
construed  in  People  v.  The  Wabash,  St.  Louis  and  Pacific  Railway 
Co.  476.     See  RAILROADS,  1  to  4. 

17:  Religious  societies  or  corporations  organized  under  the  act  of 
1869 — of  the  limitation  upon  the  capacity  to  acquire  and  hold  real 
estate  under  the  Rev.  Stat.  1845  and  the  act  of  1872.  St.  Peter's  Ro- 
man Catholic  Congregation  v.  Germain,  440.  See  CORPORATIONS, 
16,  17. 

18.  Taxation  of  property  of  manufacturers — at  what  place  to  be 
assessed.  Section  7  of  the  Revenue  law  construed  in  Sels  et  al.  v. 
Cagwin  et  al.  647.     See  TAXATION,  6. 

19.  Witnesses — persons  who  have  been  convicted  of  crime,  as  wit- 
nesses. The  statute  on  that  subject  considered  in  Bartholomew  v.  The 
People,  601.     See  WITNESSES,'  11. 

STATUTE  OF  FRAUDS. 
Verbal  agreement  to  convey  land. 

1.  A  verbal  agreement  by  a  person  to  convey  lands  to  another,  in 
consideration  that  the  latter  would  remain  with  her  family  on  the  place 
of  the  former,  and  make  a  home  there  for  the  owner  so  long  as  he  should 
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STATUTE  OF  FRAUDS. 

VERBAL  AGREEMENT  TO  CONVEY  LAND.  Continued. 

live,  is  within  the  Statute  of  Frauds,  and  equity  will  not  enforce  the  same 
when  there  has  been  no  performance  that  will  take  the  contract  out  of 
the  statute.     Preston  v.  Casner  et  al.  262. 

STOCKHOLDERS.     See  CORPORATIONS,  8  to  13. 

STREETS.     See  HIGHWAYS,  1  to  6. 

SUBSCRIPTION. 
To  capital  stock  of  corporation.     See  CORPORATIONS,  12, 13. 

SUPERIOR  COURT  OF  COOK  COUNTY.     See  COURTS,  1,  2,  3. 

TAXATION. 

Of  the  assessment. 

1.  What  constitutes  an  assessment.  The  schedule  returned  by  a 
party  to  the  assessor  is  not  an  assessment  until  it  is  passed  upon  and 
approved  by  the  assessor.  The  schedule  is  required  to  enable  the  asses- 
sor to  perform  his  duty  of  assessing  the  value  of  the  property.  The  act 
of  assessing  is  official,  and  must  be  performed  by  the  assessor.  Felsen- 
thal  et  al.  v.  Johnson,  21. 

2.  Remedies  for  grievances  in  assessment.  The  statute  has  pro- 
vided ample  means  for  all  grievances  in  the  assessment  of  property  for 
taxation,  whether  by  over- valuation,  or  by  imposing  the  assessment  on 
property  not  subject  to  taxation,  or  on  property  not  owned  or  liable  to 
be  assessed  to  the  tax-payer.  The  statute  embraces  every  kind  of  griev- 
ance in  the  assessment  of  property.     Ibid.  21. 

3.  The  statute  gives  an  appeal  from  the  action  of  the  assessor  to  the 
town  board  of  review,  and  again  to  the  county  board.  On  property 
assessed  after  the  fourth  Monday  of  June,  application  for  relief  is  given 
to  the  county  board,  under  the  rules  regulating  the  township  board  of 
review,  at  the  meeting  of  the  same  on  the  second  Monday  of  July  in  each 
year.     Ibid.  21. 

Assessment  of  property  which  is  exempt. 

4.  Remedy  at  law,  not  in  chancery.  The  county  board  has  jurisdic- 
tion to  give  relief  against  an  assessment  of  property  for  taxation  which 
is  exempt,  and  if  it  refuses  such  relief  the  remedy  of  the  party  is  by 
an  appeal  from  its  decision,  and  not  by  a  bill  in  chancery  to  enjoin  the 
collection  of  the  tax.  The  legal  remedy  in  such  case  is  adequate  and 
exclusive.     Preston  et  al.  v.  Johnson,  625. 

Personal  property  of  manufacturers. 

5.  At  what  place  assessed.  "Where  manufacturers  of  "boots  and 
shoes  in  the  city  of  Joliet  carried  on  that  business  there  through  one  of 
their  number,  and  by  an  agent,  the  other  members  of  the  firm  residing 
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TAXATION.  Personal  property  of  manufacturers.  Continued. 
in  the  city  of  Chicago,  except  one,  whose  residence  was  in  Springfield, 
Illinois,  those  living  in  Chicago  being  there  engaged  in  the  business  of 
wholesale  jobbers,  it  was  held,  that  their  stock  and  machinery  em- 
ployed in  the  manufacture  at  Joliet  were  properly  assessed  at  that  place 
for  taxation,  that  being  the  situs  of  the  property.  Selz  et  al.  v.  Cag- 
win  et  al.  647. 

6.  The  statute  construed.  Section  7  of  the  Kevenue  law,  which  pro- 
vides, "that  personal  property,  except  such  as  is  required  in  this  act 
to  be  listed  and  assessed  otherwise,  shall  be  listed  and  assessed  in  the 
county,  town,  city,  village  or  district  where  the  owner  resides,"  has  no 
application  to  the  property  of  manufacturers  which  has  its  situs  at  a 
different  place,  and  is  managed  by  an  agent  at  such  other  place.  Ibid. 
647. 

7.  Property  to  be  assessed  with  reference  to  amount  on  hand  on  the 
first  day  of  May.  Where  manufacturers  residing  and  doing  business  in 
the  city  of  Chicago,  are  also  engaged  in  a  manufactory  in  Joliet,  in  this 
State,  from  which  last  named  place  goods,  after  their  manufacture,  are 
forwarded  to  the  house  in  Chicago,  all  the  property  on  hand  in  Chicago 
belonging  to  the  firm  on  the  first  day  of  May  in  each  year  should  be 
assessed  for  taxation  at  that  place,  and  all  personal  property  on  hand  at 
Joliet  on  the  first  day  of  May  in  each  year,  in  the  hands  of  agents,  is 
liable  to  assessment  in  that  place.  By  this  means  the  same  property  is 
not  subject  to  double  assessment,  or  taxation  in  both  places.     Ibid.  647. 

Listing  and  assessment  of  vessels. 

8.  At  what  place.  Vessels  are  required  by  the  statute  to  be  listed 
and  assessed  for  taxation  in  the  count}7,  town,  city,  village  or  district  in 
which  the  same  may  belong,  or  are  enrolled,  or  registered,  or  licensed, 
or  are  kept  when  not  enrolled,  registered  or  licensed,  and  not  elsewhere; 
and  when  listed  and  assessed  at  some  other  place,  the  assessment  will  be 
without  authority  of  law,  and  the  taxes  levied  thereon  may  be  enjoined. 
Vogt  et  al.  v.  Ayer,  583. 

Rents  of  land. 

9.  As  distinguished  from  the  land  itself.  Rent  arrear  is  a  chose  in 
action,  and  taxable  as  a  credit,  but  rent  to  grow  due  is  a  part  of  the  land, 
— an  incident  to  it,  passing  as  such  to  a  grantee, — and  is  therefore  not 
subject  to  taxation  against  the  owner  of  the  land  which  is  also  taxed. 
The  taxation  of  rents  before  due,  is  the  taxing  of  something  included  in 
the  taxation  of  the  land.     Scully  v,  The  People,  349. 

10.  An  owner  of  lands  leased  the  same,  for  several  years  in  succes- 
sion, for  a  cash  rent,  payable  on  the  first  day  of  January  in  each  year, 
the  terms  commencing  on  the  first  day  of  March  in  the  year.  The  asses- 
sor, through  a  period  of  years,  assessed  him  with  two  months'  rent, — 
that  is,  from  March  1,  to  the  first  day  of  May, — as  having  accrued, 
though  not  due.     The  taxes  not  having  been  paid  on  these  assessments, 
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suit  was  brought  against  the  owner  to  recover  a  personal  judgment  for 
the  same:  Held,  that  no  recovery  could  be  had,  and  the  judgment 
below  for  the  taxes  was  reversed.     Scully  v.  The  People,  349. 

Foreign  insurance  companies. 

11.  Doing  business  in  this  State — rate  of  taxation  dependent  on  the 
action  of  the  foreign  State.  The  several  sections  of  the  general  Insur- 
ance law  of  March  11,  1869,  relating  to  foreign  insurance  companies 
doing  business  in  this  State,  in  effect  declare  that  the  rates  of  taxation' 
and  scale  of  fees  to  be  paid  by  such  companies  shall  in  all  cases  be 
governed  by  the  general  provisions  of  the  Insurance  act  relating  to  that 
subject,  exclusive  of  section  29,  except  where  the  statute  of  the  State  to 
which  any  such  foreign  company  belongs  has  or  may  hereafter  impose 
upon  our  own  insurance  companies  doing  business  therein  a  higher  rate 
of  taxation  than  is  required  by  our  law,  in  which  case  section  29  is 
made  to  govern,  and  the  higher  rate  imposed  by  such  foreign  State  upon 
our  companies  doing  business  there  will  be  applied  to  its  own  companies 
doing  business  here.  The  fact  that  no  case  has  arisen  calling  for  the 
enforcement  of  the  29th  section  until  some  twelve  years  after  its  enact- 
ment, can  in  no  way  operate  to  render  that  section  inoperative,  or  affect 
its  validity  as  a  binding  law.  Until  some  other  State  should  impose 
upon  companies  organized  under  the  laws  of  this  State,  and  doing  busi- 
ness there,  the  higher  rate  of  tax  contemplated  in  the  29th  section,  no 
case  could  arise  for  its  enforcement, — yet  in  the  meantime  it  was  in  full 
force  and  effect,  and  it  was  entirely  competent  for  the  legislature  to  pro- 
vide that  the  application  of  that  section  should  await  the  happening  of 
the  contingency  named.     Home  Insurance  Co.  v.  Swigert,  Auditor,  653. 

12.  The  enforcement  of  the  provisions  of  the  29th  section  in  any 
proper  case  is  not  to  be  regarded  as  the  enforcing  by  our  courts  of  the 
laws  of  the  foreign  State,  any  more  than  would  the  case  of  enforcing  a 
contract  by  legal  proceedings  in  one  of  our  own  courts  which  was  made 
in  a  foreign  State,  whose  law  regulating  such  contract  differs  from  our 
own  general  law  on  the  subject.  In  either  case  it  is  but  the  enforcement 
of  our  own  law.     Ibid.  653. 

13.  Nor  is  that  section  in  conflict  with  section  1,  article  9,  of  the  con- 
stitution of  1870,  which  authorizes  the  legislature  to  tax  peddlers,  auc- 
tioneers, insurance  business,  etc.,  in  such  manner  as  it  may,  from  time 
to  time,  direct  by  "general  law  uniform  as  to  the  class  upon  which  it 
operates,"  as  it  does  not  follow  that  all  foreign  insurance  companies 
are,  for  the  purpose  of  assessment  or  taxation,  to  be  deemed  of  the  same 
class,  within  the  meaning  of  the  constitutional  provision.  The  constitu- 
tion has  left  the  power  with  the  legislature  to  classify  such  companies' 
for  taxation,  as  is  done  by  the  act  in  question.     Ibid.  653. 

Assignee  of  tax  debtor. 

14.  Of  a  petition  by  the  collector  that  the  assignee  be  compelled  to 
pay  the  taxes.     A  petition  by  a  collector  of  taxes  for  an  order  to  compel 
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an  assignee  of  the  tax  debtor  to  pay  taxes  due  from  the  person  who  made 
the  assignment,  out  of  funds  in  his  hands,  which  fails  to  show  that  any 
property  went  into  the  assignee's  hands  to  which  a  lien  could  attach  in 
any  event,  and  simply  charging  that  he  has  funds  in  his  hands  sufficient 
to  pay  the  assignor's  taxes,  without  stating  from  whom  the  fund  is  de- 
rived, is  wholly  insufficient,  and  is  properly  dismissed  for  want  of  equity. 
Petition  of  Johnson,  Collector,  50. 

County  purchasing  under  judgment  for  taxes. 

15.  The  act  of  1879,  which  authorizes  suit  to  be  brought  for  delin- 
quent taxes  in  the  name  of  the  People,  or  in  the  name  of  the  proper 
county,  is  broad  enough  to  authorize  such  county  to  purchase  under  the 
judgment.     Douthett  v.  Kettle,  356. 

Sale  of  land  for  taxes — right  of  redemption. 

16.  The  constitution  construed.  Sections  4  and  5,  of  article  9,  of  the 
constitution,  relating  to  the  sale  of  lands  for  taxes,  and  redemption  there- 
from, have  no  reference  whatever  to  a  sale  of  land  upon  an  execution 
when  a  personal  judgment  has  been  rendered  in  an  ordinary  action  to 
recover  delinquent  taxes.  These  sections  both  relate  to  sales  on  judg- 
ment against  the  delinquent  lands  themselves — a  proceeding  in  rem,  and 
not  to  a  suit  in  personam  against  the  owner,  or  party  whose  duty  it  is  to 
pay  the  taxes.     Ibid.  356. 

17.  The  design  of  section  4  was  to  establish  throughout  the  State  a 
uniform  system,  and  require  one  general  officer  in  each  county,  and  only 
one,  to  make  sale  of  delinquent  lands,  and  that,  too,  upon  the  order  or 
judgment  of  a  court  of  record.  The  judgment  required  was,  no  doubt, 
a  judgment  in  rem — a  judgment  against  the  land  upon  which  the  taxes 
had  been  levied.     Ibid.  356. 

18.  The  right  of  redemption  provided  for  in  section  5,  of  the  same 
article,  was  intended  to  embrace  such  sales  as  were  mentioned  in  section 
4,  and  none  others,  so  that  section  5  has  no  bearing  upon  a  sale  of  land 
upon  an  execution  directed  to  a  sheriff,  although  the  judgment  was  ren- 
dered in  the  case  for  delinquent  taxes.     Ibid.  356. 

TAX  DEED. 
Service  of  notice. 

1.  Upon  whom.  The  notice,  required  by  the  constitution  as  prelim- 
inary to  the  making  of  a  deed  for  land  sold  for  taxes,  served  upon  a  mere 
laboring  man  in  the  employment  of  the  owner,  not  his  business  agent,  or 
in  any  way  authorized  to  receive  such  notice,  will  not  be  regarded  as 
sufficient.     Gage  v.  Schmidt  et  al.  106. 

TESTAMENTAKY  GUAKDIAN.     See  GUAKDIAN  AND  WAKD,  1. 
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Interchange  of  conveyances. 

1.  Of  the  condition  of  the  title  thereafter.  A  and  B  owned  land  in 
common,  or  as  partners,  the  first  the  undivided  three-fourths  thereof, 
and  the  latter  the  other  undivided  fourth.  A  conveyed  by  warranty 
deed  to  B,  the  whole  title,  and  B  afterward  conveyed  to  A  the  undi- 
vided one-fourth  of  the  same:  Held,  that  by  these  deeds  each  party 
conveyed  to  the  other  the  interest  he  held  at  the  time  in  the  land,  thus 
exchanging  places,  and  that  B  did  not  own  the  entire  estate,  but  only 
one-fourth  thereof.     Smiley  v.  Fries,  416. 

TBUSTS. 
Whether  a  trust  exists. 

1.  A,  in  1867,  erected  a  block  of  frame  buildings,  obtaining  money 
from  B  for  some  of  the  cost  thereof,  B  then  residing  with  A,  and  con- 
tinuing to  so  reside  until  A's  death,  and  with  his  widow  afterward;  but 
the  proof  failed  to  show  how  much  money  B  furnished,  or  on  what 
terms  or  understanding,  except  that  A  had  often  stated  that  one  of  the 
buildings,  particularly  named,  belonged  to  B.  Shortly  before  A's  death 
he  and  his  wife  executed  a  deed  to  B  for  all  the  property,  which  was 
left  with  C,  and  not  delivered  and  recorded  until  after  A's  death.  The 
purpose  of  this  deed  was  not  clearly  shown,  but  it  seems  to  have  been 
left  with  C  until  A  and  B  should  settle  their  respective  dealings,  and 
the  interest  of  each  in  the  property.  After  A's  death  B  obtained  a 
loan  of  $6500  on  the  property,  giving  a  deed  of  trust  thereon  to  secure 
its  repayment,  and  afterward,  the  interest,  taxes  and  insurance  having 
reached  $2000,  and  the  property  being  advertised  for  sale,  B  applied  to 
the  directors  of  the  Firemen's  Benevolent  Association  to  advance  money 
to  save  the  property  for  A's  widow  and  minor  children,  disclaiming 
title,  and  offering  to  waive  any  rights  he  might  have,  and  to  induce 
that  association  to  aid  the  widow,  voluntarily  conveyed  the  property 
to  her.  That  body  paid  the  interest,  taxes,  etc.,  and  the  widow  gave  it 
her  note  for  $1200,  secured  by  deed  of  trust  on  the  property.  She  died, 
having  devised  the  property  to  the  association  in  trust  for  her  minor 
children,  when  B  filed  his  bill  claiming  an  equitable  title  in  the  prop- 
erty, and  seeking  to  have  his  quitclaim  deed  to  the  widow  and  her  will 
as  to  the  property  set  aside,  and  asking  to  be  decreed  the  owner  of  the 
property:  Held,  that  the  evidence  failed  to  establish  a  trust,  or  show 
any  kind  of  equitable  title  in  B  authorizing  or  requiring  a  conveyance 
to  him  of  any  portion  of  the  property.     Wachter  v.  Blowney  et  al.  610. 

2.  Not  created  by  request  of  owner  to  his  heirs  to  convey  land.  The 
owner  of  lands  wrote  a  letter  to  his  brother,  who  was  a  prospective  heir 
of  such  owner,  requesting  him  and  his  sister,  on  the  owner's  death,  to 
let  a  certain  person  have  certain  of  his  land  for  her  kindness  to  him  in 
sickness,  and  desiring  them  to  see  that  his  wishes  as  to  the  bounty  be 
carried  out,  and  subsequently  wrote  another  letter  to  another  person, 
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showing  more  clearly  that  the  former  letter  was  a  mere  request,  stating 
in  the  last  letter  further:  "I  give  her  my  note  for  $4000  against  me  or 
my  estate.  *  *  *  If  my  people  refuse  to  give  her  the  property  then 
they  must  pay  the  note:"  Held,  that  this  created  no  trust  in  respect  to 
the  land  in  favor  of  the  person  to  whom  the  owner  wished  it  secured, 
and  being  a  mere  request  as  to  what  disposition  should  be  made  of  a 
part  of  his  property,  it  was  obligatory  on  no  one  to  perform  it.  Preston 
v.  Casner  et  al.  262. 

TRUST  DEED. 
And  of  sale  thereunder.      See  MORTGAGES   AND   DEEDS   OF 
TRUST,  3  to  8. 

UNDUE  INFLUENCE. 

As  a  ground  for  rescinding  contract.     See  CONTRACTS,  12. 

VALIDITY  OF  A  STATUTE. 
Whether  involved. 

As  affecting  the  right  of  appeal.  See  APPEALS  AND  WRITS.  OF 
ERROR,  14. 

VENDOR  AND  PURCHASER. 
Inuring  of  title. 

Subsequently  acquired  by  grantor.    See  INURING  OF  TITLE,  1. 

VERDICT. 
Receiving  stolen  goods. 

Requisites  of  verdict  on  conviction  for  that  offence.  See  CRIMI- 
NAL LAW,  10. 

VOID  AND  VOIDABLE. 

Assignment  of  lease  by  lessee. 

When  contrary  to  stipulation — voidable  only,  not  void.  See  LAND- 
LORD AND  TENANT,  1. 

VOLUNTARY  SETTLEMENT. 

What  constitutes. 

1.  Can  not  be  revoked.  Where  a  person  bids  off  property  at  an  ad- 
ministrator's sale  in  his  own  name,  and  pays  for  it  with  his  own  means, 
and  the  deed,  by  his  consent,  is  made  to  him  and  his  son,  then  twenty- 
four  years  old,  and  living  with  him,  the  transaction  in  making  the  deed 
will  amount  to  a  voluntary  settlement  of  one-half  of  the  property  by  the 
father  upon  the  son,  beyond  the  power  of  the  former  afterward  to  retract. 
Eckert  v.  Gridley  et  al.  306. 
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AS  TO  GROUND  OF  FORFEITURE  OF  LEASE. 

Generally — and  in  case  of  improper  assignment  by  lessee.  See 
LANDLOKD  AND  TENANT.  2. 

WILLS. 
Devise  with:  power  of  disposition. 

1.  Extent  of  the  power,  and  whether  properly  exercised.  The  doc- 
trine seems  to  be  quite  well  settled  that  where  a  power  of  disposal  accom- 
panies a  bequest  or  devise  of  a  life  estate,  the  power  of  disposal  is  only- 
coextensive  with  the  estate  which  the  devisee  takes  under  the  will,  and 
means  such  disposal  as  a  tenant  for  life  could  make,  unless  there  are 
other  words  clearly  indicating  that  a  larger  power  was  intended.  Hen- 
derson v.  Blackburn,  227. 

2.  Where  a  devise  is  made  of  all  the  testator's  real  and  personal 
estate,  after  the  payment  of  his  debts  and  funeral  expenses,  to  his  wife, 
"to  have  and  to  hold,  or  to  dispose  of  so  much  of  the  same  as  she  may 
need  or  wish  to  use  during  her  lifetime,"  and  the  will  then  providing, 
"and  after  her  death,  if  there  is  anything  left,"  what  is  left  shall  be 
divided  equally,  etc.,  the  widow's  power  of  disposal  will  not  be  limited 
to  her  life  estate.  In  such  case,  if  she  needs  all  the  property  for  her 
support  during  her  life,  she  may  dispose  of  the  whole  of  it  for  such 
purpose,  or  she  may  sell  absolutely,  and  dispose  of  so  much  thereof  as 
is  needed  for  her  support.     Ibid.  227. 

3.  The  words  in  a  will,  "if  there  is  anything  left,"  and  providing  to 
whom  the  same  shall  go,  following  a  devise  of  an  estate  in  all  the  testa- 
tor's estate,  real  and  personal,  "to  have  and  to  hold,  or  dispose  of  so 
much  of  the  same  as  she  (the  devisee)  may  need  or  wish  to  use  during 
her  lifetime,"  imply  a  power  of  disposition  of  the  whole  property  de- 
vised, and  those  words,  and  the  words  following  thereafter,  "whatever 
there  may  be  left,"  are  not  to  be  limited  to  the  personal  estate.  Such 
power  of  disposition  of  the  fee,  however,  is  not  an  absolute  one,  but  is 
limited  to  the  need  and  personal*  use  of  the  devisee.  The  power  can 
not  be  exercised  for  any  other  purpose.     Ibid.  227. 

4.  Under  a  power  give*n  to  a  devisee  of  a  life  estate  "to  dispose  of  so 
much  of  the  same  as"  the  devisee  "may  need  or  wish  to  use  during  her 
lifetime,"  she  made  a  conveyance  of  the  property,  reserving  therein  the 
right,  title  and  possession  during  her  life,  with  the  use  and  profits 
thereof,  and  at  her  death  to  take  effect  and  be  in  force,  the  grantee  to 
attend  to  the  property  and  keep  it  in  repair,  and  attend  to  the  instruc- 
tions of  the  grantor  in  making  such  repairs,  and  to  attend  to  her  wants 
generally:  Held,  that  the  conveyance  was  in  the  nature  of  a  testament- 
ary devise,  which  she  was  not  authorized  to  make,  and  passed  no  title  to 
the  grantee.     Ibid.  227. 

5.  Where  a  widow,  to  whom  was  devised  a  life  estate  in  land,  with  a 
power  to  dispose  of  so  much  thereof  in  fee  as  she  might  need  or  wish  to 
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use  during  her  life,  conveys  the  same  to  another,  evidence  that  at  the 
time  the  devise  was  made  the  devisee  was  about  eighty-five  or  ninety  years 
old,  and  the  testator  resided  on  a  farm  of  two  hundred  acres,  about  half 
of  which  was  in  cultivation,  worth  an  annual  rental  of  at  least  three  dol- 
lars per  acre,  and  owned  personal  property,  also  given  her,  of  the  value 
of  $4000  or  $5000,  mostly  in  interest-bearing  notes,  all  of  which  he 
owned  at  his  death,  and  that  the  widow  continued  to  reside  on  the  home- 
stead until  her  death,  and  that  there  was  paid  to  her,  on  settlement  of 
the  estate,  nearly  $2000  in  money,  is  properly  admissible  as  bearing 
upon  the  question  whether  the  disposition  of  the  land  was  needed  for 
the  support  of  the  widow,  or  was  in  truth  made  for  her  own  personal 
use.  Henderson  v.  Blackburn,  227. 
Contesting  wills  in  the  circuit  court. 

6.  After  their  probate  in  the  county  court — constitutionality  of  act 
of  1872.  Sectipn  7  of  the  "Act  in  regard  to  wills,"  in  force  July  1,  1872, 
which  provides  for  contesting  the  will  of  a  deceased  person  by  bill  in 
chancery  in  the  circuit  court,  at  any  time  within  three  years  after  its 
probate,  is  not  unconstitutional,  but  is  a  valid  enactment.  Shaw  v. 
Moderwell,  64. 

7.  The  circuit  court,  in  hearing  a  bill  to  contest  the  validity  of  a  will, 
after  it  has  been  proved  by  the  subscribing  witnesses  and  admitted  to 
probate,  does  not  exercise  original  probate  jurisdiction.     Ibid.  64. 

8.  The  statute  has  not  made  the  probate  of  a  will  in  the  county  court 
conclusive  until  after  the  lapse  of  three  years,  whether  that  court  acts 
ministerially  or  judicially.  In  the  meantime  any  one  interested  may,  by 
bill  in  the  circuit  court,  contest  the  validity  of  the  will,  and  the  right  of 
the  parties  interested  to  file  such  bill  is  not  affected  by  the  fact  that  some 
or  all  of  them  may  have  appeared  in  the  county  court  and  cross-exam- 
ined the  subscribing  witnesses  to  the  will.     Ibid.  64. 

WITNESSES. 

Competency. 

1.  Interest  in  result  of  suit — as  affecting  competency  of  wife. 
Where  an  action  on  a  promissory  note  is  dismissed  as  to  the  principal 
maker  of  the  note,  and  the  cause  tried  as  to  a  surety,  the  principal  will 
have  no  such  interest  in  the  result  of  the  suit  as  to  render  him  incompe- 
tent as  a  witness  for  the  plaintiff,  at  common  law,  and  hence  his  wife  is 
also  competent  in  behalf  of  the  plaintiff.  Massey  .v.  Farmers'  National 
Bank  of  Virginia,  327. 

2.  Of  a  party  against  heirs.  A  party  seeking  a  decree  for  the  spe- 
cific performance  of  an  agreement  of  his  father  to  convey  to  him  a  tract 
of  land,  after  the  father's  death,  as  against  his  heirs,  is  not  a  competent 
witness  in  his  own  behalf  to  prove  the  contract.  Cassel  v.  Cassel  et  al. 
361. 
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3.  On  bill  in  chancery  against  the  widow  and  heirs  of  a  deceased 
person,  seeking  a  conveyance  of  real  estate  held  by  the  father  of  the  heirs 
at  his  death,  the  complainant  is  not  a  competent  witness  to  testify  in  his 
own  behalf  to  anything  occurring  before  the  death  of  the  ancestor  of 
the  defendant  heirs.     Wachter  v.  Blowney  et  al.  610. 

4.  In  suit  against  a  deceased  person's  estate.  In  a  suit  upon  a  prom- 
issory note  executed  by  a  partnership  firm,  against  the  estate  of  one 
claimed  to  have  been  a  member  of  the  firm,  the  other  members  of  the 
firm,  though  not  sued,  are  not  competent  as  witnesses  against  the  estate, 
they  having  an  interest  in  the  event  of  the  suit.  Hurlbut,  use,  etc.  v. 
Meeker,  Ex'x.  541. 

CKEDIBILITY — IMPEACHMENT. 

5.  Of  the  mode  of  impeachment.  In  the  impeachment  of  a  party 
who  had  testified  in  his  own  behalf,  witnesses  were  asked,  after  stating 
their  knowledge  of  his  general  reputation  for  truth  and  veracity,  "From 
that  reputation  would  you,  or  not,  in  a  case  where  he  was  personally 
interested,  believe  .him  under  oath?"  to  which  reply  was  made  that  if  he 
was  interested  the  witness  would  hesitate  to  believe  him:  Held,  that  it 
was  error  to  allow  the  question  to  be  answered  against  objection.  Mas- 
sey  v.  Farmers'  National  Bank  of  Virginia,  327. 

6.  This  mode  of  impeachment  is  confined %to  general  reputation.  Evi- 
dence of  particular  facts  is  not  admitted,  and  the  opinion  allowed  to  be 
expressed  by  the  impeaching  witness  is  to  be  based  solely  on  general 
reputation,  and  not  on  particular  facts, — not  upon  general  reputation 
and  interest  in  the  case.     Ibid.  327. 

7.  Jury  alone  must  pass  on  credibility  of  witness.  The  effect  of 
interest  upon  the  credibility  of  testimony  is  solely  for  the  consideration 
and  judgment  of  the*  jury,  and  no  witness  should  be  allowed  to  pass 
upon  it,  either  singly  or  in  connection  with  any  other  matter.  There 
should  not  be  given  the  opinions  of  witnesses  upon  the  discrediting 
effect  of  interest,  in  whole  or  in  part,  upon  testimony.     Ibid.  327. 

8.  Where  a  party  on  his  trial  for  a  criminal  offence  becomes  a 
witness,  he  places  himself,  as  to  cross-examination,  on  the  same  plane 
as  other  witnesses;  and  the  jury,  in  the  consideration  of  his  testimony, 
may  wholly  disregard  it,  if,  from  the  entire  evidence,  they  believe  it  to 
be  untrue,  and  they  are  at  liberty,  if  they  believe  it  to  be  true,  to  give  it 
credence  and  weight,  and  act  upon  it  to  the  extent  of  his  acquittal. 
Bartholomew  v.  The  People,  601. 

9.  Proof  of  former  conviction.  Where  a  party  on  his  trial  for  lar- 
ceny becomes  a  witness  in  his  own  behalf,  the  record  of  the  penitentiary, 
or  a  copy  of  it,  is  not  admissible  in  evidence  to  show  his  former  convic- 
tion of  crime,  and  thereby  affect  his  credibility.     Ibid.  601. 
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Witness  who  has  been  convicted  of  ceime. 

10.  Competency — credibility — when  convicted  of  infamous  crime. 
At  common  law  all  crimes  were  not  deemed  infamous,  and  it  was  the 
infamy  of  the  crime,  and  not  the  nature  or  mode  of  punishment,  that 
rendered  the  person  convicted  incompetent  as  a  witness.  Our  statute 
declaring  what  crimes  are  infamous,  leaves  several  offences  punishable 
by  confinement  in  the  penitentiary  as  not  infamous,  among  which  is* 
manslaughter.     Bartholomew  v.  The  People,  601. 

11.  Effect  of  statute  making  convicted  persons  competent.  The  pur- 
pose and  object  of  the  statute  making  persons  convicted  of  crime  com- 
petent witnesses,  but  allowing  their  conviction  to  be  shown  to  affect 
.their  credibility,  was  simply  to  remove  the  common  law  disability,  and 
to  allow  witnesses  to  testify  who  were  thereby  excluded.  It  does  not,  by 
implication,  enlarge  the  class  of  cases  in  which  a  conviction  discredited 
a  witness.  It  is  the  conviction  of  an  infamous  offence  that  may  be 
shown  as  affecting  the  credibility  of  the  witness,  and  it  was  never 
designed  by  the  statute  to  allow  proof  to  be  made  of  a  conviction  of  an 
offence  not  infamous,  and  which  is  not  legally  presumed  to  affect  the 
witness'  credibility.     Ibid.  601. 

12.  Proof  of  offence  affecting  credibility .  It  is  the  conviction  of 
the  person  proposed  as  a  witness, — not  the  punishment  for  the  offence, 
— that  may  be  shown  for  the  purpose  of  affecting  his  credibility;  and 
this  can  be  proved  only  by  the  record,  or  an  authenticated  copy  thereof, 
and  it  must  appear  that  the  conviction  was  had  before  a  competent  tribu- 
nal having  jurisdiction  to  act  and  decide.     Ibid.  601. 

13.  What  the  record  must  contain  to  show  conviction.  The  caption, 
the  returning  of  the  indictment  into  open  court  by  the  grand  jury,  the 
indictment  and  arraignment  of  the  defendant,  are  as  indispensable  parts 
of  the  record  as  the  judgment  of  conviction,  to  make  it  admissible  in 
evidence  to  affect  the  credibility  of  the  party  as  a  witness.     Ibid.  601. 

14.  The  statute  only  requires  a  certified  copy  of  the  judgment, — not 
a  copy  of  the  record  of  conviction, — to  be  delivered  to  the  sheriff  as  his 
authority  for  detaining  a  convict  and  delivering  him  to  the  warden  of  the 
penitentiary.  While  this  is  a  protection  to  the  officers  receiving  the 
party,  and  may  be  sufficient  evidence  for  them,  such  copy  of  the  judg- 
ment is  not  sufficient  evidence  to  prove  the  conviction  generally,  or  to 
discredit  the  testimony  of  the  person  convicted,  and  it  is  error  to  admit 
the  same  in  evidence  for  that  purpose.     Ibid.  601. 


WKIT  OF  ASSISTANCE. 
When  peopeely  awaeded. 

1.     Against  purchaser  pendente  lite.     During  the  pendency  of  a  bill 
to  foreclose  a  chattel  mortgage  on  buildings  upon  leased  ground,  the 
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mortgagor  confessed  judgment  in  favor  of  another  creditor,  who,  a  few 
days  after  the  decree  of  foreclosure,  took  out  an  execution  on  the  judg- 
ment, which  was  levied  on  the  same  property.  'Before  the  sale  under 
the  execution  the  judgment  creditor  was  served  with  notice  of  the  decree 
of  foreclosure,  but  nevertheless  purchased  a  portion  of  the  property 
under  his  execution:  Held,  that  as  to  the  mortgagee,  the  purchase  was 
to  be  regarded  as  if  it  had  no  existence,  and  that  a  writ  of  assistance 
against  the  purchaser,  to  put  the  mortgagee  in  possession  under  his  pur- 
chase, was  properly  awarded  in  the  suit  to  foreclose.  McCauley  et  al. 
v.  Rogers  et  al.  578. 
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